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Page 26, note (2), add “ see also Jfcw/a 5 m JSiw Patel v. lakmmm, 3 Morris 
8 , D, A. Rep, 336 .” 

» 29, in notes. Note (4) should he numbered (5), and note (5) should be 
nnmbf red (4). 

ti SO, note ( 1 ). See also lief liter ( 3 rd ed. Paris), p. 150 , pi. 75 , and as to 
fisheries p, 152 . 

„ 30, note (2). After the figures “ 63 ” and before the words u Reporter's 
note,” add a decided since the case decided in the text, and see also 
the subsequently passed statute 40 and 41 Vie. c. 73, (1878).” 

» 31, last line, after the word ‘ Gens ’ add Yob I, page 97, Liv. IT, Tit 1, 
ch. I, pi. 105. (3rd eel.) 

42, lines 26 and 27 from top, for u in the sea of Yerangal, or of any 
other part of Salsetlo ” read t( in the sea off Yerangal or off any 
other 'part of Sal so iteP 

7 , 42, not e (1), add te see also JBapuji Bag math v . Sinrvark ana? 2 Borr. 376, 
(reprint), which was a suit by the Pat ii of Sirgaon for a fee on each 
fishing boat.” 

„ 52, note (1), add f< see Gdbbett v. Clancy , 8 Ir. L. R. 299.” 

,, 1 37, line 3 from foot of the page, for " acquiescence or forbearance ” read 
“ a quiescence or forbearance, etc.” 

„ 172, line 4* from u top, dele the full-stop after the word ‘ allegiance 
and substitute 44 ” 

„ 207, line 10, from top, for u trila ” read u trial.” 

,, 219, at the md of the case of Batami KaUcmji and others Insert the 
words u Motion r&fmedf 

„ 265, in notes. Note (2), for “ 4 Beng, L. K” read « 6 Bom.KC. Rep. 
258.” Note (3 ) 3 for 46 9 Bom. IL U. Rep. 92 ” read u 4 Beng. (EVR.) if” 
Note (4),/or “ 6 Bom. H. C. Bep. 258, A. C. J” read ** 4 Beng. L. R. 
Appx. 35.” Note (o), for " 4 Beng. L. R. 35 Appx.” read “ 9 Bom, 

: II. 0. Bep. 92” 'Vv . 

„ 421, line 2 from top, for “the two limited meanings” read “the too 
limited meaning. * > 

„ 605, line 7, from foot of page. After the word “ events ” insert “(2).” 

n 611 pn notes, before t{ Tagore's translation ” insert “ (2)V 
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[APPELLATE CIVIL JURISDICTION.] 


Before Sir M, M. Wekropp, Knight , Chief Justice, and Mr. Justice 

Kemhall, 

. PITAMBEE I7AEAYENDAS and another (Defendants and 
Appellants) v. VANMALI SHAMJI (Plaintiff and 
Bespondent). # 

Mortgage— Power of sale — Lands situate in the Mofussil — Deed in 
English form. 

A sale, without the intervention of a Court of Justice, of mortgaged lands 
situate in the Mofussil of Bombay, under a power of sale, contained in an 
indenture of mortgage in the ordinary English form s is valid, if due notice be 
given to the mortgagor of the mortgagee’s intention to sell, and the sale be 
fairly conducted. 

Position of a mortgagee selling under his power of sale, explained. 

The plaintiff:, as purchaser at an auction sale, held under the 
power of sale contained in an English mortgage* deed, of certain 
lands situate in the mofussil of Bombay, sued to eject the mort- 
gagor, the first defendant, and his tenant, the second defendant, 
and to recover mesne profits from them. The Subordinate Judge 
made a decree in favour of the plaintiff; against that decree the 
defendants preferred this regular appeal. The only question ar- 
gued at the hearing of the appeal was whether a sale of lands in the 
mofussil, under the power of sale contained in an indenture of 
mortgage in the ordinary English form, was valid. 

# Eegular Appeal No. 16 of 1876. 
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The Honourable Rao Sakeb V. N. Mandlik , for the appellants, 

cited j Bkuwanee Churn Mitr v. JayUshen Mitr, (1) Maepherson on 

NxST- Mortgages, pp. 45 to 47, 91 and 92 (5th Edition), and Keshard 

Dis Krishna Joshi v. Bhawanji BabajiS® 

v. Shdntdrdm Narayen for the respondent, 

Vanmali 

Shamil Westkopp, 0 J. Pitamber Narayendas, described, in the mort- 

gage to which we shall next refer, as a Hindu inhabitant of 
Bombay, by indenture of mortgage of the 25th October 1871, 
made in the ordinary English form, in consideration of Es. 15,000 
duly advanced to him by the Land Mortgage Bank of India, Limit- 
ed, an English Joint Stock Company, having its head office in 
•' London, and a branch office in Bombay, where the mortgage 
transaction was arranged, mortgaged (with the usual proviso for 
redemption) to that Bank in fee certain lands in the villages of 
Girya and Bassein in the Taluka of Bassein and Oolleetorate of 
Thana, and a bungalow and stable In the same village of Bassein, 
to secure that sum, which, by that indenture, he covenanted to 
repay to the Bank In three instalments, viz., Es. 2,500 on the 25th 
October 1872, a further sum of Es. 2,500 on the 25th October 
1873, and the balance of Es. 10,000 on the 25th October 1874, 
with interest on the sum advanced, or so much thereof as should 
from time to time remain due, at the rate of 10 per cent, per 
annum in equal quarterly payments, viz., on the 25th January, 
25th April, 25th July, and 25th October In every year— the first 
payment to he made on the 25th January 1872 ; and that, if any 
quarterly payment of interest were in arrear for more than one 
calendar month after becoming due, he would pay compound in- 
terest on the amount of Interest in arrear at the rate of 10 per 
' cent, per annum. The mortgage further provided that, 4 * in de- 
: fault of payment of the said instalments of Es* 2,o00 each within 

one calendar month from the times hereinbefore respectively ap- 
pointed for the payment thereof, the said Sum of Es. 15 , 000 , or 
the balance thereof then due, with interest thereon, shall imme- 
diately thereupon become payable to the said Land Mortgage Bank 
of India, Limited, their successors- or assigns, : and it: is; hereby ; 
provided and declared that it shall be lawful for tlie said Land 
Mortgage Bank, &e., at any time or times after the said principal 

i\) S< I). A. Rep. Calc. 1847, p. 354, m 8 Bom. II. C. Bep. 14$, 144., A- (X ,1 . . 
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sum of Rs. 15,000 shall become due and payable whether by lapse 1875 
of time or under the provisions hereinbefore contained, without ^Pitambeb 
any further consent on the part of the said Pitamberdas Narayen- Habayen- 

. . . . DAS AND 

das, his heirs, executors, administrators, or assigns, to sell the another 
said mortgaged premises u either by public auction or private y A ^ AIjI 
contract, with power upon any such sale to make any stipulation Shamji. 
as to title, or evidence, or commencement of title, or otherwise, 
which the said Land Mortgage Bank, &e., shall deem proper, and 
also with power to buy in, or rescind, or vary any contract for sale, 
and to resell without being responsible for any loss occasioned 
thereby, and for the purposes aforesaid, or any of them, to execute 
and do all such assurances and things as they shall think fit. 

Provided always, and it is hereby agreed that the said Land Mort- 
gage Bank, &c., shall not execute the power of sale hereinbefore 
contained unless and until default shall have been made in pay- 
ment, at the time hereinbefore appointed for payment thereof, of 
some principal money or interest ; the payment whereof is intend- 
ed to be hereby secured, and they shall have given a notice in 
writing to the said Pitamberdas Narayendas, his heirs, executors, 
administrators, or assigns, to pay off the moneys for the time being 
owing on the security of these presents, or left a notice in writing 
to that effect at or upon some part of the said premises, &e., and 
default shall have been made in payment of the whole or part of 
such moneys for one calendar month from the time of giving or 
leaving such notice, or unless and until the whole or some part of 
some quarterly payment of interest, which shall become due on 
the security of these presents, shall have become in arrear for one 
calendar month ; and every such notice as aforesaid shall be suffi- 
cient, though not addressed to any person or persons by name or 
designation, and notwithstanding the person or any of the per- 
sons affected thereby may be unborn, unascertained, or under 
• disability. ?? Then followed the usual provisoes exempting the 
purchaser at any such sale from inquiring whether any of the , 

cases had happened justifying a sale or otherwise as to its pro- 
priety or regularity, and leaving the mortgagor Pitamberdas 
Narayendas to his remedy in damages only against the Land 
Mortgage Bank for any irregularity or impropriety in the sale, 
also exempting the purchaser from the necessity of seeing to the 
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due application of the purchase money® It was further agreed 
that the Bank should, out of the proceeds of sale, in the first place 
pay the expenses of the sale, in the next place apply such pro- 
ceeds in or towards satisfaction of the amount due to it upon the 
mortgage, and lastly pay the surplus (if any) to Pitamherdas Na- 
rayendas, his heirs, executors, administrators and assigns. The 
mortgage also contained the usual clause of entry and covenant n 
for further assurance, and was duly registered, the mortgagor, 
however, remaining in [possession of the mortgaged premises, 
Mr. J. EL Littlewood, an Indo-Briton, being, as his tenant, in pos- 
session of the bungalow and stable. 

Pitamherdas Narayendas failed to pay the instalments of the 
principal and also the interest at the times stipulated. After due 
notice to him the mortgaged property was advertised by the Bant 
for sale about the middle of 1872 ; but at Ms request, and on 
making some payments on account, the sale was not then persist- 
ed in. His defaults in payment of interest and instalments 
subsequently continuing, notice was sent by the Bank to him by post 
on the 28th of October 1873 of their intention to sell the mort- 
gaged premises if he did not pay the amount due upon the mortgage. 
He has denied receipt of that notice ; but the evidence perfectly 
satisfies us, as it also did the Subordinate J uclge, that the notice 
reached Pitamherdas in due course of post. We are satisfied also 
that he fully understood the nature of the provisions in the deed 
of mortgage, notwithstanding a faint effort made on his behalf to 
induce the Court below to believe the contrary. The sale took 
place on the 10th of December 1873 by public auction in Bombay, 
conducted by respectable auctioneers, Messrs. Crawford & Go. The 
intended sale was for eight or ten days previously duly advertised 
in Bombay in three English newspapers and in three native 
newspapers, and hand-bills, announcing it, were sent to the site of 
the property and there distributed four days previously to the sale. 

There were upwards of twenty bids for the mortgaged property, 
which was eventually knocked down to the present plaintiff (re- 
spondent) Vanmali SMmji for Es. 16,500, which, lie paid to the 
Bank, and the property was conveyed to him by that Land Mort- 
gage Bank by a regular conveyance in the English form, dated 
the 14th January 1874, In the Court below, the first defendant 
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the mortgagor, alleged that the sale was at an undervalue, and that 1875 
the property was really worth Rs. 80,000. This, however, he "pitImbes 
failed to establish, and the offer made in that Court by the pur- ^.bayjsn- 
chaser Vanmali Shamji, to let the mortgagor have the property another 
back again if he would repay to the purchaser the amount of his "Vanmali 
purchase money, Rs. 16,500, with interest at 9 per cent, per annum? Shamji. 
was, as the Subordinate Judge observed, a clear proof that the 
purchaser had not made a very valuable bargain. 

He brought the present suit in the same year to eject the mort- 
gagor Pitamberdas Narayendas from the lands, and to recover 
from him mesne profits, Rs. 584-9-4 ; and also to eject his tenant, 

Hr. Littlewood, from the bungalow and stable, and to recover from 
him as mesne profits, or rent, Rs. 866-10-8, pursuant to a notice 
which he had given to him some months previously that, if he did 
not give up possession of the last-mentioned premises, the pur- 
chaser would hold him .responsible for rent at the rate therein 
specified. 

The Subordinate Judge made a decree in favour of the plaintiff 
in the terms prayed by his plaint. 

Several grounds of defence were put forward in the Court of 
the Subordinate Judge, some of which were repeated in the me- 
morandum of appeal ; but the only point which the learned 
pleader for the appellants, the Honourable Mr. V. N. Mandlik, in- 
sisted upon in this Court, was that the Land Mortgage Bank had 
not power to sell the mortgaged property without the interven- 
tion of a Court of Justice. He relied upon a decision in 1847 of 
the Sadr Adalut for Bengal, Bhuwcmee Churn Mitr vi Jaykisken 
Mitr W (see also Macpherson on Mortgages, 5th Edition, p. 45), 
in which that Court refused to recognize the validity of such a 
power as to lands in the Bengal mofussil. After making certain 
remarks upon what the Court deemed to be the impolicy of 
upholding such a power, it, speaking of the Bengal regula- 
tions, said: “ The regulations will be searched in vain for any 
express enactment prohibiting the sale of a mortgaged estate 
under a power of sale. But such a power is repugnant to the 
principles of the regulations enacted by Government for regu- 
lating the transfer of immoveable property in satisfaction of debt 

(nB.B.A. Bep. Oalca847,p8o4 . 
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1876 in general, and in satisfaction of debts on mortgage in particular. 

Ptt a The regulations do not sanction, in any case, the transfer of im- 

Naeayen- moveable property in satisfaction of a debt, without the interven- 
tion of a public officer, except such transfer be by the direct 
and imm ediate act of the proprietor himself.” The first observa- 
tion to be made with regard to that case is that there are not in 
the Bombay regulations, as in those of Bengal, any provision 
regulating the foreclosure of mortgages. The next remart to be 
made is that Mr. Justice Maepherson, in his boot on mortgages 
(pp. 46, 47), expresses strong doubts as to the supposed impolicy, 
if that be a legitimate argument, of sanctioning a power of sale ; 
and, lastly, that it is mentioned in a recent case before L. Jackson 
and McDonell, JJ., in the High Court of Calcutta^ that Bhuwanee 
Churn Mitr v. Jaykishen MitrM has been overruled by a subse- 
quent decision of a Division Bench of the High Court, Somtum 
Bysack v. Koonjo Behari Bysack (unreported), where the point 
as to the validity of a sale of lands in the Bengal Mofussil under 
a power contained in a mortgage arose incidentally upon a ques- 
tion of costs. The validity of such a power was mooted in Bha- 
noomutty Chowdrain v. Bremchand Neogee, (3) and L. Jackson, J., 
said that, if called upon to determine it, he and McDonell, JJ., 
would have felt considerable difficulty. They disposed of the 
case upon another ground, namely, that there had been no notice 
given to the purchaser under a power of sale in an English 
mortgage deed of 1862, of foreclosure proceedings by the holder 
of a deed of conditional sale of 1864, and held that a suit for 
possession by the widow of the latter was, therefore, unsustainable 
against the purchaser under the mortgage of 1862. Certain 
observations by Mr. Justice Melvill in Keshar&v Krishna Jos/ii v. 
Bhawanji Baoaji on the Bengal Sadr Adalut decision, were also 
relied upon by Mr. V.M. Mandlik ; but our brother Melvill does not 
appear to have been informed that the Bengal Sadr Divani Adalut 
decision had been overruled even in Bengal itself by a Division Bench 
of the High Court at Calcutta. My brother Kemball in Kesharav 
Krishna Joshi v. Bhawanji BdbdjN* expressed his opinion to be 
in favour of the validity of a sale under a power contained in a 

(!) BhanoomvAty Chotodhrain v. Pram- W 16 Bong. L.JEL .28. 
chand Neogee s ‘5 Beng. L. JR. 28 j see p. 31 - * '•* 8 Bom H* C. Eep 14U ; nee 

(2) S. D. A. Kep. Calc. 1847, p. 364, p. 144, A. C. J. 
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mortgage of lands in the Bombay mpfussil, there being nothing 
either in the spirit or the letter of the Bombay regulations to the ^ 
contrary. And I may observe that there is not any inconsistency £7 
in maintaining the validity of a sale under such a power with 
the decision of our predecessors in this Court in Ramji v. 
Chinto ^ which has been followed by us. It is to the effect that 
a deed of mortgage, with a clause of conditional sale, shall be 
regarded as redeemable, although the time fixed, on which the 
mortgage was to become converted into a sale, has passed. In the 
latter case, if the clause of conditional sale be enforced, the 
property* howsoever it may exceed in value the amount of the 
advance on mortgage, becomes wholly vested in the mortgagee, 
which is unquestionably inequitable, whereas a mortgagee with 
a power sale, not only cannot, either directly or through 
the medium of an agent or a trustee, himself become the purchaser 
under the power, Robertson v. Norris^ affirmed on appeal nor 
can his agent, who has acted in surveying the property and receiv- 
ing the interest, purchase even on his own account from the mort- 
gagee under the power, Orme v. Wright In re Bloye* 's Trusts ; 
but when the mortgagee, without the intervention of the Court, 
sells under the power, after deducting the fair expenses of the 
sale and the amount due to himself on the mortgage, he must, as a 
trustee for the mortgagor, make over the surplus to him, if there 
be no assignee of the mortgagor or incumbrancer puisne to the 
selling mortgagee entitled to receive it or a portion of it. While a 
suit for redemption is pending against a mortgagee, he cannot sell 
under his power of sale, Rhodes v. Ruckland^ nor can he sell 
without notifying his intention to the mortgagor, Anonymous S 7 ^ 

In the present case Pitamberdas, the mortgagor, must have 
known perfectly well that, dealing as he was with an English 
Company, which had an established form for the deeds of mort- 
gage required by it from persons borrowing money from it, he 
could not have obtained the loan which was made to him without 
giving such a power of sale as is contained in the mortgage of 
the 25th October 1871. In Bholcmath Ooondoo Chowdry v. Uno- 
dapermd Roy^ 8) which is not in other respects in point in this 

U) 1 Bom. H. C. Bep. 199. <*> 1 M. and GL 488, . 

( 2 ) 1 ; (jiff. 421. Id Bear, 212. 

r ^ S* 1.55. . . ff 6 Madd. 10. : v" 

14 } 3 Jtu\ 19. 1 Bonin, 79 ; see p. 101 . 
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1875 ease 5 Colvile 5 J., said : a The defendants have taken on land, m 
the mofussil, a mortgage in the English form : the inference, 
N abates- therefore, is strong that they intended to contract with reference to 
ANOTHEB the English law, and to enforce their rights according to that law'.” 

S imilar remarks have often been made in cases where the parties 
(not English) have thought proper to adopt’the English form of 
contracting. That such was the intention of the parties, where 
the mortgagees are an English Joint Stock Company, having their 
chief office in London, would seem to he a fortiori. We fully 
believe that to have been the understanding of the mortgagor 
Pitdmberdas at the time of the execution of the mortgage. 
Sales, under such a power as we have here, have always, when 
not open to special objection, been upheld in the Island of Bom- 
bay ; and unless jwe find the law to be otherwise in the Bombay 
mofussil, we see no sufficient reason for imposing upon parties 
contracting with respect to land situated there, a disability which 
does not exist in the Island. We are unable to find either enact- 
ment or decision which invalidates a sale under such a power in 
a mortgage affecting lands in the Bombay mofussil. 

Under power of sale, such as that in this case, neither the 
concurrence of the mortgagor nor of any person claiming under 
him, whose claim is puisne to that of the selling mortgagee, is 
necessary to the validity of the sale. Sugden, Vendors and Pur- 
chasers, chap. X, section IV, pi. 57 (11th Ed.), p. 522, and the 
cases there referred to in notis , and Alexander v. Crosbie ,W affirmed 
on appeal! 2 * The provision that any impropriety or irregularity 
in the sale shall be the subject of a suit for damages, and shall not 
affect the lands, when in the hands of a purchaser under the power, 
is beneficial to the mortgagor as well as to the mortgagee in this 
that it tends to secure a better price at the sale. 

The sale appears to have been fairly conducted, and with all 
due notice to the mortgagor, so that if he had been willing and 
able to redeem, he might have done so before the sale. And we 
see nothing in the conduct of the Land Mortgage Bank which 
amounted to a waiver Of their right to sell. V 
The decree must be affirmed with costs. 
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Decree affirmed. 

(s> I Jones and LaTogche 666. 
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[TESTAMENTARY AND INTESTATE JURIS- 
DICTION.] 


Before Mr. Justice Green . 

IN THE GOODS OF HATH IB AL 


1876 
Septem- 
ber 21. 


JAIRISOHDAS GOPALDAS, Applicant ; 

HAKKISONDAS BULLOCH AND AS and MATHUBADAS 
PURSHOTAMDAS, Caveators. 

Hindu Law — Marriage — Asura form — Nagar Yissa Vania Caste —Bain—* 
Inheritance — Bractice — Costs. 

TLe Hindu Law, at least as evidenced by usage, though it permits the 
Asura form of marriage among the mercantile and servile classes, does not 
prohibit to those classes the more approved forms of marriage. 

The form of marriage in use among the Nagar Vissa section of the Vania 
caste corresponds to one or other of the approved forms, and not to the 
Asura, and the giving of $>alu does not constitute a purchasing of the bride. 

Property inherited from her deceased husband by a childless widow? 
among the Hagai* Vissa Y'anias, at her death, intestate, devolves on the 
relations in blood, on the mother’s side, of the husband in preference to the 
heirs and next of kin of the widow. 

An applicant for letters of administration to the estate of a widow, having 
concealed the existence and claims, of which he was aw T are, of the relatives 
of the deceased husband of the widow, on the application being dismissed 
was ordered to pay the costs of the application and of the caveats entered 
by some of the relatives of the deceased husband. 

Nathibai, tlie widow of Bhoga Pitamber, a member of the 
Nagar Yissd section of tbe Yania caste, died intestate and without 
issue on 19th February 1876, leaving property within the local 
jurisdiction of the High Court of Bombay. The applicant, as the 
nearest relation in blood to Nathibai, applied for letters of ad- 
ministration to her estate and effects, but was opposed by the ca- 
veators, a first cousin, and a first cousin once removed on the 
mother’s side, of Nathibai’s deceased husband, Bhoga Pitamber, 
on the ground that the property left by Nathibai was part of the 
estate of her deceased husband inherited by her at his death, 
which at her death ought to go to his heirs and next of kin, and 
not to heps. To this the applicant replied that the property left 
by Nathibdi was her separate property ; and also that she had been 
married to Bhoga Pitamber according to the Asura form of mar- 
riage, the only form , used amongst the Nagar Yissa Yanias, and 
therefore the property, even if inherited by her from her husband* 

: . 265-2; ‘ i-; 


: ; • 

: ?■ ; " ■■■'• v. ■ - j 





p) 11 Moore L At 487 ; see .page 512. 




THE INDIAN LAW BEPOKTS. 


AND 

ANOTHER. 


1876 


[VOL. II 


would at her death go to her heirs and next ol kin and not to her 

Jaiezsondas stand’s. The applicant, though aware of their existence and their 

G-opalx>as claims, had not brought to the notice of the Court, in his affidavit, 

Hareison- the fact that there were relations in blood (the caveators and 

i) Xs Hullo » others) of Bhoga Pitamber, the husband of the intestate Nathibai# 

: uhandas- • ■■ ■ ■ : 

The principal question in the case was, whether the form of * 
marriage in use a m ongst the Nagar Yissa Y anias corresponded to 
the Asura, or to one of the forms of marriage approved by the 
Hindu Law, and depended for its solution on the evidence of the 
ceremonies observed amongst the Nagar Yissa Yanias prior to, and 
at the time of, the celebration of the marriage. 

Marriott , Advocate General (Acting), and Kasimih Trimlak 
Telang, for the applicant, cited Vijiarangam v. LahJm^ian^ and 
Stokes H. L. Books, p. 101. • 

Farrar for the caveators, cited Mummat Thahoor Deg he v. 
Rai Baluh BAmJ® and Bhugwandeen Dooley v. Myna BdeeS 3 > 

Green, J.: — This is an application hy one J aikisondas Gopaklas 
for a grant of letters of administration to himself of the goods, 
chattels, rights, and credits of the above-named Nathibai, who died, 
on the 19th February 1876, in Bombay, intestate, a widow and 
without issue, and leaving property within the Presidency of Bom- 
bay and within the local jurisdiction of this Court. 

To this application a caveat has been entered by the above-named 
Harkisondas Hullochandas and Mathuradas Purshotamdds. One 
Motilal Damodhar (though not having himself entered a caveat), 
has filed an affidavit in support of the caveat so as aforesaid entered. 
One Ganpatlal, the son of one Dulabdas, has presented a petition 
and appeared at the second day’s hearing, the object of the petition 
being to bring to the attention of the Court that he and his said 
father object to the application being granted. The question for 
derision is, whether the applicant, as nearest in blood to the deceas- 
ed Nathibai, is entitled to her property, and to have administration 
of her estate granted to him, as against the relations in blood to 
the deceased husband of Nathibai, Bhoga Pitamber. /The applicant : . 

jb ' ; ; ; ... , • II 
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Is a nephew of Nathibai, being the son, and, so far as appears, the 1870 
only son, of one Gopaldas Candas, the brother of Nathibai. Jaikisoxuai 

According to the affidavit of the applicant, Pitamber (the father Gopaldas 
of Bhoga Pitamber) died about seventy years ago, leaving an only Ha bkxsosp* 
son the said Bhoga, “ and no brother or other male member of his 
family/ 3 

Bhoga Pitimber died in Bombay 
Shud, Samvat year 1928 (i 
December 1871) 


in the month of Margsar 
[i.e. 9 between 18th December and 26th 
The applicant’s affidavit is wholly silent as to 
the existence of any blood relations of Bhoga Pitamber through 
his mother Jamnabai. 

These Hood relations of Bhoga Pitamber, through , his mother 
Jamnabai, as appearing by the affidavit of the caveators and the 
said Motilal Damodhar, are as follows : — 

The maternal grand-father of Bhoga Pitamber was one Candas. 
He appears to have left three sons, viz., Xswardas Candas, Hullo- 
chandas Candas, and Damodhardas Candas, and two daughters? 
namely, Casibai, and the said J amnabai. Xswardas Candas left two 
sons, Narrotumdas and Purshotamdas. Narrotumdas Xswardas left 
a son, Gordhandas Narrotumdas, and Purshotamdas Xswardas left a 
son, the caveator, Mathuradas Purshotamdas. Hulloehandas Candas 
left two sons, Lackmidas and Harkisondas, the latter being the 
caveator first above named. Lackmidas Hulloehandas left five sons, 
Achratlal, Muggonlal, Pohonchabai, Lalbai, and Nanabai, who are 
not in any way party to these proceedings Damodhardas Candas 
left a son, Dulabdas, who in the petition of his son (the said Ganpatlal) 
is stated to be living at Cambay, and to be of the age of seventy years. 
Casibai, one of the two daughters of Candas, was the mother of 
the above-named deponent Motilal Damodhar. The other daugh- 
ter of the same Candas was the said Jamnabai, the mother of Bhoga 
Pitamber. The application of Jaikisondas Gopaldas is thus, it will 
be seen, opposed by the caveat of a first cousin of Bhoga Pitam- 
ber through the mother of the latter, namely, Harkisondas Hullo- 
ehandas, and of a first cousin once removed of the said Bhoga 
Pitamber, also through the mother of the latter, namely, Mathura- 
das Purshotamdas, and these two caveats are supported by the 
affidavit of Motilal Damodhar (also a first cousin of Bhoga Pitam- 
ber through the mother of the latter), and by Ganpatlal Dulabd&s 
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1876 (a first cousin once removed). As to the property left by NathiUi, 
Tit consisted, according to the affidavit of the applicant, of cash, 
GopaldIs ornaments, jewels, and furniture of the value of Bs. 3,o0O, and on - 
.Habkisox- standing claims amounting to Bs. 2,000. According to the cavea- 

das Hutto- £ ors ’ affidavit, Bhoga Pitamber (who in his lifetime was m the sei- 
™ vice of a Khoja as Metha) left property at his death, consisting of ^ 
anothee. moT eables of the value of about Bs. 10,000, and a house at Cambay * 
of the value of upwards of Bs. 1,000, and his widow Nathibai, upon 
' his death, possessed herself of the moveable property left byhimux 
Bombay and spent about Bs. 4,000 in funeral and charitable cere- 
monies performed on and after his death. The same affidavit also 
states that the moveable property left by Nathibai was a portion of 
the property left by her deceased husband, and which came to her 
hands at his death, and that she did not leave any peculiar separate 
or self -acquired property. It does not seem to be disputed be- 
tween the applicant and the caveators that the moveable property, of 
which Nathibai died possessed, had, in fact, come to her from her 
husband, whether, as the applicant says, partly by inheritance, and 
partly by a sort of gift by the husband in contemplation of death, 
or, as the caveators say, wholly by title of inheritance. It is not 
necessary to consider whether Nathibai had the right to expend so 
large a portion, as she seems to have done, of the property coming 
to her from her husband ; the question here is only as to the rights 
of the parties in respect of what has remained. Nor is it necessary 
to discuss the question whether property coming to a widow by 
inh eritance from her husband is or is not in the strict sense of the 
word stridhan. It appears to be quite settled (see Mmmmat 
Thakoor Deyhee v. Bai Baluk Bam, W Bhugwandcen Doobey v. Myna 
Bdee, (*) and Vijiarangam v. Lakshuman w ) that property derived by a 
childless widow by gift or inheritance from her husband passes, or 
V at any rate so much of it as remains, passes, on her death, to the heirs 

of her husband, and not to her own blood, except in the case of a widow 
who had been married to her deceased husband in some other than 
one of the four approved or more reputable forms of marriage. 
The parties in the present case belong to that section of the Va- 
nia caste called Nagar Yissd Tanias, and are reputed to belong to 

; • ' . ID 11 Moore, Ind. Ap. 139. ' » » Moore, InrJ. A]?, 4%-. ; :/. : 

(3) 8 Bom. H. C. Esp. 214, O. C. J. t 
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the Yaxsa or third of the original four great sub-divisions of the 
Hindu race. The applicant in his original affidavit says nothing j AIKISOir . 
about the ‘form of marriage by which .Nathibai was united to basGopal- 
Bhoga Pitamber. The caveators, in their affidavit, however, allege 
that “ according to the immemorial and universal custom of the 
Nagar Yissa Yania caste, all the property left by a childless widow, 

• and acquired by her from her husband and from any relation of 
her husband, or from any or either of them, belongs at her death 
to the heirs and next of kin, according to Hindu Law, of her 
deceased husband.” The applicant’s affidavit in reply alleges that 
Bhoga Pitamber before his death made a gift of all his property to 
his wife, the said Nathibai, and that the property left by the said 
Nathibai consists of her separate property, and, further, that 
amongst the members of the Nagar Yissa Yania caste one form of 
marriage only prevails ; that according to the best of the deponent’s 
knowledge, information, and belief, that form of marriage is the 
Asura form, and that according to that form Nathibai was mar- 
ried to Bhoga Pitamber. 

The essential characteristic of the Asura form of marriage 
appears to be the giving of money or presents by the bridegroom 
or Ms family to the father or parental kinsmen of the bride, or, 
in fact, a sale of the girl by her father or other relation having the 
disposal of her in marriage in consideration of money or money’s 
worth paid to them by the intended husband or his family. In 
Manu it is described thus : u When the bridegroom having given 
u as much wealth as he can afford to the father and parental kins- 
*‘men and to the damsel herself takes her voluntarily as his bride, 
u that marriage is called Asura ” and by Yajnavalkya, “ an Asura 
u marriage is contracted by receiving property from the bride- 
u groom.” In Steele’s Summary, p. 31, under the title ^ Marriage” 
a Usoor ( or Asura ) is where the girl is taken in exchange for wealth 
sc and married. This species is peculiar to the Yaisa and Sudra 
“ castes. The sale of a girl in marriage is forbidden.” 

In the four approved or more reputable forms of marriage, no 
such presents are made, and in the castes observing those forms 
anything of the nature of a present to the girl’s relatives appears 
to be carefully avoided as something disgraceful. The old Plindu 
Law books no doubt speak of the Asura form of marriage as being 
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permitted to the mercantile and servile classes the Vaisas 

and Sudra.) and as not being permitted to the two higher classes. 

£%£. Bnt I do not Snd anything in the tents cited to show that the 
form is obligatory on the mercantile and servile classes, 


AND ANO 
THJES. 


Haeoson- or that the four more approved forms are not permissible to them, 
D chSs°' as well as to the two higher classes. As the Asum form is said to 
be permitted or peculiar to the mercantile and servile class, so . 
the Bdkslma is permitted or peculiar to the warrior class. But 
this does not mean that it is obligatory on them, but only allow- 
able. If at least the only form in which a warrior could get a 
lawful wife was the Rdksham which Manu describes . thus : 

« The seizure of a maiden -by force from her house, while she 
“ weeps and calls for assistance, after her kinsmen and friends 
« have been slain in battle, or wounded, and their houses broken 
« 0 p erL) ” it would of itself account for the supposed extinction of 
this class without the alleged victories of Pursharam. 

It must, it appears to me, in the absence of reliable evidence 
as to the form in fact observed in each particular case, be a mat- 
ter bf inquiry what is the form in actual use among the caste, or 
section of a caste, to which the parties, the form of whose mar- 
riage is in question, belong, bearing in mind also the strong 
tendency generally observable among the lower castes and sec- 
tion of castes, to attempt to adopt, so far as possible, the reli- 
gious and social forms and usages of castes and sections of castes 
considered higher. In the present case the evidence, on the part 
of the applicant, that, on the occasion of NathiMi s marriage, her 
mother (for, according to their evidence, her father was then dead) 
received a present of Rs. 1,000 from Bhoga Pitamber, cannot, 
in my opinion, be relied upon. The witness who states this cir- 
cumstance is Goverdundas Narrotumdds (maternal uncle of the 
applicant, and a different person, apparently, from the above- 
mentioned Gordhandds or Goverdhandds Narrotumdas, the grand- 
son of Iswardas Oandas) . He says that he learnt the fact from 
Bhoga Pitamber himself. But the same witness states that ex- 
cept this instance he cannot mention any other cases of presents 
made to the father, and that such payments are made privately, 
and he would not hoar of them. He says further that to receive 
such presents is considered disgraceful Now this ol itself makes 
it rather unlikely that Bhoga Pitamber should have told the 
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■witness that such a present was made on the occasion of his own 1876 
marriage with Nathibai. The same witness stated also that when j AIEIS0ND x 
he had his own daughters married, he did not receive anything, Gopaldas 

° # V. 

except pah, and, in fact, he has no instances to give of any usage Habkison- 
in this caste for anything to be given by the intended husband, 
except what is called palu and ornaments according to custom. and 
He produced a written contract, entered into some 10 or 12 years AN0THEE * 
ago, on the occasion of the marriage of a daughter of his sister’s 
husband Gopaldas. The document is addressed to one Shah 
Dayabhai Ramachandra, the brother of the then intended husband, 
and signed by Gopaldas Candas, the father of the intended wife. 

It provides as follows : — “ The betrothal of my daughter Behen 
“ Kasi to your brother Shah Parmanand has been agreed to, as for 
“ her pah Rs. 701, and a vak (armlet) worth Rs. 100, and a nose- 
a ring worth Rs. 100, altogether Rs. 901 . As to Bithhdt , the Hit 
“ (£<?., customary presents, &c.,) of (le.> according to the custom 
a of) Nagar Yissa Khamhati is truly to be given and taken. As 
a to the Pehrawcmi (presents of clothes, &c.) to the bridegroom, I 
“ am truly to give a j>air of cocoanuts.” 

But this usage of giving or agreeing to give pah to the bride 
herself (which is nothing else than a kind of rudimentary mar- 
riage settlement) is quite a different thing in idea and incidents 
from the giving of presents to the bride’s relations who have the 
disposal of her in marriage. We find in fact the distinction be- 
tween the two classes of eases clearly drawn by Manu himself. 

Though he lays it down (Section 24) “the ceremonies of Asuras 
“ must never be performed,” and (Section 51) “let no father who 
“ knows the law receive a gratuity, however small, for giving his 
« daughter in marriage, since the man who through avarice takes a 
“ gratuity for that purpose is a seller of his offspring,” yet we 
find in Section 54 : “ When money or goods are given to damsels, 

“ whose kinsmen receive them not for their own use, it is no sale ; , 

« it is merely a token of courtesy and affection to the brides.” 

What Manu here describes, is a practice to which the giving of pah 
seems to me exactly to correspond. 

The next witness Yithaldas Sobheram (who appears to be a 
leading member of the Nagar Yissa Yania caste) was called on 
.behalf of the applicant, I suppose • for the reason that on a 





ifi7 « former occasion ire Had stareu on 7* , 

1 r marriage in use in the caste is the Asura, for the greater par 

iSf of his evidence is decidedly unfavourable to the applicant s 
«■ ca ge This witness says that he stated in the affidavit m quesaon 
Homo- that the form of marriage was Asura, as it is what he understood 
Zt S by Asura ; hut that since he made Ms affidavit he came to know 
oihee- that different forms of marriage are practised in his oaste. , n . 
fact- this witness seemed really to know little or nothing as o 
the essential nature of the different forms of marriage, -though 
he may be a useful witness as to the actual usages of is cas e* 
He says that it is the invariable practice of their caste to. give- 
palu, but does not know of anything else but palu being given ; 
that if he had a daughter he would consider it very disgraeeftn 
to receive anything for her marriage, and that the caste woi f 
not tolerate such a thing. He says further that it is the custom 
of the caste that when presents- are made to the bride from t e 
father of the bridegroom, and the bride dies without issue, the pre- 
sents are returned to the quarter from which they came ; but Uia 
when the bride has presents from her own father, the latter ge -s 

them after her death. This was the whole of the evidence (except 

the bare statement in the affidavit of the applicant himself, a 
young man of apparently 20 or 22 years old, and very unlikely 
to be an authority on the subject of the usages of his cm . 
I7I77: 0 n the part of the applicant to show that the marriage of iSathi- 
bdi with Bhoga Pitambar was m the Asura form. On t e par , 
of the caveators we have the evidence of Harivalabda* * ,-alianuas 
(a leading man, though his modesty would not allow him to admit 
this, of the Nagar Vissi Vania caste) and of Mamshankei 
dhaoram (an Owdich Brahmin of Surat, who says he has been m 
the habit for £ve years past of officiating as pnest at the marriage 
of the caste in question, having before that period done so m 
other sections of the Vania caste). The tirst-name< . ^imer 
speaks to the custom prevailing in his caste, that on le oocflsm 
of a marriage the bride receives from the bridegroom or h« 
father or relatives pahi, and that this palu is geneia y ' e P . 1 
with some third person, and is intended as a provision for 
maintenance of: the wife in ease of her husband s death Ht 
states farther that this custom is not peculiar to the 
Vissa sections of the Vania caste, but that other Beckons oi sum 
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caste have it, and some sections of the Brahmins, as the Mot&la, 1876 
Owrishtr, and Tolakiya Brahmins, and that, apart from the palu, j AIKIg0SI)i ' 
the father of the bride does not receive anything for himself Oopaxdas 
from the part of the bridegroom, and that, in fact, “in our Harkisoit* 
caste we never sell our daughters. ” In answer to a question 
by the Court, the witness said: “If the bride had a mother and 
t “and no father, there would be the same objection to the mother A 3 * 013 ® 8 * 

“ taking a present. ” Indeed, so .scrupulous do they seem to be to 
avoid any appearance of such a thing that, as the same witness says, 

“ from the betrothal and before the marriage the father of the 
“ bride would not even take food or water at the house of the 
“ bridegroom.” He says further : “ According to the customs of 
“ our caste, the presents given to the bride by the bridegroom on 
“a marriage, go back to his relations if she dies a widow and 
“ without issue,” and that he could give five, seven, or ten instances 
within his own knowledge of this custom being observed. The 
Brahman Manis ha n k ar states that the marriages among the Nagar 
Yissi Vania caste, of which he professes to have five years’ expe- 
rience, axe not in the A s ura form, for the reason that in the 8an- 
halpa, or formula which he repeats during the ceremony, the 
words Brahma Prdjdpatya (which are the names of two of the ap- 
proved forms) occur, and that the form used is, in fact, a kind of 
mixture of these two forms, namely, the Brahma and Prdj&patya. 

He says further that among the Brahmans, so far as he knows, 
in all cases, palus or presents to the bride are given by the bride- 
groom or his father, Es. 300 at least, it may be more, and that 
in marriages among the Brahmans generally palus are given. He 
says, however, that he is acquainted chiefly with Gnzerathi Brah- 
mans, and does not know if, among the Brahmans of the Dekhan, 
palus are given. Now, whether or not it he the fact that Guzera- 
thi or Owdich Brahmans are less highly regarded than Brahmans 
of the Dekhan (a suggestion, however, -which this witness by no 
means appreciated favourably), yet it appears to me quite out of 
the question that any usage should prevail among any section 
of Brahmans which would impress upon their marriages . the 
character of one of the forms not approved for the twice born. 


I.IViih regard to the' form called Brahma, we find in Manu, Chap;-: 
ter III., Section 27 : “The gift of a daughter clothed only with a 
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1873 “single robe to a man learned in the Vedas, 'whom her father 
— — — — « voluntarily and respectfully receives, is the nuptial rite called 
“Brahma.” Steele in his summary, under the title “Marriage,” 
describes the Brahma form or Mud of marriage in these words : 
“Where the charges are incurred solely by the girl’s father.” 
chakdIs Ag to t]lQ other form, the name of which, Prajdpatya, is men- 
asoihbb. tioned by tbe Brahman Manishankar, we find in Mann . Jhe^ 
“ nuptial rite called Prajdpatya is when the father gives away his 
“daughter with due honour, saying distinctly, ‘may^both of you 
“perform together your civil and religious duties.’” All that, 
Steele says about the form called Prdjdpatya is that it is the. form 
“where the girl is given with the view of obtaining offspring, 
which, as a definition, is by no means satisfactory, as I should 
suppose that girls are given in marriage with that view, not 
merely in the form called Prdjdpatya, and among the twice born 
in India, but in all forms, and all the world over. 

On the evidence, the conclusion at which I have arrived is, 
that, among the Nagar Yissa section of the Vania caste, the form 
of marriage in use corresponds to one or other of the approved 
forms, and not to the incidents of that called As lira ; and that the 
property left by Nathibai, being, as it appears, composed of the 
residue of what came to her by inheritance from her deceased 
husband, must devolve on his relatives in blood, and not on 
her’s. 

With regard to the case set up by the applicant in his affidavit 
in reply, that Bhoga Pitamber in his lifetime, and shortly before 
his death, had given his property to his wife, the only evidence 
produced on the applicant’s part is that of one Mahomed Hajee 
Ali, timber merchant and contractor. [The learned Judge discuss- 
ed the evidence as to the gift, and continued] In any event, the 
evidence would not show a gift by Bhoga Pitamber to his wife. of 
his whole property, or of any thing more than the balance reiiiain.- 
ing to Ms credit with Mahomed Hajee Ali ; and even as to that 
I am of opinion that the evidence does hot show move fhfe - 
: that Bhoga Pitamber took Ms wife to his. debtor to teU; him that. : 
on Ms own death the amount due was to bo paid to his w |d|# 
as his representative, as she, in fact, would be, there being no 
issue. 
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A:. must be dismiss^ g ,; A$Nd' 
and. WitH costSO Bad the applicant been unaware of 

or claims of tlie caveators and other relations of the husband, or t ' 0J?A "’ Arf 
had he brought their existence to the attention of the Court when . 

~ , 4 ■■' WOWy '' .O: V ; 4 4 Vi-VONOT ./'■■ ''"WO 1 *A iS xl.C L l/U“ 

making Ins application, it- might Rave been a case for not order- cha'&tda’s. 

mg tlie applicant to pay tlie caveators* costs. But lie was quite 

aware of their existence and claims^ as tliey were set up directly SH0TAXBA ^' " 

after ISTatliibaBs death; and it is the duty of all applicants for „• : 

administration to bring to the attention of the Court the existence 

of persons who have any fair ground of adverse claim or oppo- . 

sition to such application, ' 

Application dhvMMcd aith caste* 


[APPELLATE CIYIL JURISDICTION,] 


Before Sir M, B, Westropp, Knt., Chief Justice and Mr. Justice Kdndb'hdl Maridds, October S 

• o 

BA' BAN MAYACHA and others (Plaintiffs, Appellants) i\ ■ " 

NA’GU SHRAYUOKA. and others (Defendants, Respondents.) * A ■ 

Jit 'Udiction — Res judicata- ~{ 7mm of action— Bight of fishing in the sea. 

The District Court may, when the defendants reside within its local juris- 
diction, try a suit for damages for and restrain by injunction an alleged illegal 
disturbance of the plaintiffs right to fish and 'use fishing stakes and nets fixed 
in the sea below low- water-mark and within three miles of It. 

The dismissal, on the ground of want of jurisdiction, by the Civil Court of a 
suit to eject the defendants from the fishing ground of the plaintiffs, situate below 
low-wat c*r- mark , does not operate as a bar to a subsequent suit by the plaintiffs 
t* recover damages from the defendants for fixing their fishing stakes and nets 
too near to those of the plain tiffs. • • 

Bights of the Crown and of the public in the waters and the subjacent soil Of 

AepAA, ' , ■p.A'gy ' 

The right of the publi - to fish in the sea, whether it and its subjacent soil be 
or be not vested in the Crown, is common, and is not the subject of property. 

That right may, in certain portions of the sea, be regulated by local custom. 

Members of the public, exercising the common right to fish in the sea, are bound 
to exeroi that right in a fair and reasonable manner, and not so as to impede 
others from firing the same; and conduct which prevents another from a fair 
exefe’w <>f kAefpicil right, if special injury thereby results toMm, is act! n.able* 

* Regular Appeal No. C2 of 187& ' ; 



•Thu pax^ties to this suit were all fishermen owning stages ana 
fixed off the coast of Salsette, at a distance,' of vhef^een twoaiiid^ 
three miles from the shore* Previously to 1802 the plaintiffs < v their 
predecessors sued the defendants or their, predecessorsho^oelthe : 
defendants from a fishing ground claimed by the plaintiffs and 
valued at Rs. 6,000, and to recover from the defendants, as damages 
for trespass on the same, the sum of Rs. 1,500, This suit vns 
dismissed by the Principal, Sadar Amin '. q £ 

(among others) that the Civil Courts had no jimsd lotion over l|hjf 
part of the sea which formed the subject of the suit. The Zuoi 
Judge, in appeal, affirmed the decree of the Lower Court on the 
grounds— 1st, that the existence of private property m any portion 
of the open sea ought not to be recognized without direct 
evidence (such as was not there forthcoming) of the appropriation, 
to the claimants, of such exclusive privileges, either by charter or 
by statute; and, 2nd, that, assuming private property to exist of 
the kind and at the place to which the action referred, the ZiUla 
Courts had no jurisdiction in regard to such property. The ffackr 
Divani Adalut, in special appeal in 1862, affirmed that decree on 
the ground only of want of jurisdiction. In 1878 the plaintiffs 
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Company.®) Woolrych on Waters, pp. 166, 167, 204, 236, 237, 1876 

Carrington y. Taylor ,®) KeeUe v. Sickerjngill , ( 3 ) Wilkes v. Z/b Him- b^baf 
gerford Market Company ,®) Rose v. Groves , ( 5 ) Daw v. Mann, ®) Mayacha 
Mayor , Colchester y. Brooke ,®) The Stockport , Water* KiW 

Company y. Potter ,®) Broom Leg. Mas. (4tli Ed.), pp. 363, Sheayucha 
365, 367, 376, 381. Addison on Torts (3rd Ed.), pp. 7, 8, 9, 10, ANB OTHE32S ’ 
*11, 139, 140, 168. Deawe v. Clayton®) Dobson v. Blackmore , Oo) 
Anonymous® 1 ) Smith v. Kenrick ,® 2 ) Ashby v. White,® 8 ) Embrey 
v. 3 Kent Comm. 550. Benett y. Costar,® 5 ) Seymour y. 

Courtenay.® 8 ) 2 BL Com. 39. Holford v. Bailey .0?) Com. Big. Tit. 

Trespass. Bell y. Midland Railway Company / 18 > Rogers v. 
liajendro Butt® 9 ) Chapman v. Pickers gill ® 9 ) 

Branson (with whom was Dhirajlal Mathuradas ), for the re- 
spondents, submitted, but without relying strongly on the point, 
that the matter was res judicata. He also argued that the Court 
had no jurisdiction, and, even if it had, no action would lie, citing 
Stevenson v. Newnham,® 1 ) Rogers v. Rajendro Butt,® 2 ) Carrington 
v. Taylor,®®) Ward v. CresswellS 2 *> 16 Yin. Abr. 354. Piscary B. 

Warren., v* Mathews.® 5 ) 1 Bac. Abr., Actions on the ease O, ' 

(p. 76, 6th Ed,). Bejoy Gobind Rural y. Watson,® 6 ) Bhooyah Okhoy 
y. Rajah Gujendro,® 1 ) Green y. The London General Omnibus 
Company,® 8 ) Wilkes v. The Sungerf or d Market Company,® 8 ) Rose 
v. Groves,® 6 ) Ibbotson v. P^,( 31) Deane v. Clayton,® 2 ) Dobson v. 
Blackmore,® 8 ) Young y. Sickens.®*) 


CD 29 L. J. C. P. 13, 

(2) 11 East STL 
0) 11 East 574. 

0) 2 Bing. N. C. 281. 

(5) 12 L. J. a P. 251. 

<«> 12 L. J. Ex. 10. 

<?) 15 L. J. Q. B. 173, 

(S) 31 L. J. Ex. 9. 

(»> 7 Taunt, 489* 

U°) 9 Q. B. 991, 
ten) , i Camp. SIT m noils . 

<*2) 7 C. B. 515. 

'<13)' ; 2 lid. Baym, 938 : S. G. 1 Sm. 

•, ,„Ii.C.227 (6th Id.) , ' 

;t(B) , 20'Ii* *1. Ex. 212, 

W 6 Burr. 2815, 


08) 80 L. J. C. P. 273. 

<w> 13 Moore P. G. 209 . 

(20) 2 Wils. 145. 

OB 13 0.B. 285. 

(22) 13 Moore P. 0. 209. 

(23) 11 East 571. ^ ” 

(24) Willes Rep. 265. 

(25) 6 Mod. 73. 

(28) Calc. S. D. A. Rep. for 1859 ? 
p. 629* 

im 18 Calc. W. R. 142 Civ. Bui. 

(28) 29 L. J. 0. P. 13, 1 

(29) 2 Bing. N. 0. 281. 

(30) 13 L.J. C. P. 251; S. C.5M. 

and G*. 618. 

(81) 84 L. J. Ex. 118. 

(32) 7 Taunt. 489. 

(33) 9 Q. B. 991* 
m 6 Q. B. 606* 
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1876 Leith in reply cited Carter v. MurcotJM Webb v. Bird,®} 
— ~ — : — Stevenson v. Newnham . (3) Broom Leg. Mas. (5th Ed.) p. 325, 
Mayacea Regina v. Pratt, M ■ Ibboison v. Peat ,< 6 > Cham-more v. liichardsj™ 
'nTqv Sagramv. Moses, W Penn v. Lord Baltimore Chintammi NdnU 
Sheavucha yanv. Madharav VerikateshS 9 ) 

iN.D OTHEIiS. # # # 

Nanabhai Haridas, J. : — This • is an appeal against a judgment 
of the District Judge of Thana. The appellants (plaintiffs below)* 
allege in their plaint that they and the respondents are fisher- 
men ; that, in accordance with the custom of their trade, they have 
been for years erecting their fishing stakes annually opposite to the 
village of Yerangal, at a distance of between two and three miles 
from the coast, those of the respondents being to the north of, 
and about 800 feet distant from, their own ; that in the month 
of March 1872, the respondents, in addition to thek customary 
stakes to the north, maliciously and wrongfully erected other 
fishing stakes to the south, at a distance of only 120 feet from 
those of the appellants, and that thereby they wrongfully dis- 
turbed the latter in the enjoyment of their right to fish, and un- 
justifiably prevented fish from getting into their nets, thus caus- 
ing them considerable pecuniary loss* They, therefore, claim from 
the respondents Es. 3,000 as damages in respect of such their 
act, and also pray for a perpetual injunction to restrain the latter 
from repeating it. 

In their written statement the respondents (defendants below) 
urge that the Court has no jurisdiction to entertain this suit ; 
that the matter complained of is res judicata, having already form- 
ed the subject 'of a previous suit that went up to, and was dis- 
posed of by, the late Sadr Divani Adalat ( - 10) ; and also that the 
suit is barred by the law of limitation. They further deny the 
• ■■ custom alleged in the plaint ; deny that they have maliciously or 
wrongfully done the act complained of ; aver that they me en- 
titled to fish, and for that purpose to erect their fishing stakes and 
nets in any part of the sea ; deny that the appellants have suffer- 

I'D 4 Bun*. 2103. (6) 26 L. J. Ex. 393. 

(*) 10C.B.N.S.26S. (7) .1 Ilydo 384. 

(8) 18 C> B * £8S ‘ < s ) 1 Vos. 444 ; S. { 2. WJi. & 

M 4 El. & Bl. 800. Tud. (3rd Ed.) 837. 

(5) 34 L. J. Ex 118. m 6 Bow. H. O. Bop. 29 A. O, «J . 

(1 °) 9 Han*. S. D. A. Hop. 270. 
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eel any injury; and, lastly, urge that the appellants, haying no ex- 1876 
elusive right to fish in any part of .the sea, -are hot entitled to the bIban ~ 
injunction prayed for. Mayacha 

The District Judge accordingly laid down the following 
issues : — and others. 

* 1. Whether the Court has jurisdiction to try the suit ? 

2. Whether the judgment in the previous suit prevents this suit- 

being heard ? 

3. Whether this suit is barred by the law of limitation ? 

4. Whether the custom alleged by the plaintiffs exists ? and 

5. Whether the defendants have caused any injury to the plain- 

tiffs, and, if so, what damages should be awarded ? 

He held that, under Section 5, Act VIII. of 1859, the Court 
had jurisdiction to try the suit, the defendants dwelling within its 
jurisdiction ; but that the suit itself was barred by the previous one, 
and he accordingly rejected the claim without deciding the other 


W 


The plaintiffs have, therefore, appealed to us on the grounds that 
the District Judge was wrong in holding this suit barred by the 
previous one, and that he ought to have taken evidence and decided 
the case on its merits. 

The defendants have, on the other hand, filed an objection, 
under Section 348, Civil Procedure Code, “that the Civil Court 
had no jurisdiction to entertain this claim.” 

We have accordingly to determine in this appeal : 1st, whether 
the District Judge had jurisdiction to entertain the suit at all ; anrl, 
2ndly, if so, whether he was right in holding it barred by the 
previous suit. 

Although the question of jurisdiction was thus expressly raised 
in the objection filed by the respondents, as stated above, they 
did not appear to us seriously to rely upon it when the appeal was 
argued before us; and it is impossible to hold that the District 
Jqdge Aadv not: jurisdiction to entertain this suit. It is not a suit 
Wfpr land or other immoveable property,” but for damages for: an 







the contention and ultimate decision in it were, assuming the par- 
ties in both to he substantially the same. In the former suit, which 
ter minat ed in S. A. No. 4311, < x > the present plaintiffs, or those 
whom they represent, sued the present defendants, or those whom 
they represent, to eject them from a fishing ground, whose identity 
with the site of the present fishing stakes is not disputed, and to 
recover damages from them for an alleged trespass upon it, the 
plaintiffs claiming it as exclusively their own under an alleged 
grant from the villagers of Yerangal. 

The defendants denied that the ground was plaintiffs’, and 
asserted that they themselves had been fishing there from time 
immemorial. 

The Principal Sadr Amin of Tirana, as also the Zillah Judge in 
appeal, dismissed the claim on the ground (inter aim) that the 
Civil Court had no jurisdiction; the immoveable property, the 
subject of the suit, being situated below low-water mark and, there- 
fore, as they held, beyond the limits of their jurisdiction. 

This decision was in special appeal upheld, upon the earn® 
ground, by the late Sadr Divani Adalat on the 26th March 1862. 

It is not necessary for ns to express any opinion in this case as 
to the correctness of that decision ; but >it is clear to our minds 
that it cannot he taken to have disposed of any question except 
that of the Civil Court’s jurisdiction to entertain the suit. The 
Sadr Adalat did not proceed to decide the suit upon the merits 
at all ; and, although the Principal Sadr Amin and the Zillah Judge 
had both expressed their views upon the merits adversely to the 
plaintiffs, still, as they held that they had no jurisdiction to enter- 
tain the suit, and as the suit was ultimately disposed of in special 
' W 0 Harr. S. D. A. Eep. 276. 
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appeal on that ground alone, the cause of action in it canno t he 
regarded as having been “heard and determined by a Court of 
competent jurisdiction. ” Besides, in the present suit, the thing 
complained of is different from that in the former. The present 
cause of ^action, as alleged, is that in March 1872 the defendants 
fixed their fishing stakes and nets too near the plaintiffs’, where- 
by the plaintiffs have been deprived of the fish they would other- 
wise have caught. This cause of action then, if it he one, was 
certainly not, and could not possibly have been, “heard and 
determined” by the late Saclr Court in 1862 ; and Section 2 of 
the Civil Procedure Code accordingly does not seem to us to 
preclude the District Judge from taking 'cognizance of the present 
suit in respect of an alleged illegal act of the defendants subse- 
quent in point of time to the decision in the previous one. 

Such being the ease, we have no alternative hut to remand the 
suit, unless it he clear that the facts alleged in the plaint consti- 
tute no cause of action at all. It has been strongly urged in 
argument here that they do not, because, if true, they only show- 
ed that the defendants had done what they had a perfect right 
to do, namely, to follow their own trade ; and that the sea being a 
res pullica, no one could lay claim to an exclusive right to or 
property in any portion of it. As regards this latter branch of 
the contention, however, it is scarcely necessary for us to do 
more than observe that, whatever the plaintiffs may have claimed 
injthe previous suit, they have not in the present one claimed 
any exclusive right to or property in the sea itself ; and that 
hence whether such right or property can, under any circum- 
stances, be claimed or not, is a question upon which we are not 
called upon to express any opinion. The plaintiffs distinctly dis- 
claim here any exclusive right through their counsel Mr. Leith. 
He says : “We only complain here of the too great proximity of 

the defendants’ nets We complain of the new stakes, 120 "feet 

to the south of ours, placed in March 1872,. and not of those to 
the north, which are 600 feet distant from ours. We claim no 
exclusive right. ^ We only claim to enjoy the right which is common 
to all the public” ' The only question, therefore, which remains 
for iis - fo' decide is whether, taking all the facts as stated in the 
any cause of action, or whether, as urged 
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on behalf of to defendants, toy only sta tot what is com- 

plained of is what to defendants me entitled .0 do, and that, 

£» Lefore, though this may be a cose of damage, it is not one in 
JL. which any injury or legal wrong lias been caused. 

Sheavucha A fter alleging in paragraph 2 of their plaint a custom m - 
AND othebs. ^ ^ wHok ae defendants, as they allege, have hitherto ^ 

planted their stakes at a distance of 600 feet from their own, 

.a the plaintiffs in paragraph 3 state that “in the month of Mar h 

last” the defendants “wrongfully and malimushj, ana .vii 
intent to damnify the plaintiffs,” erected the fishing stakes and 
nets complained of at a distance from their own of “ not more 
than 120 feet or thereabouts,” whereby “the defendants have wil- 
fully disturbed and caused an unreasonable and unnecessary obstruc- 
tion to the plaintiffs’ right of fishing in the said waters, and 
wrongfully and unjustifiably prevented fish from coming mto w 
power of' the plaintiffs, as they would otherwise nave none ; 
whereby the defendants also have materially interfered wuu ana 
injured the said trade of the plaintiffs, ^ and caused the plaintiffs 
considerable pecuniary loss and damage. ” 

The plaintiffs may not he able to prove all that they have thus 
alleged ; bat we ate pot prepared to Bay tot no came of actor 
whatever ie disclosed in to plamt itself. „ ar re.wpi. m • 
rpinionwillbede.lt with by to Chief Justice m to judgment 

he will presently deliver. 

The decree of the District Judge must, therefore, bo reversed, 
and the case remanded for decision on the merits. 

' WnsTKorr, CJ. At the other side of India several cases 
relating to private fisheries, most frequently described as Jalkars 
»us), appear in the reports.^ Excepting, however, fh» m- 
formation derivable from to previous litigation between to 
inhabitants of to villages of Malavm and Mimon, - who .nice 
agsin encounter each other in to present suit t, are is an uto- 
lute dearth of authority m our Indian law boohs with respeetto 

/ : fisheries in the open sea. 

® 1 Calc. S. D. A. Eep 221; 2 Id. 334 ; 12 *ng. I, B. 

Ill ; J 7 U. 405;’ 11 Id. liaryirt.p 
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The Boman Law may be gathered from the following passages : — 
Ulpian. — “ Et quidem mare commune omnium est, et litora, sicuti 
aer : et est ssspissume resoriptum non posse quern piseari prohibere 
* * * * * * In laeu tamen qui mei dominii est, utique 
piseari aliquem prohibere possum.” © Oelsus.-—' “Litora in quae 
populus Bomanus imperium habet, populi Eomani esse arbitror. 
Maris communem usum omnibus horainibus ut aeris : jactasque in 
id pilas, ejus esse qui jecerit: seel id eoncedendum non esse, is 
deterior litoris marisve usus eo modo futurus sit. ”< s > With 
reference to what Oelsus has here said as to the ‘litora,’ the Com- 
mentator, probably Gothofredus, observes : — “ Ideoque gentes in 
ilia litora descendentes populus Bomanus prohibere potest : suos 
dves non potest.” On the same portion of the passage Mr. San- 
dars aptly remarks that “ if we are to bring this opinion of Oelsus 
into harmony with the opinions of other jurists, we must under- 
stand ‘populi Bomani esse ’ to mean ‘ are subject to the guardian- 
ship of the Boman people’.” In the Institutes © it is said : — 
“ Qusedam enim natuxali jure communia sunt omnium, qmedam 
publica, quasdam universitatis, qutedam nullius, pleraque singulo- 
rum, quae ex variis causis cuique adquiruntur, sicut ex subjeetis 
apparebit. 1, Et quidem naturali jure communia sunt omnium 
hsee : aer, aqua profluens, et mare et per litora maris. Nemo igitur 
ad litus maris acoedere prohibetur ;© dum tamen a villis et 
monumentis et sedifiens abstineat, quia non sunt juris gentium 
sicut est mare. 2, Elumina autem omnia et portus publico, sunt. 
Ideoque jus piscandi omnibus commune est in portu fluminibusque. 
3, Est autem litus maris quatenus hybernus ductus maximus excur- 
rit. 4, Biparum quoque usus publiem est jure gentium, sicut ipsius 
fluminis. Itaque navem ad eas adplicare, runes arboribus ibi 
natis religare, onus aliquod in his reponere, cuilihet liberum est, 
sicut per ipsum Airmen navigare. Sed proprietas earnm illorum 
est quorum prsediis hserent. Qua de causa arbores quoque in 
iigdem natse eorundem sunt. 5, Litorum quoque usus publiem 
est, et juris gentium, sicut et ipsius maris. Et ob id euilibet libe- 
rum est casam ibi ponere, in quam se recipiat : sicut retia siccare, 
et ex mari dedueere. Proprietas autem eorum potest intelligi 
CD Dig, Lib. . XLVII, Tit . X. 1. J3 ; (3) Dig. L. XLIIL, Tit. VIII., 1. 3, 

E-"v: tv: wv,.:v « . 


Baeak . 
Mayacha 

V* 

JS r iGtr . 

Shiuyucita 

JtiSCD OTHEBS. 


•; v a 

I ? ,j;w ' 



. se d ejusdem Juris esse, cujus et mare, ^ 
terra vel arena. 6, University sunt, non smgu o- 
in dvitatibus sunt, theatra, stadia, et si quco alia 

eivitatum.” 

^ 3 quoted by Grotius (1) from the 
- r deeply imbued the Boman mind was 
of the civilians contained in the abovo extracts, 


nullius esse 
jaeet mam, 
rum, veluti quae 
sunt communia 

Amongst several passages 
classic poets to show liow < 
with the doctrine cl 11- - 
is the following from Ovid, Met. 6 

“ Quid prokibetis aquis P Hsus communis aquarum est . 

Nee solem proprium Nature, nee aera fecit, 

Nec tenues undas. In publica munere veni.” 

Grotius addressed his ‘ Mare Liberum ’ ‘ oi prindpes_ popu- 
losque liberos orbis Ohristiani ’ against the Borlngut ^ claim to a 
monopoly of the Indian Seas, and denied that alleged primary 
discovery, the grant of the Pope (Alexander YL), or any other 
pretence could confer upon the Portuguese a good title against 
that of the world at large, resting upon the Law of Mature and ol 
Nations and the Civil' Law, to a common enjoyment of the high 
seas for purposes of navigation and fishing.® lie denied that, 
generally speaking,® the sea or its subjacent soil could L the 
subject of property or dominion. He also noticed tho distinction 
taken in the passage above quoted from the Institutes between 
what is co mm on and what is public— a distinction repudiated by 
jjoodt» and by the Commentator in the London translation of 
Grotius’ De Jure Belli et Paois, published AD. 1738, Bk. II, Ch. 
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is open to the public of British India; hence it is not essential to 
consider either the claims of the human race at large or of- all” 
animated beings. 

A considerable extent 0> was claimed by Selden in Ms Mare 
Clausum (which controverted certain of the doctrines of Grotius) 
for the British Seas (or as they are usually called the Four Seas}/ 2 ) 
and an imperious dominion over them, on behalf of the King 
of Great Britain and Ireland. His arguments have been im- 
pugned by Bynkershoek and other foreign jurists, and have re- 
ceived only a qualified support from Sir Philip Meadows in his 
observations concerning the Dominion and Sovereignty of the 
Spas published in 1689/ 8 ) Selden’s contention was that the seas 
which washed the shores of Great Britain and Ireland were 
subject to the sovereignty of that kingdom even so far as the 
Norwegian coast. This pretension Mr. Beddie^> and Sir B. Phil- 
limore^) pronounce to be extravagant, and since Selden’s time 
it does not appear to have been insisted upon. Grotius, while deny- 
ing the right of any nation to monopolize a sea, admitted that, over 
parts of a sea adjacent to a State, it might acquire a certain 
“imperium,” which acquisition, he said, might be effected like that 
of other “ imperia ” as he had previously stated/* ration© personamm 
et ratione temtorii.” lie proceeded— a Batione personamm ut si 
olassis, qui maritimus est exercitus, aliquo in loco maris se habeat: 
ratione territorii quatenus ex terra cogi possunt, qui in proximo, 
maris parte versantur, nec minus, quam si in ipsa terra reperi- 
rentur. J?(0) This territorial “ impeiium ” or jurisdiction was by 
Bynkershoek* 7 ) asserted to terminate “ ubi finitux armonun, vis 55 or 
6( quousque tormenta exploduntur.” Some authors (not many) have 
assigned to it a wider scope ; but the great majority of writers on 
International Law, from his time down to the present day, adopt- 
ing Ms view, have maintained that the territorial jurisdiction 
extends over the sea adjacent to the land so far as a cannon shot 
fired from low-water mark would reach— a distance which most of 

CD Mare Clausum, Bk. II., eh. I., p. CD 1 International Law, eh. VI., 
■':l8l ,el 'of.-Enghtraxis.-hj J.;H. ; pp. 218, 220, et seq. (2nd Ed.)' 
London, IMA ( 5 ) y[arit. lat. Law, Vol. I.,p. 215. 

\&l As. ,t6 the Eoiir/Seas, mie ,Har- ; , (6) Do Jure Belli et Pack, Lib. 

ygrm e 9 s- 'Note: to Co* Lit. l07a,\ 107b. . ^ XL, e. 3., s. IS., pi. 2. 

'■ :■■ ■ f } r§f e ^ to Co. Lit. 261a, , (?) Be Bom. Mar., ck XL, 

mxd'Thmms Co. Lit,, Vol. I, pp..,46, (Ed. of 1767). ' ' Lb 

47, m Mtdku bVb- J 
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(i) 1 Kent Com. pp. 31, 32, Ed. of 
I860; Wheaton Int. Law 320, et seq., 
of Lawrence’s Ed. of|1864 ; V atte , lis. 
1 ., Oil. XXIIL, pi. 2»9; Bonttls., p. 
319, Paris-Ecl of 1865; 1 ileddie 
Mar. Int. L. 16 1 Ortolan Diplomatae 
tie la Mer. ' Lw. 11, oh. VH1., p. 158 
nf the Paris Ed. of 1861; Mannmg, 

1st Ed., T tt d 

Int. L.» page 235, pi. OXCf ill., »ud 
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then, concur in fixing at three geographical miles (». a marine 
_EE— t” e <» ' What the nature of the authority over that mant.mo 
M«"L tetey ri. and whether such territory can be regarded as the pro- 

C. of the Stofce to whioh it is adjacent, axe questions upon which 

Kiev perty oi the btete to m > ' j t he recent edition hy Mr. 

Sheavuchi internationalists are not iinanmioxi&. . . . f 

AlfD oihees. Amos of the treatise of Mr. Manning, p. U9» the subject is treat- 

ed thus— “For some limited purposes a special right of jmmhc- . 
■ ti0J1 and even (for a few definite purposes) of dominion, is conceded 

to a State in respect of the part of the ocean immediately adjoining 
its own coast line. The purposes for which this junsu f ; mu and 
dominion have been recognised are-1, The regv.Mm of 
2 the prevention of frauds on customs laws; 3, the exaction of 
LL and iight-house dues ; and 4, the pretention o to ton- 
tory from violation in time of war between other States. lh 
distance from the coast line to which this qualified privilege 
extends has been variously measnred-tho most prevalent dis unco 
being that of acannon shot or of a marine league from the mm., 
Yattel W admits that “the various uses of the sea near the coast 
render it very susceptible of property. It furnishes 
&c &c. Now in all these respects its use is not mexnamti he , 
wherefore the nation, to whom the coasts belong, may appropriate 
to themselves, and convert to their own profit, an advantage 
which nature has so placed within their reach as to enable them 
conveniently to take possession of it, in the same manner as they 
possessed themselves of the dominion of the land they inhabit 
Hautefeuille« treats the sovereignty of the riparian state ova til s 
maritime territory to be as complete as over the land, and that it is 
necessary for the welfare of its subjects that the fisheries should be 
protected and regulated; and contends that the ships of other 
nations <mj be excluded from this littoral sea. Ortolan demos 
that the riparian state has any right of property in that sea, or, at 
least, any such right of property as would imply authority to prombit 

— ” Ed., and many otters. — See 7 Be a 

bay H. C. Hop, Or. Ca. 104. 

(s) See Beg. v. Knga, L. It- 2 Ex. 
D. 63 f Reporters Note). 

(a) Bk. I„ ch. X£in.,pl. 237. 

(i) Des Droits, ,&c. t das nafioiia 
neutres, PP- 8 % 287,- et say. W. » 
Hist, de Droit Manfc, 197. , . 
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tlie ships of other States from navigating it.^ He admits, Low* 1876 
ever, that one of the m a in , objects of the met' territoricile is <s pour ' 
proteger la peehe ootiere qui, a moins de conventions spSeiales, doit Mayacha 
etre reservee aits seals nationaux.”( 2 ) The right of free navigation 
appears to have been recognized by English Courts- — Gan a y. The Sheavuoha 
Free Fishers of WhitetabhJ® The Twee Gebroeders i/ 4 > The Saxonia .W ATO 0IHEBS ' 
There would not, however, seem to be any impossibility in the exist- 
ence of a right of property in such a sea being vested in the riparian 
state subject to a right of free navigation by the ships of other 
states for commercial purposes. Mr. Wheaton/ 6 ) speaking of this 
belt of littoral sea “ within the distance of a marine league, or as far 
as a cannon shot will reach from the shore,” says “ The physical 
power of exercising an exclusive property and jurisdiction, and of 
excluding the action of other nations within these limi ts, exists to 
a certain degree ; but the moral power may, perhaps, seem to 
extend no further than to exclude the action of other nations to 
the iiijiiiy of the State by which this right is claimed. It is upon 
this ground that is founded the acknowledged immunity of a 
neutral State from the exercise of acts of hostility by one belli- 
gerent power against another, within those limits. This claim 
has, however, been sometimes extended to exclude other nations 
from the innocent use of the waters washing the shores of a parti- 
cular State in peace and in war ; as, for example, for the purpose 
of participating in the fishery, which is generally appropriated to 
the subjects of the State within that distance of the coasts. This 
exclusive claim is sanctioned both by usage and convention, and 
must be considered as forming a part of the positive law of 
nations.” In a treaty between Great Britian and the United 
States, with respect to the fishery off Newfoundland , m and in a 
treaty between France and Great Britain/ 8 ) the exclusive right of 
the contracting riparian states to fish within the territorial zone t 
of three miles from their respective shores, has been recognized. 

Masse, in his Droit Commercial en rapport ayee le Droit des 

Gens, admits the existence of a property in that zone burdened .■■■ ; 

W X)ipl. tie la Mer. Volt I., Liv. 2 , (61 T , T o' 

e. 8, pp. 150, 159 (Ed. of 1884). 1R ir : L, Law < by Lawrence, 

<*> u. P.100. ( 7 ; p P , , ; r , r 

t» II H. of Lb. 192. d eS ' * ** ' L 

3, a Eol). 38<1 (8) 1 Orfc, Dipl, do la Mer.,Liy II 

W IS Moore P, 0. 262, <*. TUI, p. 160, note (Ed, of im)l 
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upon different principles, viz., that their own subjects snail not 
be disturbed in their fishing, and particularly in their, coasting 
trade and communications between place and place during war, 
&c. To much the same effect are the observations of Bynkershoek 
in the 4th chapter of his treatise Be Dominio Maris. The territorial 
maritime belt has been adopted by Lord Stowell in The Twee 
Gebroeders,® a prize case, and by Wood, V.C., in General Iron Screw 
Co. v. Schumanns.® In The Leda ,<*> and The Annapolis,® Dr. 
L ushing ton recognized the right of Parliament to legislate for that 
territory/ 6 ) Por instances in which that right has been exercised, 
I may refer to 59 Geo. III., c. 38, s. 2, affi r ming the right of British 
subjects to fish and dry fish within 'three miles of the coast of 
British America; to Acts relating to the customs 3 and 4 
W. IV., c. 53, s. 2 ; 16 and 17 Vic., e. 101, s. 212 ; and the Foreign 
Enlistment Act, 33 and 34 Vie., c. 90, ss. 2, 14 ; and The Merchant 
Shipping Act, 17 and 18 Vic., c. 104, s. 527. Speaking of the three- 
mile belt, with reference to the right of fishing, Lord Wensleydale 
in Gamnel v. The Commissioners of Woods and Forests® said that 
it, “ by the acknowledged law of nations, belongs to the coast of 
the country— that which is under the dominion by being within 
cannon range and so capable of being kept in perpetual possession.” 
In Bokt v. The Queen® the right of a colony to legislate for its 
marine territory to that extent was admitted. 

British authorties have laid it down 1 that the British seas, to 
their geographical extent, whatsoever it may be, both as regards 
the land or soil beneath them, and the water, are vested in the 
; /Sovereign. It has been said that * the sea is the King’s proper 

CD 3 Hag. Aim. Bep. 289, 290. < 6 > Lush. Aim. Eep. 295., 306. 

(D 3 C. Bob. 162. (°) See also the opinions of the Law 

(8) j; and JEL 180, Officers mentioned. iu Mg. v. Elmstme, 

■ ■ ■ :: 7,:i3oia. H. 

: W) Sw. Adm. Bep. 40. (?) 3 Ma<.% 465. 

(8) L..B. 1 P. C. 198. 
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inheritance,’© and lie is lord ‘of the Great Waste,’© tarn aquae 1876 

quam soli. This includes not only the open sea, hut all creeks, " 

aims of the sea, havens, ports, and tide rivers so far as the reach Mayacha 
of the tide, around the coast of the United Kingdom. Lord Chief N <* 


Justice Hale, in his treatise© De Jure Maris, divides the King’s Sheavucha 
right into two branches, viz. :-l, “His right of jurisdiction AND ° TBEM ' 


nglit into two branches, via.: — 1, 44 Iiis right of jurisdiction 
•Which he ordinarily exercisethby his admiral, 35 and, 2, 44 His right 
°f propriety or ownership,” and deals with the latter thus : — 44 The 
Emg ? s right of propriety or ownership in the sea and soil thereof 
is evidenced principally in these things that follow. 1st— The 
right of fishing in this sea and the creeks and arms thereof is 
originally lodged in the Crown, as the right of depasturing is 
originally lodged in the owner of the waste, whereof he is lord, or 
as the right # of fishing belongs to him that is the owner of a pri- 
vate or inland river” Although theoretically this may be so, 
what follows shows that the British Law was as little forgetful of 
the interests of the public as the Homan Law. Lord Chief Justice 
Hale, after making references in support of what he had said, 
proceeds thus:— 4 4 But though the king is the owner of this 
Great Waste, and, as a consequent of his propriety, hath the 
primal y right of fishing in the sea and the creeks and arms thereof » 
yet the common people of England have regularly a liberty of 
fishing in the sea or creeks or arms thereof, as a public common of 
piscary, and may not without injury to their right be restrained 
of it, unless in such places or creeks or navigable rivers where 
either the king or some particular subject hath gained a propriety 
exclusive of that common liberty 

Speaking of this right of the public to fish in the sea and 
its arms, Schultes kd says : — 44 As a public right belonging to the 
people, it pnmu fade vests in the Crown, but such legal invest- 
ment does not diminish the right or counteract its exertion.” 


C 1 ) The case of the Royal Fishery 
of the Barm, Sir John Davis, Eep. 56. 

' ^ Bale's De Jure Maris, 

ch. IV, Hargrave’s Law Tracts, pp. 
10 and 1 1 ; HalFs Sea Shore (Ed. of 
1875), pp. 2, 3, and App. ppl YIL 
VIII. 


(3) Sir M. Hale’s authorship of this 
, work has been disputed by Serjeant 


Merewether in his speech in Att, Gen . 
v. The City of London (Hall’s Sea 
Shore, App. p. LXXV), See J erwood’s 
Dissertation, pp. 32, 45 ; Phear, p. 47, 
note (in) ; Hall’s Sea Shore, p, 5, note 
(g), Ed. of 1875. 

(4) Be Jure Maris, eh, IV, Har- 
grave’s Law Tracts, pp. 10, 11 ; Hall’s 
Sea Shore, App. pp. VII, VIDL 
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grant, 1 ”W although, in fact none such may have been made). 
Lord Chief Justice Hale continues “The king may grant .fish- 
ing ■wi thin a creek of the sea, or in some known precinct that 
hath known hounds though within the main se«. (4) . He may. also 
grant that very interest itself, viz., a navigable river, that is an 
arm of the sea, the water and soil thereof. He may also grant, a 
manor cum More marts eidem adjacente ; and the shore itself will 
pass, though in gross and not parcel of the manor.— He may also 
grant a manor or land contiguous to the sea, und cum mciritnuis %u~ 
cremmtis, and that will pass that>s alhmonis whereof before..” (i, > 
As to fishing he observes:— “A subject may, by prescription, 
have the interest of fishing in an arm of the sea, in a creek or 
port of the sea, or in a certain precinct or extent lying within the 
sea: and these not only free fishing but several fishing ” (6 > The 
burden of proof lies on the subject asserting that rights 

It should here be observed that, although Lord Chief Justice 
Hale used the expression “ may grant,” he must be understood ns 
meaning that the King might, previously to Magna Charta (temp. 
Henry II), have granted a several fishery in a part or branch of 
the sea, or in tidal navigable rivers. Since Magna Charta he 
cannot in England or Ireland by grant thus abridge the public 
right. In Blundell v. Caterall , (s > Bayley, J., said Many of the 
King’s rights are, to a certain extent, for the benefit of his sub- 
jects, and that is the case as to the sea, in which all his subjects 

(1) De Jure Maris, Hargrave L. T. (■*) See 4 B. & C. 485, 6 C. B. 881, 
17 ; Hall’s Sea Shore, App. XIV. and Hall’s Sea Shore 89, Slid M. ; 

( 2 ) Mr. Hall (Sea Shore, 2 nd Ed., pp. Carter v ’ Mmeott, 4 Burr. 1.1 

16 to 40) argues against the acquisition (s) He Jure Maris, Hargrave B. i. 
of title by prescription to the sea-shore 17,18,39; Hall’s Sea Shore, App. 
or bottom of the sea. That it may be XIV, XV, XVII, 
so gained is, however, established ( 0 ) p e j uro jf ar j S) Hargrave L. T. 
law.—' Vide Benest v. Bipon, 1 Knapp jg -Hall’s Sea Shore, App. XV, 2nd 
P. C. 0. 60; He Jure Maris, ch. V, 

Hargrave L T , X-V^ ■ HalTsBoa ’ Walters ease. 1 Mod 
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have the right of navigation, and of fishing, and it is so in high- 1876 

ways, along which all his subjects have the right of passage, and 

the lung can make no modern grants in derogation of those Mayacha 
rights.” And in Dickens v. Shaw,M the same learned Judge, nIgu 
speaking of the sea-shore between high and low-water-mark Sheavucha 
said “ The right of the Crown is not, in general, for any benefi- ^ ° Wm ' 
oial^ interest to itself, hut for securing to the public certain 
privileges in the spot between ‘high and lo w-water-mark.” And 
Willes, J., in giving to the House of Lords in Maloolmson v. 

O’Dea© the unanimous opinion of the Judges, said:— “The soil of 
navigable rivers like the Shannon, so far as the tide flows and 
reflows, is primd facie in the Crown, and the right of fishery prirnd 
facie in the public. But for Magna Charta, the Crown could by its 
prerogative gselude the public from such prinid facie right, and 
grant the exclusive right of fishery to a private individual, either 
together with or distinct from the soil. And the Great Charter 
left untouched all fisheries which were made several, to the 
exclusion of the public, by act of the Crown not later than the 
reign of Henry II.” 

Such “ a certain precinct,” in which a subject may acquire a right 
of property or of fishing or of both, Lord Chief Justice Hale 
describes as “ a districts mark, a place in the sea between such 
points ora particular part contiguous to the shore, or of a port 
or creek or arm of the sea.” ® “These may be possessed by a 
subject, and prescribed in point of interest both of the water 
and the soil itself covered with the water within such a precinct » 
for tnese are manoriable, and may be entirely possessed by a sub- 
ject.’- < J; > Such portions of the sea as may thus become private ' 
property, or in which there may be a private right of fishery, 
generally no doubt, are situated inter fauces term, but it is not 
to be inferred from the observations of Lord Chief Justice Hale 
that this must necessarily be so. 

,, ( 'l Hafl’s Sea Shore, App., p. LX IV Hamilton, 1 Macqueen (H. L.) 46, 

quoted infra. 

n f 10 /£ 0 ’ of ^ ds - See aIso (3) Be Jure Maris, eh. VI, Har- 

Dulce of Devonshire v. Hodnett, 1 Hud. grave L. T., p. 31, and see p. 36 ; 
and Br. Sf, and the remarks of Lord Hall’s Sea Shore, App., pp! 

; St. Leonards m the Lord Advocate v. XXIX, XXX, and see p. XXXV - . . 
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1876 Whether the locality, the proper mode of fishing in which is 

— n ow in dispute between the villagers of Malavni and Manori, is 

Mayacha such a districtus mans as might be the site of a private fishery, 
nIgc was a question entertained by Mr. 0. Erskine as Zillah -J udge of 
Sheavccha Thana in the former civil suit between these villagers, and he 
m> othebs. geeiQe( j ^ -jjg opinion in the negative/ 1 ) This suit is so 
diff erently framed from the suit before him that, as will presently 
be seen, it is unnecessary for us to give any opinion upon that 
question. 

Erie, C. J., in the WMtdaUe Fishers v. Gann® said “The soil 
of the sea-shore to the extent of three miles from the beach is vested 
in the Crown.” Lord Chelmsford said that it was so vested sub- 
ject to the right of navigation/ 3 ) The Stat. 21 and 22 Vie., c. 109, 
passed in 1858 and founded upon an award of Sir John Patteson 
upon questions between the Crown and the Prince of Wales as to 
the right to mines and minerals “ between high and low-water- 
marks wi thin the County of Cornwall, and under the estuaries and 
tidal rivers within the same county, and under the open sea below 
low-water-mark, adjacent to, but not in or part of the same county,” 
is deserving of consideration. Sir John Patteson decided, as ap- 
pears from the preamble of the Statute, “first, that the right to all 
mines and minerals lying under the sea-shore between high and low- 
water-marks within the said County of Cornwall, and under the 
estuaries and tidal rivers and other places even below low-water- 
mark, being in and part of the said county, is vested in His 
Eoyal Highness as part of the soil and territorial possessions of 
the Duchy of Cornwall,” and, “ secondly,” which is to be especially- 
noted, “that the right to all minerals lying below low-water-mark 
under the open sea, adjacent to, but not being pari of the County 
of Cornwall, is vested in Her Majesty the Queen in right of her 
Crown, although such minerals may or might be won by workings 
commenced above low-water-mark and extended below it. ” The 
second section of the statute accordingly enacted and declared 
that “ all mines and minerals lying below low-water-mark under 
the open sea, adjacent to, but not being part of the County of: 

(1) 9 Harrington S. D. A., Bep. p. (2) 1.1 C. B. N. S. 38/, 413 ; S, C. 13 
281. C.B. N. S3. 853, 

(8) 11 Ho. of Lds. 192, 217 , 2 18. 
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Cornwall, are, as between the Queen’s Majesty in right of her igfe 
Crown on the one hand, and EL R. EL Albert Edward, Prince of bIban * 
Wales and Duke of Cornwall, in right of his Duchy of Cornwall Mayacha 
on the other hand, vested in Her Majesty the Queen in right of ^J GU 

her Crown as part of the soil and territorial possessions of the Shbavejcha 
C rown ” ■ othebs. 

Whether the Sovereign is entitled to dominion over or owner- 
ship in the seas surrounding British India and their subjacent 
soil, to any extent beyond the territorial jurisdiction of three 
geographical miles from low-water-mark, is a question which 
... we need not consider. The tort, of which the present plaintiffs 
complain, is, in the plaint, alleged to have been perpetrated at a 
distance of more than two and less than three miles from the 
shore, and is, therefore, within the territorial limit of jurisdiction 
assigned to States by internationalists. Howsoever great or small 
may be the value of the analogy, it may, perhaps, be well to 
observe that as in Great Britain the Sovereign, as Lord of the 
Waste, is said to be Lord also of the British territorial waters 
and the soil beneath them, so in India we find that, as a general 
rule, its waste lands are vested in the Ruling Power. The prin- 
cipal authorities for that proposition have been quoted or men- 
tioned in the* Kanara Land Cased 1 * In Bombay Regulations I 
of 1808, Section 59, and XVII of 1827, Section 7, the prima 
facie title of Government to deal with waste and uncultivated 
lands is recognized. A more ambitious assertion of the proprie- 
tary right of the State in lands is to be found in the preamble of 
Bombay Regulation III of 1814, if it be read in the sense which 
primarily it would seem to bear. That preamble alleges that 
a the Ruling Power of the provinces now subject to the Govern- 
ment of Bombay has, in conformity to the ancient usages of the 
country, reserved to itself, and has exercised the actual proprie- 
tary right of lands of evefy descvipiion^ and that, consistently 
with that principle, all alienations of land, except by the consent 
and authority of the Ruling Power, are violations of that right”— 
a statement directly at variance with a despatch of the Court of 

(i) VyahmtaBapuji v. The Govern- d. Hircibai v. The Hast India Company, 
went of Bombay, 12 Bom, H. 0. Bep., Berry’s Or, Co, 480, and 1 Mad. fL 0. 

App, at pp. 57, 58, 59, 60 ; and see Doe : Eep. 12, 407 . 
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18 ,« Directors of lie M I* 0-W writteI *» l «? ° 

— SoTerumeut of Bombay,™ where, speaimg of . (holt r. . 

Babah ’ n o r!llTt )Ose of giving' greater validity to the 

Mavacba. tion prepared for the purpose eg f . A . « rni a 

- ,G 0 f guxveys yet to be undertaken, the Directors said I ho 

Nagtj result ot surv y y . ore-oared by Captain 

Shbavocha preamble, as it originally stood in th , 1 P 

mote correct than to p MM nb. » dW 
to option of Mr. m«hor of W w ^ 

w m to M, - «** to * 

produce of to tad.” That preamble, » *J«» / “ * 

also negatived by tbe authorities collected m q 

S: ZZnJcf But, T it to he ™gar« a 

nortion of the enacting part of the Regulation HI of lbi4 x 

should he restrained in construction m the same ma ™ 6 ^ d 
. , „ mt)le recital, couched in the same words, m Madias 

T fv IxSl of 1802 was controlled by the Privy Council m 
Regulation ± TMamani (3 * where it was decided 

The Collect^" of Tnchmopohj v. Lekkamani, 

7 V et of that Regulation was only the protection ot 
that the o jec^ iny&M M ^ ra j grfm ts, and to provide for the 
the revenue ro^ of t]ie titleg of persons claiming to 

mode o . LF 1 | , • from t p 0 p ayme nt of revenue, and that 

hold t eir ^an s ^ con f er upon Government any title which 
it was not in en^e ^ Eegulatio n III of 1814 was pre- 

did no^ ien^ an( j WO uld necessarily receive the same 

c ^ e J ,7 guc]i a recital, taken in its full apparent breadth, 

cons rue ion. ^ &g it ig historically. The preamble is no 

;v ; ■ : ^ " tnieiit and “ a mere recital in an Act of Iailia* 

part or e f^erefore, in Acts of the local legislatures) “either 
„ ^ < - g Q0 ^. conclusive, and we axe at liberty to considei 

0 ac 01 ^ ^ to (]_ig eren t f rom the statement in the 

e , . ' ip^g more moderate proposition (that the proprietary 

. , , , land is prinia facie vested in Government), ehfiaipi • } 

Kght -0 Mb, •• ( 5 ) Per Lord Campbell, C.J., in Jjfo: 

; : ' m Rev. Sel„ Vol. IV, p. 646. EauqUon, 1 El. and EL «>"'• l:, ' r 

: ' ( 2 > 12 Bom.H.C.Rep.,App.,pp. another recital inconsistent- with lad 

, Ta ace the first sentence in the preamble 

3 t p ,y Am 282,304,308- to Bom. Act VI oi4.86a(llielaluWan 

U)L.Iv.llhl.f a .,u- ; aj.H.U‘(>nif):ti , c 11 ‘.vitii ‘di. i-vii 

(4) See 12 B m. h. 0, Bop., A-PP' ^ 01 , or t m, OVI of fbe G .av h* sV '- 
75 to 77 . ' Bombay Govt, Ilecord^ p* &<tq* 



or implied.. in JDomDay i^eguianons jl ojl iow 5 pouwwu 
XVII of 1827, Section 7, is reasonable and founded upon truth. 

In Qureeb Hossein Chowdry v. Lamb ,9) the Calcutta Sadr 
Divani Adalut in 1859 substantially held that the bed of a navi- 
gable river, where the tide flows and ebbs, must be pritnd facie 
regarded as vested in the State, and the fishery in it as open to 
the public, and refused to recognize either of the riparian pro- 
prietors as lords of the soil of the river, or as entitled to any 
exclusive or special right of fishing in it. The Court said that it 
appeared, “ from the pleadings, that the julkurs sued for, extend 
over a large area in the bed of a navigable river, the Megna— that 
is, a river in which the tide ebbs and flows ; and by our Regu- 
lation Laws— Regulation XI- of 1825 (Bengal), which is decla- 
ratory of the common law of this country— as well as by the 
common law of England, the bed of a navigable river is not the 
property of any individual, and consequently the right of fisheiy 
in such rivers is not private property, but that right is a right 
common to every person ; and if any individual claims an exclusive 
right in navigable waters, he must show that it has been acquired 
by grant or prescription, which is evidence of a grant, and until 
that be shown, the presumption is strong against his claim, ” (2) 
and, again, after terming the Government “a trustee for the 


, ■>', ,!r* • - 
I'/v.N 



”(i> That decision is conformable to hngiim um 9 ana 
I think, sound as Indian Law ; but ■whether it derived quite so m . h 
from Bengal Regulation XI of 1825, as the Sack Adalut 
seemed to think, is not very certain. That Regulation relates 

or dereliction of a river or the 
clause of its 4th section 
usage in such localities as it might be 
'■ s 3rd section and 4th section 
who should he regarded as the 
increment should be liable 
The 3rd clause of 
formation of islands in large navi 

*' ifU 

being the property of a private individual, 
r in the case of the soil under the 
that the legislature did not sup- 
__ b was to any important extent 
should also he inclined to infer from 
•■’ L the 5th section to which I shall 
of the bed of a navigable river being 
the exception and not the rule, ihe 
Tt. is clear, however, from the same 
island in such 


1876 nature, 

.■■■ BajbaH 

Mayacha support 

Nagu # . 

Shrayucha lands gained by alluYion 
andoihees. gea ^ (2) Its 2 nc i section and the 5th 

recognized immemorial 
found to prevail. In other cases, its 
(clauses 1, 3, and 4) pointed out \- 
holder of lands so gained, and that the 
to Government land assessment in his hands, 
that section, which treats of the i~- — — ., . r , 

gable rivers and in the sea, expressly contemplates the possibly 

of the bed of such a river 
but is silent as to such a possibility 
sea, and leads to the inference C 
pose that the soil beneath the sea 
vested in private persons. 1 1. — - 
that clause, taken together with 
presently refer, that the case c- ~ 
the property of a subject was the 
inference is not very strong. It : 

clause that, except where the channel between an , 

a river or the sea and the land of the adjacent riparian proprietor is 
“ fordable, the island is State property. The inference, though 
not conclusive, from the 4th clause of the same section, appears 
to be that the beds of non-navigable rivers are generally private 
property. The 5th section declares that nothing in this Regulation 
shall be construed to justify encroachments by individuals on 
the beds or channels of navigable rivers, or to prevent the officers 

, ts tv a 1Rf.ri -n 1866. g5 ; 5 Id. 65 ; 6 Id. 40, 76, 249; 7 Id. 

tn Calc. S. D. A. Kep., p. I3W> £ s , 67, 203, 231; 8 Id. 164, 287, 427 ; 9 

(2) Upon that subject see Beng. Jd _ 379 J0 lcL 67 . n Jd . n 6; j.2 Id. 

Bee. II of 1819 (s. 3 cl. 2), Acts IX 2 m 273 18 j d . 64 ; 19 Id. 127, 

of 1847, XXXI of 1868 and Id. 117, 276, 427; 21 Id. 115, 

XIX of 1873, ss. 77, 104, 257. See m 2 2 m 3S8> m . 03 Id. 38, 443 ; 

also the Maya, VoL IV, PP- 136, M I(L m . 25 Id . r29} 242, 390; 

liS.astoriTers^ndl Calc.b.lJ. A. Calc . yy. E.(1864) 04, 302,301; Calc. 

Bep., 221, 319; 2 Id. 269 ; a Id. 316; ^ Ll JJ. 32 ; 3 Agra, 1. 

isu°i Sng.V. m As to the me «ung '«* 

if xa, i 3 » ** . u *r,j 268 : see 6 Bene. Jb. B. 843 ; Calc. W . B* 

BerSt B.EB'. 363 ; 1 Calc. W. J , (1864) 302 ; | Gala W. .*• »M27 ; 

124, 713 ;2 Id. 10, 284, 295, 324 ;4ld. 6 Id. 1& ; 7 Id. »<4 , 10 id. 27- 
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listed by Act XIX of 1844. Mr. Ersldne in Ms judgment al- 
' ready referred to (and -who certainly bad the means of obtaining 
Mavacha correct information, and would not fail to use bis opportunities), 
made some valuable observations upon it.® He said: “ It ap~ 
Sheatucha pears tha t the old taxes on fishermen (of which notice is taken 
akd others. Reg J of 180 gy were levies on all Ko ii s OTer X6 years of age, 

whether they fished or not, and whether they lived in a sea-boasd 
village or not. The principal cess was capitation, or body-tax 
(angdene). It seems to have been in no respect an optional pay- 
ment required only from those who actually wished to practise 
fishing, but a compulsory impost exacted from all full-grown men 
of the common fishing caste, in the belief apparently that if any 
adult males of that caste did not engage in sea-fisheries, they were 
rare exceptions to the general rule, and also that the number of 
persons of other castes who did engage in that trade was incon- 
siderable, and not such as to require that special rules for their 
taxation should be adopted.® There is nothing, in short, to 
show that this tax was in any way analogous to a sporting license 
(giving Eberty to catch fish where they could be caught without 
trespassing upon the property of others) . It does not seem that 
the not being a payer of this cess disabled a man of another caste 
from trading as a sea-fisher, or that a XoE who paid the cess 
might exercise his calling only within a limited space opposite to 
his own v illag e.” We have( no reason to suppose that there has 
been by gover nm ent anytMng in the nature of a grant or demise 
of the right of fishing in the sea of Yerangal, or of any other part 
:• of Salsette, to any of the parties in this cause, or any other persons, 
or that the fishery of those seas can in any respect be viewed as a 
private fishery. It is unnecessary for us to express an opinion 
whether Government could in India create such a fishery iu the 
sea. From Doe d. Seelridko v. The East India 'Company 1 ?}, it 
would appear that Her Majesty's Privy. Council were of. opinion 
that the beds of navigable tidal rivers in British India are vested 
in the State. The similar rule of law as to beds of such rivers 
Alia Great Britain and Ireland, already mentioned, was thus laid 
down by Lord St. Leonards in The Lord Advocate v. IlmniUonS 4> 

(i) 9 Harrington S. D.. A. Eep. 286. (3) 6 Moore’s I. A. 26- ■ • / ' 

Bom, Eeg.T of 1808, Sec. ■■ . tftlMacqueert'IH. 

XXXVI. ' ' 
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u With respect to the question which has been mooted as to 
the rights of the Grown to the alveus or the bed of a river, it ' 
really admits of no dispute ; beyond all doubt the soil and bed of 
a river (we are now speaking of navigable rivers only) belongs to 
the Crown.” In Bagram v. The Collector of Bullooa although ^ 
the plaintiff established his right to a private fishery in certain 
.tidal and navigable rivers, the principles laid down in Chunder 
Jalkeah v. Mamchander Mooherjee W and Doe d. Seebristho v. The 
East India Company W were adopted and approved. 

Assuming, as I think we may, that the proposition— that the 
beds of tidal rivers in British India are, like those of such rivers 
in Great Britain, primd facie to be regarded as vested in the 
Crown — is established, the transition thence to the proposition — 
that the subjacent soil of the British Indian Seas, within the 
territorial limit of three geographical miles from low-water-mark, 
is also vested in the Crown — is (if the like proposition as to the 
territorial waters of Great Britain be true) not difficult, for a navi- 
gable river, in such part of it as the tide flows and ebbs, is an arm 
of the sea. We gather from the elaborate judgments in Beg. v. 
Eastya Rdma^ that the learned J udges who gave them re- 
garded the sea and its subjacent soil, within the ordinary territo- 
rial limit at least around British India, as vested in the Sovereign, 
but held that the use of it for the purposes of navigation and 
fishing belonged communis juris to her subjects, at least so far as 
it had not been otherwise appropriated by the Sovereign; and 
West, I., in speaking of the prerogatives of the Crown in India in 
this respect, said : “ I am not aware that in any case they have been 
so used as to exclude any subject in this country from fishing in 
any part of the sea. No grant of a fishery in the present ease has 
been set up either as directly proved or as to be inferred from 
prescriptive enjoyment. The complainants and the applicants 
alike must rest on their common right of fishing in the sea ; and 
a permission in favour of one or other of the parties by the 
villagers of Yerangal, as given without title, could confer none 

(1) Calc, W. B„ for 1864, p. 248 Civ. (8) 6 Moore's I. A. 26. 

BuL (4) 8 Born. li. C. Bep. 67, 68 69, 

(2) 15 Calc. W. B 212 Civ, BuL 70, 86, 87, 88, Ci\ Ca. 
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upon either.” (1) Whether or not the sea and its subjacent soil 
be vested in the Sovereign as her property, would not seem to be 
a vital question, if there has not been by the Sovereign, as appears 
to be the fact in the present case, any appropriation or attempted 
appropriation of the sea or its soil or the right of fishing in the 


Nagtt 
Shbawcha 
and others. 


appropriation, even if the sea and its soil be vested in the Sove- 
reign, the right of fishing in the territorial waters of British India 
would be common to all hex subjects in that country ; and if the 
sea and its soil be not so vested, the right of fishing in those 
waters would still, as well according to the Roman law as the 
law of nations, be common to the inhabitants of British India. 

It was argued on behalf of the defendants that the plaintiffs 
alleged right to fish off Yerangal, if it existed at all, was im- 
moveable property not situated within the district of Thana, and, 
therefore, under Act YIII of 1859, Section 5 (9 Harr. S. D. A. 
Rep. 277) the District Court had no jurisdiction. But, neither 
the p lain t in this suit, nor the learned counsel for the plaintiffs, 
claimed any private or exclusive right of fishing off Yerangal. 
The latter rested bis clients’ case upon the fact that they were 
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• introducing ' tiie word of.” (1 ^. Blaekstone^ and others have 1876 
treated a. free fishery as identical with an exclusive right of fish- Babas~ 
ing in a public river, and , as differing from a several fishery, of Mayacha 
which Blaekstone says that the owner must, also be, or derive his Hagu 
title from, the owner of the soil. But in Makolmon y. O’Dea^ 

Willes, J., in giving the opinion of the Judges, said : — “ Some 
discussion took place during the argument as to the proper name 
of such a fishery, whether it ought not to have been called in 
the pleading (following Blaekstone) a 5 free 5 instead of a Several 5 
fishery. This is more of the confusion which the ambiguous use 
of the word 6 free 5 has occasioned from a period as early as that 
of the Year Book of 7 H, 7 P, fo. 13, down to the case of Holford 
v. Bailey where it was clearly shown that the only substan- 
tial distinction is between an exclusive right of fishery, usually 
called ‘ several, 5 sometimes 6 free/ used as in 5 free warren/ and 
a right in common with others, usually called * common of fish- 
ery 5 sometimes * free 5 (used as in free port). The fishery in this 
case is sufficiently described as a several fishery, which means an 
exclusive right to fish in a given place, either with or without the 
property in the soil. 55 Mr. Justice Phear in his treatise describes 
the various kinds of fisheries thus: — “It is a several fishery when 
one has the exclusive right, to whatever extent, of fishing in 
waters covering land which does not belong to himself ; and this 
right is not the less exclusive because other persons have also 
rights of fishing in the same waters,^* provided that the lat- 
ter rights do not conflict with the former — for instance, the 
exclusive right to take all fish, except oysters, is a several fishery’ 
although another person has a right to take the oysters. A seve- 
ral fishery is so far unlike most other easements as to he capable 
of being trespassed upon ; this quality is probably common 
to all exclusive profits a prendre The natural right of the 


. (*) In Blundell , v. Caferall, 5 B. and 
Aid. 294, Holroyd, J., usually a most 
accurate speaker, appears, per incur U 
am, to have used the phrase “ a com- 
mon of fishery ” for 44 a common fish- 
■ cry/’ L. G. J, Hale, in his treatise, used 
the phrase 44 public common of fishery/* 
The employment of the word "‘public ” 
sshows that what he meant was a com- 
mon fishery 

i /, I s ) 2 Blackstone's Com., p* 39. 


CS) 10 Ho. of Ids. 018. 

00 13 Q. B. 426. 

( 5 ) Seymour v. Lord Courtenay # ,5 
Burr. 2814. 

(6) Trespass on a several fishery 
lies even for disturbing the fish, 
though none be taken. Halford 
v. Bailey , 13 Q. B. 426. 

(?) Selwyifis N. P. Tit (Trespass), 





owner of the land to the exclusive fishing in the waters which are 
upon it, is also termed a several fishery ; and therefore 11 * where 
a several fishery is in question, in the absence of evidence as to 
its origin, it will probably, except against the public right to sea- 
fishing, be presumed to arise by virtue of ownership of the land and 
water, rather than to exist as an easement. If the original giant 
can be produced, and its terms are such as to convey an ineorpo.- 


in his treatise on waters, “a territorial fishery.’ w Mr. Justice 
Phear continues “It is a free fishery when several specified 
persons have equal rights of fishing in the same waters! 4 * It 
is a common of fishery when all the persons of a certain class, as 
all the tenants of a manor, or all the dwellers in a parish, have 
equal rights of fishing in the same waters.' And it is a common 
fishery when all the subjects of the realm have equal rights, as is 
the case in the sea and navigable rivers.” All of these fisheries 
except the last are private fisheries, and, with that exception, 
would, in England, when the owner enjoyed a free-hold interest 
in them, be real property. 

Sir Thomas Strange, in his treatise on Hindu Law/ 3 * divides 
Hindu property into moveable and immoveable, and classes the 
former with personal and the latter with real estate — terms known 
to the English Law ; noticing, however, that, differently from that 
law, both species of property are descendible amongst Hindus to 
the sa me persons. Without affirming that, in every instance, what 
is moveable by Hindu Law is personal by English Law, or that 
what is immoveable according to the former is real according to 
the latter/ 5 6 * (and admitting the very special, exception of what in 

(1) 5 B. & C. 8*6 ; D. of Somerset y. (3) Pages 110, 111, 113. i , ; 

Fogwell) Co. Lit. 122a ; Hargrave s ( 4 ) Seymour v. Lord ’Courtenay, 

note 7. Burr. 2814 

(2) B, & C. 886 ; Co. Lit. 46, Shep. (5) y ol j pp _ j 1G and 17. i 

Touch 97. 11 

(5) See 9 Bom. H. C. Bop, 89, 111; 10 Bom. H. C. Bop 281 ; L. B. I. 1ml 
App. 34 as to the moaning o£ the phrase “immoveable property ” iu ihr 

Limitation Acts. 
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England are termed chattels real), it is sufficient to say that, gene- , 

rally speaking, that coincidence is found to exist, and there does , — 7 — 

not seem to be any reason for presuming that private fisheries Mayacha 

constitute an exception. The Hindu Law boohs, so far as I can 
v n 7 . Inagu 

discover, are silent as to fisheries public or private and in that Shsavucha 

silence the general rule may be assumed to prevail with respect to ANI> 0THEES ‘ 
private fisheries. The Muhammadan Law does not make any dis- 
tinction similar to that between moveable and immoveable, per- 
sonal and real property. ^ We now revert to public fisheries. 

Real property consists of lands (which would comprise waters 
actually covering those lands )' & and hereditaments, which last 
phrase includes lands and tenements. Hereditaments are di- 
vided into corporeal and incorporeal. & It has not been and could 
not be contended that the common right of the people of British 
India to fish in its territorial waters (part of which we must 
regard the sea off Yerangal to be) is a corporeal hereditament. 

It Is suggested, however, that such a right may be regarded as an 
incorporeal hereditament, but I cannot perceive how it can be 
regarded as an hereditament of either sort. Whether we assume 
the property in that sea and its subjacent soil to be vested in the 
Sovereign, or assume this not to be so, but that the right of 
fishing in that sea, as part of the maritime territory of the country, 
is open to its inhabitants at large, a subject of Her Majesty in 
this country, although his father may have been an alien and 
never owed allegiance to the Crown of England, nor ever came 
within this country or its marine territory, would be entitled to 
this right on becoming a denizen thereof. Again, If his father 
had been one of Her Majesty’s subjects here, the son would, as a 
member of the public 'in British India, enjoy that right quite 


CD Maen. M. L., p. 1, and Prelimi- 
nary Remarks, p. LXXII, note. 

( 2 ) Co. Lit. 4 a ; 1 Stephen Corn. 169, 
4 th Ed . 3 Calc. W. R. (1864) 62. 

(3) Bracton, after dividing things 
into those which, are within and those 
which are beyond our patrimony, and 
sub-dividing the former into move- 

' ables and" immoveables, _ says * ' “ Pit . 
et alia et secunda divism reruns, 
quia, alkesunt corporate, alias incor- 


porate — corporales vero sunt quse 
tangi possunt, sicut terra, fundus, res 
immobile s vel res mobiles quse se 
movere possunt, sicut animate vel 
hujus modi, vel moveri. Incorporates 
vero sunt, sicut sunt jura,qu£e videri, 
non possunt. nee tangi, ut jus eimdi, 
agendi, aquamve ducendi. et hujus 
modi, qua? non possidentur sed quasi.” 
Lib. I, c. 12, pi. 3. Vide 2 Bl. Com. 
16, 17, 34, 417 ; 1 Stephen Com. 168, 
171. 
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independently of Ms father, and as fully in Ms father’s life-time 
' as after Ms decease. 

Lord -Chief Justice Willes and (Ms colleagues in the Court of 
Co mm on Pleas in Ward v. Cresswell ,u> allowed a general de- 
murrer to pleas in replevin alleging a prescriptive right annex- 
ed. to certain tenements to fish in the sea, saying j — a We are all 
clearly of opinion on the second objection, which equally applies 
to both pleas, that the prescription is void, because the right claim- 
ed, as annexed to certain tenements, is a general right for all 
the subjects of the kingdom. In Pell v. Towers® it was agreed 
4 that a man shall not prescribe in that which the law of common 
right gives. 5 Now * every man may fish in the sea of common 
right,’ 8 Edward IY 1 9a,S® In Warren v. Matthew W it was 
holden that i every subject of common right may fish? with lawful 
nets in a navigable river, as well as in the sea.’ So in 1 Mod. 105. 
And this is not merely the law of this country, but is also the law 
of nations And Braeton (6) says, ‘ Publica vero sunt omnia 
flumina et portus. Ideoque jus piscandi omnibus commune est in 
mari et in flumimbus.’ (7) TMs presciption, therefore, for a right 
common to all of the subjects of the realm cannot be supported. 
A man might as well prescribe that he, and all whose estate he 
has, have a right to travel on the King’s Mghway as appurtenant 
to Ms estate.” 

An inference from that case is that the right of the public to 
fish in the sea or a tidal river is not an easement, inasmuch as 
for an easement you may prescribe, whereas that case decides 
that for a right to fish in the sea, you cannot prescribe, because it 
is a right common to all of the subjects of the realm. The cir- 
cumstance that it is not an easement is more favourable to the 
theory of the Roman Law, that the sea and the right of fishing 

(1) Willes* Rep. 265, 268, Eel. of < 6 ) Lib. I, e. 12 , a, 6 . 1 ’ > 

1800, Dublin ; 16’ Yin. Ab. Tit. ( 7 ) See SeldeMs Mare Clausum, Bk 

Piscary B. II, eh. XXIV, pjx A 

(2) No y 20. Bro. Abr. Tit. F rescrip- the Eng. translation by JP. Jf ,, 

tion, pi. *71* published in 166 A The word •Tiumia- 

(3) Per Choke, J. ihu A Imist h^e be limited to navi 

i c, n r fF s wll idi are tidal The 

6 Mod. 63 ; balk. 357. word Tide includes the fresh water 

(S) G-rot. de Jur. Belli, et Pac., B. forced back by the sea water, 2 ’ 
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therein are c 'omnium a jure than to the proposition that they are 
vested in the Sovereign. The passage from Braeton, of ‘which bLb±x 


Willes, 0. J . 5 quoted only a portion relating* to ports and rivers, is Matacha. 
almost, though not quite, a transcript of what has been above 2 STa.g-u 
quoted from the Institutes, and contains (inter alia) the follow- Sheavetcha. 
ing u Natural! vero jure communia sunt omnia haec : aqua pro* 

Aliens, aer, et mare, et litora maris quasi marls aceessflria.” (i ) 

I refer to that remark of Bracton, so far as it relates to the sea 
only, and not in relation to the sea-shore. How far his doctrines 
as to the sea- snore, or as to the banks of rivers, are now law in 
England, it would be irrelevant here to inquire. (3) 

In Lloyd v. Jones ,C) which was a# action of trespass for 
having entered on the plaintiffs land and fished there in his 
waters, the defendant pleaded that he did so in exercise of a right 
conferred upon him as an inhabitant of the town of Bala under an 
immemorial custom. The Court of Common Pleas held that the 
custom set up was, in effect, a custom for the inhabitants of Bala 
to have a profit d prendre in the soil of another, and that no such 
custom could exist in point of law. (And that point was subse- 
quently similarly decided in Bland v. Lipmmbe by the Queen's 
Benehd 4 >) It had been contended for the defendant Jones that 
the claim, which he put forward, was for an incorporeal heredi- 
tament, and, therefore, that the County Court (in which the 
action had been brought) was, by Section 58 of Act 9 and 10 Yie., 
c. 95, deprived of jurisdiction to entertain the action, hut the 
Court said u 6 Hereditament ? is defined in the text books to 
signify £ all such things, whether corporeal or incorporeal, which a 
man may have to him and his heirs, by way of inheritance, and 
which, if they be not otherwise bequeathed, come to him which is 
next of blood, and not to the executors or administrators, as chat- 
tels do. 7(3 ' J It is obvious that the right claimed under the custom 
alleged is not a claim to a hereditament, and therefore, not such 
as to exclude the jurisdiction of the County Court.” The claim 
of the defendant, on behalf of himself and the other inhabitants of 
(!) Bracton, Lib. I, cap. 12 ., pi. 5. 

( 3 ) See Ball v. Herbert , 3 T. B. 253-263, per Bailer J. ; Blundell v. Cater all 

;;H'air.s Sea 'Shore 156 et $eq. 161 to 186,2d. Ed. ; ' Wool-' 
ryeli on Waters 0,164 

$) s Cl 31 81, 90. (1 Tonnes de la Ley 388 ; Co. Lit, 

(4) 24 L. J, N S. Q. B. 155, note 4. 6a 16 .. ■ ]l0yM 

Villi' 111 li \ . : ■ 1 , 1 ■ ; ;; ' ; n ' ; , ... ■ ■ ; - 'A ; ll 1 ■ ■ % 


j* I 


I 




31 


I' 1 

. : ' : : 


111 



mm mmm 


, H 6 B. and Aid. 294 &) Mr. Justice Phea r ? sf Treatise,, j). §& 

$) Bee also note/, to p. 46, and note I’d 3 Austin J ur. Ml 
w. top* 47 of Mr. Justice Blears ' % 

Treatise,; ■■ \ ■ ■ 




its 


i 




THE INDIAN LAW DEPORTS. 


’[VOL. II. 


Bala, amounted to an alleged common of fishery until the plain- 

~ tiff in the river Treweryn under an immemorial custom. I he 

iKi Court, as I have observed, held: 1. That no stick _ right could 
N v ( av exist by custom; and 2ndly, that if it could so exist, it would not 
SheaVocha. fee a hereditament. ' That case being a claim for a common of fish- 
ery, which is one of the species of private fisheries in the soil of 
another, differs from the claim here, which is for a common jor 
public) fishery, in respect of which the plaintiffs, as members of 
the public, claim to fish in the sea off Yerangal. But the reason- 
mg, "by which the Common Pleas arrived at the conclusion that 
the alleged common of fishery was not a hereditament— viz. to hat 
the alleged right was not descendible to the heirs of the defend- 
ant and of the other inhabitants of the town of Bala— applies 
equally here ; the plaintiffs’ right appertaining to them as mem- 
bers of the public, and not, as already explained, being descend- 
ible to their heirs whether they he inhabitants of Malavni or not. 

In relation to the other passages above quoted from the judg- 
ment of Bayley, J., in Blundell v. Caterall ,&> to the effect that 
the right of the Crown to the sea is not, in general, for any 
beneficial interest to the Crown itself, but for securing to file 
public the privileges of navigation and fishing, I may refer to 
the treatise of Mr. Justice Pkear, in p. 44. where he says that 
s< the Crown simply represents the public, and is in 1 act its 
•pvtoT subjects’ trustee.”^ This remark, however, may be due to 
the fact that, in England and Ireland, the Royal power is limited 
by Magna Charta, as already mentioned. Subsequently at p. <to 
he observes “ When, as is generally the case, the soil of the 
shore is in the Crown, the rights of the public in the sea or tidal 
; waters, such as rights of fishing and navigation, to?., are nutin:u 
rights accruing to them as cestuis que trmtent in possession ; 
to : but, when a private individual holds the shore, such of these 
as remain to the; public, have become, strictly speaking, 
‘ easements.’ ” t8 > The natural righto horn spoken of are by 
Mr. Austin denominated res pitblicaiS® Mr. Pkear’s dbto, li «f; 
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these rights, which he calls natural, from easements, is supported 1876 
by Ward v. CressweM /*> above cited, which decided that the right bIbkn^ 
to fish in the sea is not the subject of prescription, whereas ^Ayacha 
easements may be prescribed for. Hence, independently of other 1 N t agu 
reasons for the same conclusion , it follows that the right of the Sheavuoka 
public to fish in the sea is not an easement. Nor ag a in is it 
a profit a prendre in alieno solo. A private right of fishery over 
the soil of another is a profit a prendre — Wickham v. Hawker, &) 
but a right to take water from a spring in the soil of another 
is not a profit a prendre. In deciding this to be so in Race 
v. Wardfi® Lord Campbell, C J., said : — “ The water which 
they (the defendants) claim a right to take, is not the produce of 
the plaintiff’s close; it is not his property; it is not the subject 
of property.” In support of this proposition Lord Campbell refer- 
red to Blackstone, who, in Yol. II, Comm, p, 14, says : — “ But, after 
all, there are some few things which, notwithstanding the general 
introduction and continuance of property, must still unavoidably 
remain in common ; being such wherein nothing but an usufruc- 
tuary property is capable of being had ; and therefore, they still 
belong to the first occupant, during the time he holds possession 
of them and no longer. Such (among others) are the elements of 
light, air, and water, &c.” Afterwards/ 4 ) having stated that a 
man cannot bring an action to recover possession of a pool, pond, 
water-course, rivulet, or other piece of water (quaere whether he 
is right as to a pond or other stagnant water, and see Challenor 
v. Thomas ) , either calculating its capacity, as for so many cubical 
yards or by superficial measure for twenty acres of water/ 5 ) 

Blackstone gives the reason: ‘ For water is a moveable wan- 
dering thing, and must of necessity continue common by the 
law of nature/ Ibid. p. 18. It was in Challenor v. Thomas 
held that ejectment ’ would not lie for ‘a certain rivulet and 
water-course/ for a rivulet or water-course neither lies in demand, 
nor does a praecipe lie for it, nor can livery of seisin he made of 
it, for it does not stay (non moratur ), but is always flowing, nor 

(i) 5 Willes Eep. 265 . ^ For this, Blackstone refers to 

M 7 M x r w M Biwnlow 142, which is the case of 

/ * ‘ * Challenor v. Thomas, better reported, 

,:;14) v 4E ; L:andBL' 70^,709. however, in Yelverton 143. Bee Co, 

W) Yol. II., B.L Com., pp. 17, IS, Lit. 4b. 

63) Ibid. 



|® 'As to this word, see 10 Ho. of ' :( 3 ) 4 El-.-’a 

Lords 619 , 620 . l&Chaliemrv. Tko* iA \ , 
■^a'lc- would seem to mean a fish ■ rme-ji 
pond* C. II. 84 Or 

® Sen dered by Browulow etanq, a ® Sec, 2, 
; poud, derived from the , fififi 
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can it be given in execution , nor can seisin be bad of it* for it 
cannot be given into the possession of any one* and is like to (a 
Writ of) protection quia moratur super mare , which is not allow- 
able by 85 lien. 6* for mare non moratur , but as it is in 12 Hen. 7 
4, the action ought to be . for so many acres of land covered 
with water. And ejectment lies for a gors (1) or stagno**-' lor 
a praecipe lies for them, and a woman will be endowed of the 
third part of a gors, as in 11 Ed. 3 is stated. But if the land 


under the river or 


under the water does not belong to tlie 


plaintiff, but the river only, then on disturbance his remedy is 
only by action on the case for any diversion of . if and not other- 
wise/ 5 The decision in Race v. Ward^ would seem to be appli- 
cable here, because it rested on the circumstance that running 


water (aqua profluem) 


is common. 


like 


air 


and light, and not 


the subject of property. The right of the public to" fish in the 
sea is common, and not, as I think, the subject of property, 
and may be enumerated amongst the natural rights other than 
light, air, and water referred to, but not specified in detail by 
Blackstone. In Race v. Ward the Court, it is true, while holding 
the right to go upon the plaintiff’s soil to take water not to be a 
profit a prendre , also held that it was an easement ; but that was 
because, in order to take it, it was necessary to go upon the land 
of a private individual. Her© the plaintiffs may fish in the sea 
as of common right, whether it and its subjacent soil be or be not 
vested in the Crown. 

The fisheries mentioned in Act XYI of 1838, Seel ion 1, Clause 
2, as to which the Revenue Courts, and the fisheries mentioned 
in Act X of 1872 (Criminal Procedure Code), ss. 530 one! 531, 
as to which ihe Magistrates are respectively empowered sum- 
marily but temporarily to decide questions of possession, would 
(seem to be private fisheries, ® and so also tlie .fisheries ' which,' . for 
the purposes of the Registration Acts XX, mi 1866®' and/YIII of; 
1871A 6) are in the glossarial clauses of these Acts included amongst 
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‘‘immoveable property.” It would be impossible to hold the 
Registration Acts to be applicable to the right which every 
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meru er o the public, whether he be a fisherman or not, has to Mayacha 


fi sh in the sea; 


descent, or devise 


Siicji a right could neither pass by livery, grant, 


v. 

"Nagu 


Shbavccha. 


• n i foJows from whafc tas already been said, that, even if this 

suit had been brought in the Court of the Principal Sadr Amin, 

wiiere the former suit was instituted, in its present form while 
Acu IX or I 834 was in fores, the Court within whose jurisdiction 
the parties, reside would, I think, have had jurisdiction, because, 
for the reasons already given, it does not “ relate ” to “ landed or 
other reai property ” within the 3rd Section of that Act, and the 
objection made successfully in the former suit, that the sea off 
Yerangal is not within the local jurisdiction, must have failed in 
this suit, constituted as it is. Act Till of 1859 (Civil Procedure 
Code), Section 5— the enactment applicable to this suit— is more 
favourable to the jurisdiction than Act IX of 1844; ■for even 
assuming that this suit “relates” to immoveable property- there 
would he some difficulty in saying that, within the terms of the 
5th Section of Act VIII of 1859, it is a suit brought “ for land 
or other immoveable property ” being merely in the nature of an 
action on the ease for preventing the plaintiffs from fishing. 
It is not, however, my desire to lay much stress on the difference 
in language of those enactments, inasmuch as I am satisfied to 
rest my opinion on the question of jurisdiction upon the ground 
that the right of the public to fish in the sea does not come within 
the description of property of any kind. Nobody, I may here 
observe, has ever heard in England of such a right being, as 
property , subjected to probate or succession duty. Jurisdiction 
being given by Act VIII of 1859, Section 5, in actions not brought 
for land or other immoveable property, to the Courts within 
whose jurisdiction defendants reside, there is not any necessity 

for resorting to the system of fictitious venues which grew up in 
England. 

Nest as to the defence of res judicata. 

in former suit, reported in 9 Harrington S. 
J3. A. Rap. 276 (where that suit is denominated, by the reporter, 
an action of ejectment), alleged that they were entitled to an 
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1876 ancestral fishing ground where they and their ancestors had lor 
~B4bam~ a long period of time planted fishing states and caught fish, 
Mayacha They set it out by boundaries, stating that Terangal village lies 
^Iqjj on the east of it. They aver that the defendants forcibly entered 
eeavucha. an( j planted their own fishing stakes there, and obstructed the 
plaintiffs in their fishing. The plaintiffs denied the right of the 
defendants to enter upon that fishing ground, and alleged that 
they (the plaintiffs) were entitled to exclude the defendants from 
it, and prayed the Court to effect that exclusion, and that the 
defendants should be enjoined against obstructing the plaintiffs 
in the fishing. Strictly speaking, the various forms of action 
known in England were never in force in the MofussiL It was 
not, however, unusual to describe suits here according as their 
objects would have caused them to be classified had they been 
instituted in England. A perusal of the plaint in the former suit 
leads to the conclusion that it sounded in ejectment and trespass. 
Serjeant Adams, in his treatise on ejectment, p. 20, referring to 
Cro. Jac. 144, Cro. Car. 492 — 8 Mod. 275-277, says; “In the 
old eases it is holden that an ejectment will not lie for a fishery, 
because it is only a profit a prendre , but it is said by Ashurst, J., 
in the case of The King v. The Inhabitants of Old Alresford d> 

“ There is no doubt but that a fishery is a tenement ; trespass will 
lie for an injury to it, and it may be recovered in ejectment.” 
Trespass will lie for breaking and entering the “several” or, 
what is equivalent to it, “sole and exclusive” fishery of one 
person over the soil of another, and disturbing the Mi—Eolford 
v. Bailey®)— m for a free fishery. Ashurst, J., in saying that a 
fishery might be recovered in ejectment, most probably had in 
his view only an action of ejectment for a territorial fishery, that 
is to say, brought by a person in whom a several fishery is united 
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action of ejectment. That suit was brought in September 1856 
in respect of occurrences previous to that time, and proceeded on 
the hypothesis that the plaintiffs had an exclusive proprietary 
title to fish off YerangaL In short, they claimed a private several 
fishery, and seemed to treat that fishing ground as solely their own. 
The present suit is brought by the plaintiffs in respect of occur- 
rences in March 1872 and sounds in case, not in trespass or eject- 
ment. The plaint does not allege the fishing ground to he that of 
the plaintiffs. It has been argued throughout on both sides as 
merely claiming for the plaintiffs the ordinary right of all Her 
Majesty’s subjects to fish in the sea, and the plaint alleges that such 
right was exercised off Yerangal by the plaintiffs and defendants 
in a manner regulated by custom. It complained of the defend- 
ants having,^ in breach of that custom, planted a row of stakes 
parallel to those of the plaintiffs at a distance of 120 feet from 
the latter, a whereby the defendants had wilfully disturbed and 
caused an unnecessary obstruction to the plaintiffs* right of fish- 
ing in the said waters, and wrongfully and unjustifiably prevented 
fish from coming into the power of the plaintiffs, as they would 
otherwise have clone, and whereby the defendants also have mate* 
rially interfered with and injured the said trade of the plaintiffs, 
and caused the plaintiffs considerable pecuniary loss and damage,” 

I fully concur on this point also with my learned colleague in 
thinking that the cause of action in this suit differs considerably 
from that in the former action. Here a common fishery, regulat- 
ed by custom, is asserted — there a several fishery was claimed. 
The defence of res judicata , therefore, would, upon this ground 
alone, fail. But, further, the previous suit was, by the Sadr 
Divani Adalnt, decided, not upon the merits, but solely upon the 
incompetency of the Lower Courts in respect of jurisdiction. It 
is for these reasons impossible, under Section 2, Civil Procedure 
Code, to hold the decree in that suit any bar to the present suit. 

The last objection made on behalf of the defendants is that this 
suit will not lie on the merits, as alleged in the plaint. We, 
however, think that it will lie, if the facts stated be proved, and 
we are not disposed to view in a very critical spirit the plaint as 
framed. ; If the plaintiffs have, as we hold to be the case, a. right, 
■toi.'.'fish/ih the- sea • off Yerangal as members of the public, and, the: 
defendant-shave, a similar right, we think that each were bound 
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to exercise that right in a fair and reasonable manner, ana nuo 
as to impede the others from doing the same ^ There being a 
right, there must he a remedy, and we think that this suit, which 
HXaxr sounds in case, is a proper mode of seeking that remedy. It is 
Sheivdcea. maD ifest that a suit, in the nature of ejectment, would not be 
applicable where the plaintiffs have not a several fishery or the 
territorial kind, nor would trespass lie for a mere disturbance 
of a common fishery ; although it or trover might lie, if the 
fish were actually caught and in the possession of the plain- 
tiffs and taken out of that possession by the defendants. In 
Young v. jffichens the possession was not complete, and, there- 
fore, the Court (Q. B.) held that trespass would not lie ; but 
Lord D enman, C J., in ruling that to he so, added : “ If may be 
that the defendant acted unjustifiably in preventing tb plaintiff 
from obtaining such power ; hut that would only show a wrong- 
ful act, for which he might be liable in a proper form of action.” 
Here his Lordship was evidently pointing to an action on tho 
case, for the maintenance of which possession of the fish would 
not he necessary, and an improper disturbance of the right would 
he sufficient. We agree in what Holt, C J., said in hei-hle v. 
HickeringilP} in illustrating his proposition that “he that hinders 
another m his trade or livelihood is liable to an action for so hin- 
dering him.” After instancing that “ scandalous words spoken 
of a man in his profession” are actionable, but when spoken of him 
without {dehors) Lis profession are not so, he proceeds to observe 
how much more the defendant ought to he so liable if he do “ an 
actual or real damage to another, when ho is in the very act of re- 
ceiving profit by his employment. Now there are two sorts of acta 
for doing damage to a man’s employment, for which an action lies : 
the one is in respect of a man’s privilege ; the other is in respect 
of his property. In that of a man’s franchise or privilege where- 
by he hath a fair, market, or ferry, if another shall use tho like 
liberty, though out of his limits, he shall be liable to an action, 
though by grant from the king. But therein is the difference to 

0) West, J., in 8 Bom. H. 0. Iiep. (2) 6 Q. B, 600, 611; S. 0. 
Gr. Ca. at p. 89, says: — “Tlius the Davison and MVr. CHS, otiO. 
accused finding a particular space in 

the sea occupied by the Malavni fisher- ' » • pp. t>74, 570. 

men . were bound so io pursue (lietr owr. 
calling, if they could, os terteave their 
rivals without molestation." 
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betaken between a liberty in which tlie public hath a beneiit, 
and that wherein tlie public is not concerned-— *22 6* 14, lo« 

The other is where a -violent and malicious act is done to a man's 
occupation, profession, or way of getting a livelihood : there an 
action lies in all cases. ' But if a man doth him damage by, using 
the same employment : as if Mr, Hickeringill had set up another 
decoy on his own ground near the plaintiff's, and that had spoiled 
the* custom of the plain tiff, no action would lie, because he had 
ns much liberty to make and use a decoy as the plaintiff, ±Ms 
is like the case of 11 lien. IV. 47. One schoolmaster sets up a new- 
school to the damage of an ancient school., and thereby the 
scholars are allured from the old school to come to his new. (The 
action there was held not to lie.) But suppose Mr. Hickeringill 
should lie in the way with his guns, and fright the boys from 
going to school, and their parents would not let them go thither ; 
sure that schoolmaster might have an action for the loss of his 
scholars— 29 E. III. e. 18. A man- hath a market, to which he 
hath toll for horses sold : a man is bringing his horse to market 
to sell ; a stranger hinders and obstructs him from going thither 
to the market : an action lies, because it imports damage. Action 
upon the case lies against one that shall by threats fright away 
■ his (plaintiff's) tenant s-at- will — 9 H. VII. 8 ; 21 H. VI. 31 >9 
¥11. 7 ; 14 Edw. IV. 7 : vide Rastal 662; 2 Cro. 423." The 
ruling in Keeile v. Sicheringill® was that an action on the case 
lies for discharging guns near the decoy pond of another with 
design to damnify the owner by frightening away the wild fowl 
resorting thereto, by which the wild fowl were frightened away 
and the owner damnified. ‘ Carrington v. Taylor® is to the same 
effect, the question pat to the jury by the Judge on the trial and 
approved in Banc by the Court being whether the evidence showed 
a wilful disturbance of the plaintiff' s decoy by the defendant* 
No /Ion! /i these cases, relating to decoys, involved a disturbance of 
the plaintiffs rights connected with their private property in the 
decoy, but still they are to a certain extent applicable here as 
'relating to the capture of animals fern nainrm s which fish as well 
as wild fowl are. The observations of Holt, C. J., as to the case 
of the school in the Year Book 11 BL IV 47 touch this case more 
nearly* It is quite true- that where there a, re rival schools, or 
(as was observed by the Judges in the school case,) foal mills, 
the mere circumstance of competition, although it may be iuju- 
* <t) II East 5/4 (2) H East. 57b 
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rions to tie original school or original mill* corners no cause pi 
action ; but, as -was remarked by Hoik, U. 3., a wilful prevention by 
tbe new schoohnaater of the exercise of iris calling by the anemd 
schoolmaster would be actionable. Both are entitled to set up their 
schools and to use all fair means to attract scholars to them, but; 
neither would be entitled to slander the other m his mouo of 
carrying on his school, or wilf ully to obstruct Ids pupils in attend- 

ingit. For instance, if the new schoolmaster placed obstructions to 

the access of the old schoolmaster’s pupils to the school of the 
litter, such conduct would be actionable. It would not bo compe- 
tition but prevention, partial or complete as the case might be, and 
such a molestation as the law would not permit. I asked the 
learned counsel for the defendants whethci', if the defendants 
had placed one row of stakes immediately in front, ana anOtfiei 
low of stakes immediately behind those of the plaintiffs, such 
conduct, which would completely prevent them from exercising 
their- equal right with that of the defendants to fish in the sea, 

■ 'yilidll^l'b&'actidh^lC^^ he did not venture to ;:deay : : ; flia| : ;.itl 
would. There undoubtedly was .room enough for both par- 
ties to fish off Yerangal, and they should exercise their right 

■ in such a manner as not to impede each other in so doing. 
What is a reasonable distance at which one party should .'fix 
their stakes from those of the other, so as not to impede 

: the latter from fishing, may depend on many eircumstfKUCeSi. m'7 1 
m\, the strength with which the tide runs, the direction in which 
the fish usually run on the ebb or flood tide, the variety of the 
• currents occasioned by the conformation of the shore or upon other 
circumstances, which should be the subject of careful inquiry. 
Independently of custom, if there be any conduct of one party 
towards the other which prevents the latter from a fair exercise of 
Ms equal right, and special injury the rely results to him @| such 
conduct is actionable. There appears to be no good reason why the 
/principle, shttiere tuo id alienum non keim, should not be applied 
to rights as well as to property. There is a very great difference 
'between- fair competition and wilful prevention. Wo do ncit,and 
' <avnppf, in the absence of evidence, attempt to form an. opinion 

' r fl)/’ M'aifaeMv. BaHwardi .1 Keble. 847 ; Hurt- i. IturmHt, fdr T. Jones 151.!. 

1 lAhriige. Willes’ Rep 71. Xmm v. M<me 3. M Bayin' 486.. 8. <!. 

1 12 mki 282 •; iSfcmlff r. CotlUttfi 2 Bing. 265 ; A’use.v.; Miles 4 M, & 8. 3(31 ; wife pet 
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whether the distance of 120 feet, at which, the defendants have 

set up their second row of stakes, is, having regard to such circmn- ^ 

stances as above indicated, an unfair obstruction of the plaintiffs’ Mavacha 
right of common fishery. That is a matter of evidence. The 
defendants had already one row of stakes to the northward of Shbatocha. 
those of the plaintiffs, and the setting np of another row to the 
southward of the plaintiffs’ stakes, so nearly as 120 feet from 
them, wears the aspect of an intention on the defendants part 
not to give fair play to the plaintiffs. Further, the plaintiffs have 
alleged a custom of not placing rival stakes at a less distance than 
600 feet from each other. If this custom he established, and 
a breach of it by the defendants, and injury from that breach, 
this action would he sustainable. In the whale fisheries, in the 
northern and southern seas, customs prevail, and the Courts 
have gladly recognized those customs, (1) and for good reasons. 

Some of these may he gathered from the remarks of Chambre, J ., 

in Fennings v. Lord Grenville.^ The point on which the case 

(which arose in the southern whale fishery) turned, is not material 

here ; hut Chambre, J., said : “ I should have been very unwilling ' , g 

to grant a new trial, if the only question had been on the custom. 

There must of necessity he a custom in these things to govern the : ; 

subjects of England as well amongst themselves as in their in- 
tercourse with the subjects of other countries. The usage . of 
Greenland is held to he obligatory not only as between British 
subjects, but as between them and all other nations. I remember 
the' first case upon that usage which was tried before Lord Mans- 
field, who was clear that every person was hound by it, and said 
that were it not for such a custom, there must be a sort of warfare 
perpetually subsisting between the adventurers ; and he held it 
strongly binding, from the circumstance of its extending to 
different nations. The same necessity must prevail m the South 
Seas, although the fishery has not been so long in use, in order to 
' regulate our intercourse with the French , Americans, and others 
who resort thither.'* 

Ike customs of tlie whale fisheries would not afford much or 
any assistance In such a case as the present, where the mode of 
: {l y mrnm V. Jackson, Moo. and Mai. 68 ; 2 C. and P. 695 ( Skinner y. 

Chapman, Moo. and Mai. 59, note ■ Littledale v . Set nth, 1 Taunt. 243, rude 
Aberdeen Arctic # Co. v. Sutter, 4 Macq. H. L-, 3o&. 

® 1 Taunt. 241, 248. 
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fishing and the fish are so different. But the principle of the 
recognition of custom as regulating sea fishing is valuable. The 
remarks of Lord Mansfield quoted by Ckambre, J.. are especially 
so and very applicable here. If there be not some usage, we are 
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Shkavucha. at a loss to conceive how difficulties in conducting H«o re- Lid o 
stake fishing, which, prevails along the Malabar Coast, are not 
of much more frequent occurrence than they are, for it is very 
clear that too great proximity of the stakes to each other would 
be disastrous to the trade, costing much money, as thr.se stains 
(which are often of very considerable length) and the fixing of 
them do. It can scarcely be that the fishermen along the coast 
have not some understanding amongst themselves as to what is 
a fair and proper distance at which the rows of stakes should be 
fixed from each other. The expense and trouble of frequently rais- 
ing the stakes, and refixing them elsewhere, whenever any person 
chooses to lay down a new row near existing stakes, would be 
too intolerable' to be long submitted to. The system of stake- 
fishing along this coast is very ancient. In the map of Bombay 
attached to Fryer’s Travels, published A.D. 1698, fishing stakes 
are marked as existing in the same locality in which some are 
still planted. It has not been contended that the plaintiffs’ stakes 
interfere with navigation, and the system is too long estab- 
lished, and permitted as one of the most ordinary modes of sea- 
fishing, to be regarded with the jealousy with which stake-fishing 
is viewed by the English Law, which deems stake-fishing a private 
mode of fishing inconsistent with a common fishery. (1) Moreover, 
the stakes are alleged to be shifted at particular seasons, and 
cannot be regarded as giving a title to the parts of the soil in, 
which they are from time to time planted, as Lord Hale seemed 
to think was the case in England, from which opinion Mr. 
Hall expresses his dissent. l '°) 

For these reasons we think that this suit will lie. We reverse 
the decree of the District Judge and remand the cause for a new 
trial on the merits. Costs of suit and of this appeal must abide 
the final result of the cause. 

{M&xS PP* 2nd Ed. >,■; a 

(2) Do d ure Maris, Harg. L. T* ; Hall's Sea Shore, Appx., pp. XT* XTJ, 
2nd Ed. 

1°) Halits Sea Shore, p. So, 2nd Ed. 
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It will "be desirable that, . if it be necessary, and the plaintiffs 1876 
be. so advised, they should be permitted to amend their plaint by Baban 
stating therein the general custom of the coast, if any, as to the Maxacha 
distance at which rows of fishing stakes are usually placed from ^Xgtt 
each other. The custom, if any, may possibly vary in different Sheavucba. 
places according to local circumstances. 

The District Judge should permit the parties to give such evi- 
dence as to local or coast customs as they can procnre or as may 
in other respects be necessary or may elucidate the case. 

It is our strong recommendation to the parties, and we desire 
that the same may be conveyed to them respectively, that, if they 
cannot, as they ought, come to a fair settlement between them- 
selves, they should refer the matter in dispute to the arbitration 
of some gentlemen of experience, who are cognizant of the mode 
of stake-fishing along the coast, and should not harass and exhaust 
each other by further litigation. If, however, they do not take 
this reasonable course, they should recollect that it is certain that 
the law is capable of compelling them to exercise their common 
right fairly towards each other, and not in a spirit of malice or 
rapacity. ' 

Decree reversed and case remanded . 
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Before Sir M. R. Westropp , Knight, Chief Justice, Sir Charles 
Sargent, Knight, Justice, and Mr. Justice Atkinson. 

IMPERATRIX v. PITAMBER JIN A. 

Evidence — Confession— Indian Evidence Act (. Iofl%12 ), Sections 25 and 
167—IBgh Court's Criminal Erocedure Act (X of 1875 ), Sections 23 and 
10 Letters F client, 1865, Clause 25— Power of the High Court on a 
point of law reserved to consider the merits of the case . 

Section 25 of the Indian Evidence Act (I of 1872) does not preclude one 
accused person from proving a confession made to a police officer by another 
accused person tried jointly with him. tv '7 .v hvhtW 

Such a confession is not to be received or treated as evidence against the 
person, making it, but simply as evidence on behalf of the other. 

The High Court, on a point of law, as to the admissibility of rejected evi- 
25 of the Betters .Patent, 1865, and Section 101 
: v 7cf ! ihel|xgfi;:Gotirt*s Criminal /Procedure' Act- (X of 1875), has power tnrbvie# 
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t3ie whole case, and determine whether the admission of the rejected evidence 
— — - would have affected the result of the trial, and a conviction should not he 
Impbbatbix rev . erse( i unless the admission of the rejected evidence ought to have varied 

PitLbeb the result of the trial (Indian Evidence Act, Sec. 167). 

Jina. Eanchokdas Waui and Pitamber Jina were tried at the third 
Criminal Sessions in 1877 for the murder of Pragji Dhunji. 

Jnverarity, who appeared for the second prisoner, Pitamber 
Jina, at the commencement of the trial, ashed that the prisoners 
should be tried separately. 

Marriott, Advocate-General (Acting), on behalf of the Crown, 
objected to this course, and the application was refused oy the 
presiding Judge (Atkinson, J.), and the prisoners were tried to- 
gether. 

It was proved that the prisoners had gone together, on tue day 
before the murder, to select and purchase the knife with which 

the murder was committed, and on the night of the murder had 

driven, in company with the murdered man, in a bullock cart to 
a spot at a short distance from the place where the murder was 

' committed, that all three had there dismounted and walked away 

together, that after an interval the first prisoner returned alone, 
and ge tting into the cart desired to he driven back, that the 
cart-driver, noticing stains of blood on the sleeves of his passenger, 
suspected something was wrong, and accordingly, on reaching a 
Mdwdw. polioe _ st ation on the, road, stopped and gave information to the 

police which resulted in the discovery of the murder ami tlm 

apprehension of the two prisoners. 

Imerartty, in cross-examining the cart-driver, who was one 
0 f the witnesses for the prosecution, wished to ask whether, 
while the first prisoner was seated alone in the cart, the witjiess 
had not heard a policeman ask the first prisoner what he had 
done, and the first prisoner reply “ I have killed a man, and the 
other has run away.” 

Gill, for the first prisoner, objected to the question. 

Marriott , for the prosecution, also objected, ami. the burned 
Judge ruled that the question could not be put. 

The jury eventually, on 5th July 1877, returned a verdict of 
guilty against both prisoners. Atkinson, J however, on the mo- 
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Letters Patent, 1865, and Section 101 of the High Court’s Criminal 
Procedure Act (X of 1875), reserved, lor the decision of two Impbeatek 
or more Judges of the High Court, the question, . whether the 
evidence of the first prisoner’s confession had, under the circum- 
stances above stated, been rightly excluded. ' 

Inverariiy , on the point reserved The question which I pro- 
posed to put to the cart-driver was intended, not to criminate 
the first prisoner, but to exculpate the second ; the confession, 
therefore, which that question sought to establish, did not come 
within Section 25 of Act I of 1872. That section would no doubt 
prevent the counsel for the prosecution putting the proposed ques- 
tion, but would not prevent the counsel for one of two co-prisoners 
putting it, for his object would- be, not to use the confession 
against the person making it, but in favour of the other. Had 
the prisoners been tried separately, no objection could have been 
taken to to the counsel for the second prisoner asking a question 
for the purpose of establishing an admission by the first prisoner 
that it was he who had committed the murder. A question 
which, if the two prisoners had been tried separately, would have 
been admissible, cannot be rendered inadmissible by the mere, 
fact of their being tried jointly. If this question, admissible had 
the prisoners been tried separately, were inadmissible at their 
joint trial, then the learned Judge was wrong in refusing the ap- 
plication for a separate trial, and I shall move in arrest of judg- 
ment on that ground if the question be now held inadmissible. 

Marriot, Advocate-General (Acting), for the Crown, referred to 
Sections 23 and 101 of Act X of 1875, and argued that the decision 
of the Judge, that the prisoners should be tried jointly, being ab- 
solutely final, and his power to reserve a question being limited 
to the reserving of a point of law arising in the course of the 
trial, the determination of which would have affected the result, 


the Court could not now consider whether or not the proposed 
question was admissible because it would have been so in a sepa- 
rate , trial, or whether or not there should be a separate trial. 
The proposed question was inadmissible at the joint trial, because 
the, object of it being, by ' means of the first prisoner’s own ad- 
mission, to throw the blame on him, and thus clear the second 
prisoner, it attempted to prove the first prisoner’s confession m 
against him. Moreover, the admission, of the rejected evidence 
would. hQtp.jhd:aot K h ^7ent. : qf : the ; kriakt .XXff iff hi 
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Bala Blmji, in cross-examination, was, under the circumstances, 
admissible. On hearing the arguments, we have come to the 
conclusion that Section 25 of the Indian Evidence Act (I of 1872) 
does not preclude the counsel for one accused person on behalf of 
his client asking questions to prove a confession made by another 
accused person. But under such circumstances it would be the duty 
of the Judge to instruct the jury that such confession is not to be 
received or treated as evidence against the person making it, but 
simply as evidence to be considered on behalf of the other. "We also 
think that, nnless the law were so, the accused person who was on 
his trial with the confessing party, might be considerably pre- 
judiced by the exclusion of that evidence. The 25th section 
only provides that “ no confession made to a police 'Officer shall 
be proved as against a person accused of any offence.” In this 
ease the confession was sought to be proved not as against either 
the confessing person, or his co-accused, but on behalf of the 
latter. There is not anything, of which we are aware, in the 
Indian Evidence Act, to which xlct alone (Sec. 2) we are at liberty 
to look for the law of evidence in this country, that would justify 
us in excluding such evidence when sought to be given on behalf 
of the co-accused, provided it be relevant. It may be said that 
it is a matter of difficulty for a jury to give to the latter accused 
the benefit of such evidence, and not to permit it to prejudice in 
their minds the confessing party. But the Court is not to pre- 
sume that the jtiry will disobey the direction of the Judge (whose 
duty it is to instruct the jury as to the law), when he tells them, 
as he should do, that the confession made to a police officer is 
not to be regarded as evidence against the accused who made it. 
That accused would have the protection of the direction, whereas, 
if the confession were wholly excluded, ' the co-accused might 
suffer serious injury and would be absolutely helpless. The value 
of the confession, as a circumstance in his favour, may be great or 
small. That is a matter to be weighed by the jury. When a 
judge, on perusing the depositions before trial, perceives that such 
a confession, by one accused, is likely to be offered in evidence on 
behalf of another accused, it would bo an important matter for his 
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Inver arity then submitted that the question now ruled admissi- 
ble, haying been rejected by the learned Judge who presided at 
the trial, the conviction must be quashed, as the Full Court had 
no power to go into the evidence for the purpose of seeing 
whether the event of the trial had or had not been affected by 
the rejection of the question. Section 167 of Act I of 1872 refers 
to the Court originally trying the case, and the expression “ the 
court 5 ’ in that section, in a case tried by a jury, means the 
judge and the jury. In such a ease it is the judge and the jury 
who have to decide whether the result would have been different 
had the rejected evidence been received ; but the jury who tried 
this case having been discharged after returning their verdict, 
it is impossible now to obtain the decision of “the court who 
tried the ca$e 5? on the question whether the result of the trial 
would have been different if the rejected evidence had been ad- 
mitted, and it is not competent for the Full Court to go into the 
merits and pass a decision now. There has been a difference of 
opinion on this point in both the High Courts of Bombay and 
Calcutta: Regina v. Navroji^ Regina v. SurnboU^) 

Westropp, O.J. : — We are of opinion that we now have, as was 
ruled by the majority of the Court in each of the two cases cited 
by the learned counsel for the prisoner, power to review the 
whole case, and determine for ourselves whether, if the rejected 
question had been admitted, the result ought still to hfeve been the 
same. Apart from those two cases, Xe., if the question were now 
raised for the first time, we think that, by Clause 26 of the Letters 
Patent, 1865, and Section 101 of the High Court’s Criminal 
Procedure Act (X of 1875), the power of so reviewing the whole 
case, on a point of law such as the admissibility of rejected evi- 
dence when reserved, is expressly conferred on this Court. We 
are clearly of opinion that Section 167 of the Indian Evidence 
-Act, 1872, is applicable to criminal as well as to civil cases, and 
is so to criminal cases, whether or not the trial has been had before 
a jury, and that the expression in that section “the Court before 
which such objection is raised, 55 includes the reviewing or Appel- 
late Court. That the 167th section applies to criminal as well as 
to Civil Courts is, we think, satisfactorily established by the 1st; 

'ActAl^i6a|i^ “to all judicial proceed-' 

: 11) 9 Born. Hi C. Eep. 868 • I. L. B., ] Cal 207. /. 
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inTO in or before any. Court, including Courts Martial,” with 
certain exceptions not material in. this ease; and by the 3rd 

section, which declares that the word “Court” includes all judges 

and magistrates. 

Inverarity then went into the merits of the case with the new 
of showing that, had the first prisoner’s confession been before the 
jury, they would not have returned a verdict of guilty against the 
second prisoner. 

"Wbstbopf, C .J. The question which Mr. Inverarity, as 
counsel for the second prisoner, proposed to put, and which we 
have ruled might have been admitted, was “whether the police- 
man did not ask the first prisoner in the bullock cart a question, 
and did not the first prisoner reply 4 1 have killed a man on tho 
Yellard, and the other has run away’ ?” The leamed*Judge, it he 
had admitted this evidence, would have been hound . to tell the 
jury that it was not evidence against the first prisoner; but 
W6 are of opinion that he should have directed the jury to take 
that evidence into consideration as regarded the second prisoner. 
That, however, would, we think, in this instance, have left tho 
case in precisely the same condition. Suppose the first prisoner 
did say “I killed the man,” still he said nothing expressly ex- 
onerating the second prisoner. The jury came to the conclusion 
that the prisoners had acted in concert in the murder of the 
deceased. The rejected evidence might have proved that the 
blow was actually struck by the first prisoner, but it did not 
affect the question whether the second prisoner was acting in con- 
cert with him, and the conviction and sentence should not be 
reversed unless the admission of the rejected evidence ought to 
have varied the result of the trial. The admission of this evidence 
could not properly have varied the result in any respect. Under 
these circumstances we must allow the conviction to stand, it 
being m our opinion perfectly consistent with all the evidence 
which hears on the second prisoner. 


Conviction affirmed. 
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[APPELLATE CIVIL JURISDICTION.] 

Before Sir Jf. Jt. Westropp , Knight , Justice, and Mr, 

Justice West . 

BHALA N AH AN A (Plaintiff, Appellant) «. PAR BHU HA HI 
(Defendant, Respondent).* 

Talabda Koli caste— Adoption— Hindu Law— Contract to settle— Specific 

„ performance — Alienation of immoveable property by Hindu widow — 
Limitation, 

It is not a necessary consequence of the circumstance that the spiritual 
motive for adoption, which exists amongst the higher castes of Hindus, has 
no influence upon the Talabda Holi caste, that its members may not lawfully 
adopt. 

Where a member of the Talabda Koli caste of Hindus, by an express 
promise to settle his property upon the boy, induced the parents of the 
defendant to give him their son in adoption, but died without having 
executed such settlement, 

Held that the equity to compel the heir and legal representative of the 
adoptive father specifically to perform his contract, survived 5 and the pro- 
perty in the hands of his widow was bound by that contract. 

Therefore, when the widow of the adoptive father, nearly thirty years 
after his death, gave effect to his undertaking by executing a deed of gift of 
his property in her hands in favour of the adopted son, 

Held that such alienation was valid as against the next heir by blood of 
the adoptive father, and. he could not, on the death of the widow, avail 
himself of the plea of limitation which she had waived. 

The nature of a Hindu widow’s estate m immoveable property considered. 

This was an appeal from the decision of H. Birdwood, District 
Judge of Surat, affirming with costs the decree of the 2nd Class 
Subordinate J udge at Ankleswar, whereby he dismissed the plain- 
tiff’s suit with costs. 

The parties to this suit were Talabda Kolis. 

The plaintiff as brother’s son, and next heir, according to Hindu 
Law, of one Gos&i Bamji, sued, in 1875, to recover from the de- 
fendant, who was a sister’s son of Gosai Bimji, possession of a 
house and land in the Tillage of Obha. Gosai Bamji, who was the 
divided brother of the plaintiff’s father, died intestate and without 
issue about thirty years before the institution of this suit, leaving 
him surviving his widow, Bhani, who died on 29th September 
1873, which w;as the date alleged by the plaintiff as that of the 
accrual of his cause of action, and the plaintiff contended that he 
thereupon became entitled to succeed to the property left by Gosai 
Bamji. ; y ' ■ yy ' , . ' y;. ■ y ■ 

* Special Appeal ISTo. 64 of 1877. 
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The 2 nd Class Subordinate Judge round the plea ox J.imi- 
ation in favour of the plaintiff. He also held that the mere hiking 
of the boy, in the manner and for the purposes above stated, did 
not constitute such an adoption as would, according to. the Hindii 
Law, entitle the defendant to inherit the property of Gosai .Hamji. 
He also held that there was not sufficient evidence to warrant him 

in finding that Gosai Bamji had expressly authorized his wife to 

make such a disposition of his property in favour of the defendant 


iili#! 


1877 The defendant alleged that he had been adopted, accoi 1 i g * 

the custom of the Talabda Koli caste, by Gosffi xmmii ; aiut ^ 

relied on a deed of gift executed in his favour by bham shoiil.v 
p J BHXJ before her death. He also pleaded limitation. 

HiW - The evidence showed that Gosai Bamji and Bhdni requested the 
: : defendant’s parents to give the boy to them, as they were ekld- 

Vbh less ; that the defendant’s father replied “ Take him, since you are 

■ childless”; that Gosai Bamji promised that the whole of us 

,.b , property should belong to the boy, and also agreed to execute a 

deed of gift in his favour; and that, but for such promise and 
agreement on the part of Gosai Bamji, the parents cd iho uok-m - 
ant would not have consented to give him them son. i v,-« 

k-V-.i a i S o proved that ever since this compact, which was made m ln» 

infancy, the defendant had lived with Gos& Bamji, Jnd been Ten - 
ed by him in all respects as Ms son ; that Gosai Banji hod defrayed 
the expenses of the marriage of the defendant ; and tofu, w mu u.) 
defendant’s father died, the defendant’s brother succeeded uiom 
to the whole of his property. 


■■U.U.V a, A W 

The defendant admitted that he had never assumed Gqsfi 
Eamji’s name, or performed the funeral ceremonies either of Gosai 
Bamji or Bhdni, and that he still continued to observe the periods 
of mourning for the deaths of his own blood relations. This, how- 
ever, -was accounted for by the fact that adoption, in the sense in 
which the word is generally used in the Hindu Law, is unknown 
to the Talabda Kolb, amongst whom boys are taken as sons, not 
for any spiritual purpose, but for temporal only; and are, conse- 
quently, ineligible for the performance of the funeral obsequies 
of their adoptive parents, and are iorudden re. call the adopter 
“ father.” ' 
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as she afterwards did by the deed of gift But he held that, 
inasmuch as Crosai Bamji had induced the defendant’s parents to 
give him their son, and thereby materially affect the boy’s status, 
by his promise to execute a deed of gift in favour of the de- 
fendant, and had died without having executed that deed, but 
without having shown any wish to retract his promise, the alien- 
ation by the widow was a proper one according to Hindu Law, 
and must be supported as a disposition made for the purpose of 
giving effect to the wishes of her husband, who, as a divided 
, Hindu, had a right to deal with his property as he pleased. The 
District Judge, in appeal, affirmed this decision on the same 
.grounds, and the plaintiff thereupon preferred this special appeal. 

Nagmcim Tukidds for the appellant. . 

Goeuldds Farekh for the respondent. 

The judgment of the Court was delivered by ^ A . 

Westuopp, O.J. : — If is not a necessary consequence of the cir- 
cumstance that the spiritual motive for adoption, which exists 
among the Hindus of castes higher or other than the Talabda Koli 
caste, has no influence upon it, that its members may not lawfully 
adopt. The celebrity or perpetuation of the name and family of 
the adopter is recognized as a motive for adoption. Datt. Mim., 
see. 1, pi. 9 ; Datt Ohand., sec. !, pi. 3. Dor instance, adop- 
tion, though not frequent in the Jaina community of Hindus, is 
practised and recognized, notwithstanding that they disbelieve 
in the efficacy of and discard the sraddha or paksha ceremonies; 
their sole motive for adoption being the perpetuation of the 
name and family of the adopter : Bhagmndm Tejmal v. Raj- 
moh( i) 

1 ' "In the Subordinate Judge’s Court the reasons for adoption in 
' the Talabda Koli caste are found to be temporal, viz., the rendition 
by the adopted sons of domestic services, the commemoration, by 
those sons, of the adoptive fathers, by giving feasts on the anni- 
versaries of .their deaths to the caste, and that the adopted’ sons 
should become heirs of the adoptive fathers. In the present case 
' there unquestionably has been a giving and receiving in adoption 
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and it is found, as a fact, tliat the gift of the boy by his parents 
" was made upon the express promise by Grosai Eamji, the adoptive 
father, to settle his property upon the boy. It has, indeed, been 
also found, as a fact, that an adoptive father may, according to the 
custom of the caste, for such reasons as would justify a natural 
father in disinheriting his son, repudiate the adopted son. It is? 
however, sufficient for us to say that not only is there a complete 
absence of allegation or evidence that any such grounds existed 
here, but Grosai Bamji, up to the time of his death, kept the boy 
in his house, treated him as his son, and. never expressed any 
intention or desire to repudiate him, or to violate the promise on 
the faith of which the natural parents gave their boy in adoption. 
If any such grounds had existed, and the adoptive father had 
upon them repudiated the boy, it might be a question what would 
be the effect of such a repudiation upon the contract to settle, 
or upon the boy’s right to resume his place in the family in which 
he was bom, either as regards heirship or otherwise. It is un- 
necessary here to consider such questions. There not being any 
evidence of grounds which would have warranted repudiation, or 
any repudiation in fact, we must hold that Grosai Eamji was, at 
the time of his death, bound to perform his contract, on the faith 
of which the hoy’s natural parents permitted him to alter his 
status in life, and to forego his claim to inheritance from them. 
In Hammersleij v. Baron I)e Biel M Lord Gotten, ham said “ A 
representation made by one party for the purpose of Influencing 
the conduct of the other party, and acted on by him, will, in 
general, be sufficient to entitle him to the assistance of this 
Court for the purpose of realizing such representation.” And 
in the same case in the House of Lords, where his decision below 
was 'affirmed, he said: — “But the principle of law, at least, of 
equity, is this — that if a party holds out inducements to another 
to celebrate a marriage, and holds them out deliberately and ' 
plainly? and the other party consents and ' celebrates ' the: mar- ■ 
riage in consequence of them, if he had good reason to expect that 
it was intended that he should have the benefit of the proposal 
which was so held out, a Court of Equity will take care, that he,,. 
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is not disappointed, and -will give effect to the proposal.’^ 1 ) See 
to the same effect Coverdah v. Eastwood ',@) and the eases col- 
lected in 1 White and Tudor, 3rd Ed. 705, 4th Ed. 782. GosAr 
Eamji having died, without making the promised settlement, the 
equity to compel his heir and legal personal representative speci- 
fically to perform his contract, survived him. The property, when 
it came into his widow’s hands, was bound by that contract. It 
has been relied upon on behalf of the plaintiff that the contrae- 
remained unperformed for some thirty years after the death of 
Grosai Eamji. That circumstance, however, is immaterial, inas- 
much as his widow, who fully, so long as she lived and continued 
a widow, represented the inheritance (if the adopted son were not 
himself the heir), did not think proper to avail herself of any plea 
of lapse of time, but did, by the deed of settlement (Exhibit No. 
9), carry her husband’s contract into complete execution. Strictly 
speaking, however, the property of Grosai Eamji, on his death, 
vested in interest in the adopted son as his heir, who was then 
entitled to immediate possession, and the acts of the widow were 
merely for the purpose and had the effect of vesting that property 
in him in actual possession. She never, apparently, wavered in 
her purpose; for she had previously caused the GamaMa lands to 
be transferred to the name of the adoptive son, and had endea- 
voured to induce the Collector to transfer her deceased husband’s 
share in the Bhagdari land also to the adoptive son’s name. She 
was not in anywise bound to avail herself of the plea of limita- 
tion, Tilakckand v. Jitamal if such a plea were open to her. She 
honourably adhered to her husband’s contract, and it is not 
competent for the person who, if Gosai Eamji had not adopt- 
ed a son, would, on the death of the widow, have been Gosdi 
Bamji’s heir to setup such a plea, which has been, as we fhlnTr, 
most properly waived by the widow. In saying that she was not 
bound to avail herself of that plea, we are not unmindful of a dictum 
in Melgirappa v. Shivappa , W that payment of a time-barred debt of a 
deceased husband was not a sufficient purpose to support an alien- 
ation by his widow against his male heir. That dictum, however, 
does not appear to have been indispensable— the suit there having 

<» 12 01. and F 78, 79- (*) L. B, 15, Bq. 121. 

(3) 10 Bom. H. 0, Eep., pp. 213 to 215. M 6 Bom. H. C. iiep.. 270, A.C. J. 
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teen simply to recover possession, to which relief tlie Court held the 
~ plaintiff (the alleged male heir) not to he entitled, the alienation 
being good, at least, so long as the widow lived and continued in a 
stateof viduity.® The case of Gmh CJnmder Lahooryj. KyM- 
ree Debea, cited by Norton (2 L. C. 642) from 1 Calc. W. I*. Mise. 
23, only shows the liability of the widow to pay the debts of her 
husband, and does not in anywise support the proposition for 
which he quotes it, viz., that the payment of her husband’s debt 
after it has been barred by limitation is not such a necessity as will 
support an alienation by her. In Gopilmrain v. Mtwu yityp 
Couch, C.J., is reported as having said in the High Court at 
Calcutta that “the manager of a joint Hindu family has no power 
to revive a debt by acknowledgment, except- as against himself” 
That remark was made with reference to Section 4 of Act XTV of 
1869, and may, perhaps, be regarded as tko Court’s view of tko 
construction of that enactment, and akin to the ruling that au 
acknowledgment signed by an agent is not sufficient to biing a 
case within that section.® It is another and different proposi- 
tion to maintain that, if the manager of a Hindu family (ess. gr. 
a son or grandson of the deceased) pay a debt of his father or 
grandfather barred by the law of limitation, such manager would 
not be entitled to credit as against his coparceners for the amount, 
or that a widow paying such a debt of her husband could not 
support her act against his .divided male heirs. Whether we 
should concur in the above-quoted remark of Couch, C.J., it is 
unnecessary now to consider. The difference between a promise 
to pay (and an acknowledgment should not be forgotten. W Wo 
do not feel pressed by the distinction, taken in Gopalmndn v. 
Mudoomutty,G) between an English executor and a Hindu mana- 
ger or executor. Of the English executor Lord Lyndhurst says : 
“ The debtor may at any time pay the debt ; and even his executor 
may pay it in spite of the statute, and in that way satisfy, in his 
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representative capacity , the conscience of his testator/ 5 W' See 
to the same effect Norton v. Frecker®) per Lord Hardwieke ; ' 
Stahhchmidt v. Lett Hill v. Walker where Wood, V. 0., 
expressly states that a dictum to the contrary, in McCulloch v. 
Dawes ^ is not law; and Lowis v. RumneyS® The religions law 
of the Hindu widow, which is even more urgent than the moral 
obligation of the English executor, enjoins upon her the duty of 
paying the debts of her husband if he be not a member of an 
undivided family. The Eishi Narada says “ The debts con- 
tracted by the husband .shall be discharged by the widow, if 
sonless, or if her husband has enjoined her to do so on his death-bed^ 
or if she inherits the estates ; for whosoever takes the estate must pay 
the debts with -which it is incumbered.”^ The answer of the 
Skastri, in I West and Buhler 68, is to the same effect. And East, 
O.J., in Gopeymohun Thakoor v. Sebun Cower^ remarked that 
“ it is her duty to pay off the mortgage debt, as well as all other 
debts of her husband, provided there are assets, either real or 
personal.” If the adopted son be not himself regarded as the 
heir of his adoptive father, hut merely as a person upon whom 
the latter had contracted to settle his property, then the alleged 
adoptive father, having died sonless, divided from his kinsmen, 
and without having performed his contract, his moveable and im- 
moveable estate completely vested in the widow hy way of inher- 
itance/ 9 ^ although with a restriction on her power of alienation 
of immoveable property/ 10 * except for certain proper or necessary 
purposes specified by Hindu jurists. Amongst these, as we have 
seen, the payment of her husband’s debts and performance of his 
contracts are included. She so completely represents the inherit- 
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ance, that in a suit (in which she is a defendant) to foreclose a 
mortgage made by him, his next male heir is not a necessary 
party, although he has sometimes been made so ex majori ecmtcMS D 
In Doe cl. Goluckmoney Dabee v. Diggumber Dey Peel, O.J., 
observed: “It has been invariably considered for many years 
that the widow fully represents the estate ; and it is also the 
settled law that adverse possession, which bars her, bars the heir 
also after her, which would not he the ease if she were a mere 
tenant for life, as known to the English Law ; on the contrary, if 
such were her estate, her heir would have twenty years after her 
death for m ak in g his entry, which would be a most mischievous 
rule to establish.” The completeness of her title to the inherit- 
ance is further illustrated by the same learned Judge’s obser- 
vations and those of Colvile, J., in Mohar Ranee Essadah Bui v. 
The East India Company and the other cases mentioned in Ltd- 
chand.Ramdyal v. Gumtibai ,< 4) and there quoted at pp. 155 to 157 
of the report in 8 Bom. H. C. Rep., 0. 0. J, In Ramehcmdm 
Tantra Das v. Dharmo Nar&yen ChuckerbuttyW it was held by 
a Pull Bench in Calcutta that the interest of an heir, expect- 
ant on the death of a widow in possession, is so mere a con- 
tingency, that it cannot be regarded as property, and, therefore, 
was not liable to attachment and sale under Section 205 of Act 
VIII of 1859. 

It follows, from what has been said, that we think the widow 
had full power to perform the contract of her husband with the 
parents of the adopted hoy. 

For these reasons we affirm the decree of the District Court with 
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[ORIGINAL CIVIL.] , 

Before Mr. Justice Green . 

DHANJIBHAI BOMANJI GrUG-BAT (Plaintiff) 
NAVAZBAI AND OTHEES (DEFENDANTS).* 

Parsis — Distribution — Advancement — Statute of Distribution (22 Sf 23 , Car. 
II, C. 10), Section 5 — Indian Succession Act (X of 1865), Section 42— 
"Bars?, Succession Act {XXI of 1865), Section S~~~ Administration — 'Limi- 
tation — Liability of the share of one of the next of kin for a debt due faj 
him to the intestate, but barred at the date of the death of the latter — 
Cause of action — Claim against estate of intestate on account of moneys paid 
after his death for the surviving members of his family — -Married woman— 
Separate property . 

Id excluding by Section 8 of the Parsi Succession Act, from application 
to Parsis, S ection 42 of the Indian Succession Act, which repeals the Eng- 
lish rule as to advancement contained in the Statute of Distribution, Sec- 
tion 5, it was not the intention of the Legislature to preserve the last-men- 
tioned rule in force for the Parsi community. 

Sernble that the rule followed by the Courts of Equity in England, 
whereby, notwithstanding the provisions of the Statutes of Limitation, the 
share of one of the next of kin in the esstate of an intestate, while in the 
hands of the administrator, is liable for a debt due by the next of kin to 
the deceased, though barred at the date of the death of the latter, is to be 
applied in the Courts of British India. The rule laid down in Graham v. 
Londonderry (3 Atk. 393), with regard to a husband’s rights over orna- 
ments, given to his wife by her father, applied to Parsis. 

Bomanji Manchekji Gugkat, a Parsi, died intestate at Bombay, 
where also all his property was situate, on 15th February 1870, 
leaving him surviving, his sole heirs and next of kin, his widow 
Navazbai, the first defendant, and three sons, Dhanjibhai, the 
plaintiff, Mancherji, the second defendant, and Framji, the third 
defendant. Letters of administration were granted to the widow, 
Navazbai, on 11th February 1874. On 8th October 1875 the 
plaintiff filed this suit for the administration of the estate and 
effects of the deceased, and praying for' an injunction to restrain 
the first defendant from dealing with or intermeddling with the 
estate, and for the appointment of a receiver. 

In this suit the plaintiff also sought to render the estate of 
the intestate liable for certain sums, alleged : by the plaintiff to 
have been paid out of his own moneys, after the death of the 
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intestate, for the household expenses of the widow and. two young- 
©r sons of the intestate ; and to recover from the widow, as 
Bomanjx administratrix, possession of a, Government promissory note of the 
Gugbat ^ p er cen t. loan for Es. 700, which the plaintiff alleged lie laid 
Fayazbax deposited with the intestate for the purpose of: defraying the 
as?d othees. £ unera j ex p enses 0 f the plaintiff's wife, who was still alive at the 
date of the institution of the suit ; and also possession of certain 
ornaments, purchased by the intestate for the wife of the plaintiff 
out of the proceeds of another Government promissory note of 
the 4 per cent, loan, previously deposited by the plaintiff with 
the intestate for the same purpose as the Es. 700 note. On those 
minor points the learned Judge held that the moneys paid, after 
the death of the intestate, for the household expenses of Iris 
.family, could not be charged to the estate, in the absence of any 
special agreement or testamentary provision to that effect, but 
could only be a debt due in their individual capacity by the 
members of the family for whom such moneys were so paid.. As 
to the ornaments, the learned Judge held, following* Graham y. 
Londonderry ^ in the absence of any rule applicable to Parsis 
other than the' English Law, that they were the separate- pro- 
perty of the wife of the plaintiff, and that he had no right to ask 
. to have them delivered to him. As to the promissory note for 
Es. 700, the learned Judge held that the plaintiff could, on Ms 
own showing, have no right in it till after the death of, his ' wife, 
and that there being no allegation that the note was not secure? 
there was no reason for 'changing its custody. There wore, how- 
ever, two -points of law raised in the course of the ease : .1st, ' as to 
„. the application, to Parsis of the English rule relating jo advance- 
ment; and, 2nd, as to the application of the Indian Limitation' Act ' 
as a bar to the right of an administrator, to deduct from' the share , 
of one of the next of kin in the estate of an intestate the amount 
of a debt due by that next of kin to the intestate, but barfed at 
' the date of the death of the latter. 

The plaintiff by Iris plaint alleged that, at the time oii the death 
; ,-of The "intestate, the' defendant Maneherji was' ' largely - " indebted,, to ; 
the intestate, but to what precise amount tho* plaintiff was unable ‘ 
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to say* and 'that no steps had been tat en by the defendant Na- 
vazhai to recover such debt* the defendant Mancherji contend- 
ing that the same was barred by limitation. The plaintiff, there- 
fore, submitted that the amount of such debt, when ascertained, 
ought to be deducted from the share of the defendant Mancherji 
in his father’s estate. 

• The following were the further issues raised on this question 

2. • Whether at the death of Bomanji Mancherji, the defend- 
ant Mancherji ■ Bomanji was indebted .to him in any, and what, 
amount. 

3. Whether, in case there was at any time any such debt, the 
same had not, at the death of the said Bomanji Mancherji, become 
barred by the Limitation Act. 

5. Whether the share of the defendant Mancherji Bomanji in 
the estate of Bomanji Mancherji is subject to any, and what, 
deduction, by reason of any advancement made to him by the said 
intestate during his life-time. 

The facts material to this report, on the points above men- 
tioned, are stated at length in the following extracts from the 
judgment. 

Gill and Jar dine , for the plaintiff It is settled that Parsis are 
generally, and in the absence of any rule to the contrary, governed 
by English Law. Therefore, previously to 1865, there can be no 
doubt that they would have come under the English rule as to 
advancement contained in the Statute of Distribution. That rule is 
repealed by Section 42 of the Indian Succession Act (X of 1865) ; 
but Section 8 of the Parsi Succession Act (XXI of 1865) express- 
ly provides that Section 42 of the Indian Succession Act shall not 
apply to Parsis, and the Statute of Distribution is not repealed by 
the Parsi Succession Act. The English rule, as to advancement, 
therefore, applies to Parsis, and this case must be governed by 
the English cases on the point: Gilbert v. Wether ell , M Auster v, 
Powell®) Boyd v. Bo]/dS^ 

As to the point of limitation, the share of a legatee or next of 
kin in' the hands of an' executor or administrator is subject, to 

t 1 ) 2 Sim. and St. 254. ■ ( 2 ) 1 DeGL J. and 8m. 89. ’ 

§1 | (3) L. R , 4 Eq« 305. 
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The following judgment was delivered on the . imes not, 
already disposed of as aforesaid : — 

U) 3 Hare 539. ; L. E. 20 Eq. 6M. : : 
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1877 deduction of the amount of a debt due by such legatee or next of 

Hn to the testator or intestate, though the debt be barred at the 

Bomanxi time of the death of the testator or intestate i Couvi^My v* 
Williams ,« In re Cor dwell’ s Estate .< 3 > 

Pigot and Lang, for tbe defendants The whole scheme of 
distribution contained in the Statute of Distribution is, so far 
as Parsis are concerned, abrogated by the Parsi Succession Act. 
It is, therefore, idle to suppose that a single section of the 
statute is to be kept alive for the Parsis only, while the whole 
of the rest of the statute is, in effect, repealed by the Parsi 
Succession Act, and this section by the Indian Succession 
Act. It was not thought necessary expressly to repeal the 
rules contained in the Statute of Distribution by the Parsi Suc- 
cession Act, because in that Act was laid down* an entire 
scheme of distribution wholly different from that contained in 
the statute. The Act must, therefore, be held to have taken the 
place of the statute : and as there is nothing in the Act equivalent 
to the English rule of advancement, that rule cannot be held to 
apply to Parsis. The rule was expressly repealed in the Indian 
Succession Act, because that Act contains many provisions similar 
to those of the English Law, and is not, like the Parsi Succession 
Act, a wholly different and independent law. 

The cases cited on the point of limitation do not apply, because 
in India the Limitation Act is binding on all tbe courts. In 
England the Courts of Equity, when they apply the provisions of 
the Statutes of Limitation, do so by analogy only, not because they 
are bound by them. Hence it is that in England a Court of Equity 
will sometimes, as in the cases cited, give relief where the Courts of 
Law, which are bound by the Statutes of Limitation, would 
be compelled to refuse it, and in other eases will refuse it, though a 
Court of Law would not, because it is not barred by the letter 
of the statute. But in India the Limitation Act is binding on all 
courts alike, and must beapplied to all cases. , 
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Q-reeKj J. The 2nd, 3rd, and 5th issues may conveniently "fie 1877 
considered together. The plaintiff did not, before the hearing, DhImbhai 
put in the form of any definite or tangible allegation what the 
debt of the defendant Mancherji Bomanji to the intestate was. «?. 

In his plaint he merely says that the said defendant was largely ^ AYA ZBAI 

i ° J AND OTHSE3. 

indebted to the intestate. "When called upon by summons in cham- 
bers to give some particulars of this alleged debt, he profess- 
ed to be unable to do so. His case, as generally put forward in 
the first instance at the hearing, was that, at or about the tim e of 
the dissolution on the 11th November 1863 of a partnership of 
Govind Hari Walekar & Co. (in which the intestate, one Govind 
Hari, and others were partners), the defendant Mancherji Bo man ji 
and Grovind Hari (in the name of his infant son Hari Govind) had 
large transactions in purchasing and shipping cotton together 
on joint account, the share of Mancherji Bomanji in the capital 
embarked in such transactions being provided by crediting Har i 
Govind with certain sums and debiting the same against the 
large balance of some 80,000 or 1 , 00,000 rupees due to the fa- 
ther Bomanji Mancherji from the dissolved firm of Govind Har i 
Walekar & Co. ; and that the amount of such sums was to some 
extent established by the balance of the accounts in the name 
of Mancherji Bomanji in the intestate’s hooks, viz., Exhi bits A, 

B, and C; that balance, as appearing on such accounts, being, 
on 20th October 1865, the sum of Bs. 84 , 540 - 0 - 89 . The 
plaintiff, however, does not seek to charge the defendant Man- 
cherji Bomanji with the whole of this sum. He contends that 
from the sum of Bs. 84 , 540 - 0-89 is to be deducted the sum of 
Bs. 23,505-8-8, appearing, as he contends, by one of the ac- 
counts marked D, to have been Mancherji’s share of the loss in 
the transactions on joint account of Mancherji Bo manj i and 
Govind Hari ( as Hari Govind ), that this share of loss ought to he 
borne by the defendant Mancherji, or, in other words, is the debt 
he owes to his father’s estate, and that the balance of the Bs. 

84,540-0-89 ought to he borne or accounted for by the three 
brothers, viz., the plaintiff, Pramji, and Mancherji, in equal shares. 

I was unable to understand on what principle the plaintiff arrived 

at this result, hut such as I have given it his contention was in . (v-g 

giving his evidence. The plaintiff’s counsel in reply, however, 
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1S77 contended, and this contention is one that is in itself ([into inf 
Dhuvjxb^ai % iWe ? that as ' lt appeared from the evidence given on behalf of 
Bomanji the defendants that Bomanji Manoherji, in his life-time, dealt for 
Gug-rat own p llr poses with Es. 75,000 of the balance clue to him on 
Navazbai account of his share in the partnership of Govind Hart Walekar 
asp oittEEs. & ^ py taking shares to that extent in a certain trading 

company established in 1804 by Govind Hari and others under 
the name 'and style of the General Trading Company, and giving 
credit for that sum, as of 24th August 1864, to the firm of Mari 
Govind, the liability of the defendant Manoherji to his father 
was measured by the difference between Es. 84,540-0-8!) and Its, 

: I, 75,000, or Es. 9,540-0-89. This, them was die final form which 

the plaintiff’s allegation of a debt due by the defendant Manclierji 
to his father assumed. 

The 'defendant Manoherji Bomanji, however, contends that, 
even supposing (which he denies) that there was any debt at all 
due by him to bis father, such debt was already barred at his 
father’s' death, on 15th February 1870, by the Limitation Act* 
The only dates of the alleged advances by the father, which we 
have in evidence, are those in Exhibits A, B, and O. Now the 
last item in date, except interest and balance, to the debit of the 
account of ■ Manoherji Bomanji in any of those accounts., is under 
dote 1st March 1865, and is described as a cheque for Es. 5,000 
drawn by Maneckji Limji & Co. upon the Chartered Bank and 
given to Manoherji Bomanji. . This would be a claim for nionny 
IT. IT lent, and would be barred by non-suit for three years. 

All the other debit items (except for interest and balances) 
in the account,. Exhibits A, B, and O, are of dates more. than. skV 
. , years before the intestate’s death. There is no sta turnout of ac- 

count and ascertainment of balance with the concurrence of the do- 
fendant Manoherji Bomanji alleged in evidence, which might, imdor 
the then Law of Limitation, have given a period of six years from 
the time of stating such account and admission of such balance, so 1 
that if we are to consider the balance appearing in the Exhibits 
A, B, and O, to the debit of the person named Bhai Manoherji 
uanji, to have been sums in truth then clue ■ by the defendant 
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become already barred by the Limitation Act then in force* to say 1877 

nothing of the period which has elapsed between loth February 

1870 and 8th October 1875, when the plaint in this suit was filed. Bomanji 

Gugbat 

It -was contended, however, on the plaintiff’s behalf that the n&vazbAi 
sums standing to the father’s credit with the firms of Govind and othebs. 
Hari Walekar & Oo., or Hari G-ovind, which the defendant Man-! 
eherji Bomanji was, by his father’s consent, allowed to have 
the benefit of in cotton transactions on the joint account of 
himself and Govind Hari (as Hari Govind), whether they were 
also debts or not, and whether time-barred or not, ought to be 
treated as an advancement by Bomanji to his son Handler ji, and 
ought, under Section 5 of the Statute XXII and XXIII, Car. II? 
c. 10 (commonly called the Statute of Distribution), to be taken and 
accepted by Mancherji in lieu of, or, if less in amount than the 
share, on account of Mancherji’s share in the estate of his father, 
the intestate. By Section 42 of the Indian Succession Act (X of 
1865), which came into force on 16th March 1865, it is provided 
that advancements to a child are not to be taken into account 
in estimating the distributive share of such child, or the descend- 
ant of such child in the estate of a lineal ancestor, thus repealing 
in effect the provision as to advancement in Section 5 of the English 
Statute of Distribution. By Section 8, however, of the Parsi 
Succession Act (XXI of 1885), which came into force on 10th 
April 1865, it is enacted that certain portions of the Indian Suc- 
cession Act, and in these is included Section 42, shall not apply to 
Parsis. 

The effect of this was, it was contended, ; that though the whole 
general scheme of distribution among the widow, children, and 
representatives of predeceased children, and next of kin of intes- 
tates, provided by the English Statute of Distribution, is abrogated, 
though not expressly repealed, by Act XXI of 1885, in the case of 
Parsis, yet that the provisions of Section 5 of the Statute of Dis- 
tributions as to advancement, not being expressly repealed, are 
still to attach on and limit the scheme of distribution provided 
for Parsis by Act XXI of 1865. 

■The express abrogation contained in Section 42 of the Indian 
Succession Act of the English rule as to advancement, founded as 
b. 822—3 


! 
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it was on Section 5 of the English Statute of Distribution, may have 
been considered necessary when the scheme of distribution as con- 
tained in the Indian Succession Act (and which, though intended 
to apply to Indian subjects of the British Crown generally, was so 
intended only after excluding the vast majority of such subjects, 
viz., Hindus, Mahammadans, and Buddhists) was in substance, 
though in a developed and expanded form, the same as that pro- 
vided in the English Statute of Distribution. But it is very diffi- 
cult to suppose, when a scheme of distribution such as that contained 
in the Barsi Succession Act, differing as it does in many very 
essential points from that of the English Statute of Distribution, 
was being introduced for the regulation of the intestate succession 
of a particular community, it should have been in contemplation 
to retain a special branch or limiting proviso of the enactment, the 
wEnlfi La, sis and substantive -provisions of which were being 
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tlie Indian subjects of the Crown. I do not, therefore, consider it 1877 
necessary to discuss the cases cited by the learned counsel for the Dhanjibhai 
plaintiff, in reference to the question of advancement, viz., Gilbert Bomanji 
v. Wether ell, W Auster v. Powell, W and Boyd, v. Boyd ;0) though, 
had I considered the rule as to advancement applicable to Parsis, ^ AVAZBAr 
the eases would have had a material bearing on the present suit. 

Ip regard, however, to two other cases, viz., Courtenay v. 

Williams <*> and In re Cordwell’s Estate, & cited by the same 
counsel, it is still necessary to consider the question whether the 
plaintiff has established that there was a debt, whether presently 
and without an account taken ascertained or not, due by the 
defendant Maneherji Bomanji to his father. The former case 
shows that in an administration suit an executor may retain so 
much of a legacy as is sufficient to satisfy a debt due from the 
legatee to the testator, though the remedy for such debt was, 
at the time of the testator’s death, barred by the Statute of Limit- 
ation, XXI J ac. I, c. 16 ; and the latter case shows that one of 
the next-of-kin of an intestate, and, as such, entitled to a distri- 
butive share in his estate, can, in an administration, require 
payment of such share from the administrator only after such 
next-of-kin has discharged any obligation he may be under to the 
estate, and that even though the remedy for recovering such 
obligation may have been barred to the estate. The question, 
then, requires a decision, whether or not the defendant Maneherji 
was, in fact, a debtor to his father. 

The learned Judge having reviewed the evidence at consider- 
able length as to the transaction with Govind Hari, in respect of 
which the plaintiff contended a debt by the defendant Maneherji 
Bomanji to the estate of his father, the intestate, had arisen, came 
to the conclusion that though in the said transactions the name of 
the defendant Maneherji Bomanji (the son of the intestate) was 
used, as also was that of Hari Govind (the infant son of Govind 
Hari), yet that the transactions, so far as the defendant Man- 
eherji Bomanji was concerned, were not really his, but transac- 
tions of his father, the intestate, and that there was no debt in 

(!) 2 Sim. and St. 264, (8) L. B. 4‘lq. g 0 5. 

W 1 DeG. J . & Sm. 99. , 1 1» 3 Hare 53$>. 

(5) L, E. 20 Eq. 64 1, 
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June 22. 


01 The summons called on the defendants “personally to appear, &c,, to 
answer tlxe plaintiff in an action for tlie recovery of immoveable property 
.brought against yon, to recover possession of all that, of the value of 
Es, 1,000, of which you unlawfully and unjustly refuse to give tip posses- 
sion to the plaintiff, whereby the plaintiff, <fcc.” 




1877 fact due by the defendant Mancherji Bomanji to the estate of the 
_ : '■ W intestate. This being so, the Court proceeded to pass the ordinary 

JOHAN JIBHAI : ' .-'I '' W' , . 1 ' . " .I "* ' J *1 ■. ' 1 ' ' ' 
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Bomanji administration decree, hut directed that the plaintiir should bear 
atTGEir liig- own costs and pay the defendant’s costs of the hearing, except 


Natazbai those of the first day, and also all other costs of the suit occasioned 
and others. ^ the introduction into the plaint of the matters the subject of 


the five issues, and reserved the question of the costs of the .suit 
not provided for as aforesaid, and further directions. 


[ORIGINAL CIVIL.] 

Before Sir M. B* Westropp, Knight, Chief Justice, and Sir Charles Sargent, 
fjj ■ Knight, Justice . ' 

WALJI EABIMJX (Plaintiff) v. JAGAN ATH PBEMJI d ux. 
(Defendants).* 

Jurisdiction— Court of Small Causes (Bombay) — Suit for possession of im- 
moveable property of a value greater than Bs\ 500 and less than Us. 1,000 
— Act IX of 1850 — Act XXVI of 1864. 

The effect of Section 2 of Act XXVI of 1864 is to extend the compul- 
sory jurisdiction of the Courts of Small Causes in the presidency towns, in 
suits to recover property, to cases where the value of the property does not 

exceed Es. 1,000. 

The Court of -Small Causes at Bombay has, therefore, Jurisitictiic)ti]tpi ; 
try a suit for the possession of immoveable property of a value greater than 
Es. 500 and less than Es. 1,000. 

Sreemutty Shibosoondary Dossce v. Tdrachndih Pandit (2 Inch Jury 145* 

note) dissented from. 

The following case was stated for the opinion of the High 
Court, under Section 7 of Act XXYI of 1864, by J. O’Lea ay, 
First Judge, and Gunpatrao Bhaskar, Acting Third Judge, of the 
Court of Small Causes at Bombay : — 

This was a suit to recover possession of a piece of ground, with a 
house situate thereon, at Bhandarwacla, outside the Fort- of Bombay. 
See copy summons annexed/ 1 ) The value of the premises exceeded, 

:Xs Reference from, the Bombay Court of Small Causes, Suit No* 141)70 

of 1870. 
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Bs. 500 but did not exceed Bs. 1,000. Tlie suit was not institut- 
ed under Section 91 of Act IX of 1850 as extended by Act XXYI ’ 


187 T ■ 


WaKFI ; : 
Ka&imji 


of 1884. but was brought under the general power which the Acts 
of 1850 and 1864 have always been supposed to confer on the Jaganath 
court, chiefly on the authority of the case of Raclhamoney v* PaffiWJi* 
Anundomaye , decided in 1852 by Sir L. Peel, 0.1., and Buller and 
Colyile, JJ.O) Although this case was, of course, only a ruling 
as to the effect of the Act of 1850, the principles of it have always 
been considered by the Judges of this Court as applicable to the 
Act of 1864, . 


Our attention has been recently called to a reprint of the above- 
mentioned case/ 3 ) where the date of the decision is, by an obvious 
misprint, given as 1862, and to a decision of the Calcutta Court 
of Small Causes, reported in a note thereto, to the effect that 
this Court has jurisdiction to try suits brought for the recovery of 
immoveable property, when the value of such property does not 
exceed Bs. 500, but has no such jurisdiction, whether by consent 
of parties or not, in eases in which the value of the property 
exceeds Bs. 500, hut does not exceed Bs. 1,000, although in cases 
where the value exceeds Bs. 1,000, the consent of parties would, 
under Section 3 of the Act of 1864, clearly give the Court jurisdic- 
tion, . 


The foundation for this alleged diversity of jurisdiction under 
the two Acts would appear to be this. Sir L. Peel admitting 
certain difficulties arising out of the general frame of the Act, held 
in 1852 that under the words “or value of the property in dis- 
pute, 3 J in Section 25 of Act IX of 1850, the Court had clearly 
jurisdiction to entertain suits for the recovery of immoveable pro- 
perty. Accordingly, the jurisdiction of the Court in cases not 
exceeding Bs. 500 has never been doubted, so far as we are aware, 
in Bombay. 


The section of the Act of 1884, however, which defines the 
class of cases in which the Court shall have jurisdiction between 


(i) Sul Ca. Ct. Chronicle, YoL I, p. 2 (Calcutta, Jan. 1854). 
(2) 2 had. Jur. 144. 
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Its. 500 and Rs. 1,000, omits those words, and only adds tire 
general word “demand” to the words used in the Act of 1850, 
thus : 


“ Act IX of 1850, Section 
25. — All suits, where the debt, 
or damage claimed, or value of 
the property in dispute, is not 
more than Rs. 500 
be, Ac ” 


may 


“Act XXVI of 1884, Bee 
tioxi 2.— The jurisdiction of 
the Courts * * * shall extend 
to the recovery of any debt, 
damage, or demand exceeding 
the sum of, &e, ?? 


When, however, the Act of 1864 comes to deal with the cases 
in which, by consent of parties, the Court can try cases beyond 
Rs. 1,000 in value, the Act reverts to the language of the Act of 
1850, and again uses the words “debt or damage claimed, or 
value of the property in dispute.”* 1 ) 

If the view taken by the Judges of the Calcutta Court be cor- 
rect, the result would appear to be as follows : — 

1. According to Sir L. Peel’s decision, the Court has, independ- 
ently of the special powers conferred by Section 91 of Act IX of 
1850, clear power to entertain suits for the recovery of immove- 
able property not exceeding Rs. 500 in value. 

2 . The words on which Sir L. Peel chiefly relied as conferring 
this power, not being contained in the Act of 1864, the Court has 
no such power where the value of the property exceeds Rs. 500 
but does not exceed Rs. 1,000. 

3. The same words again occurring in the section of the Act of 
1864 which gives the Court jurisdiction, if the parties consent, 
where the value exceeds Rs. 1,000, the Court would have jurisdic- 
tion, by consent, where the value of the property was Rs. 10,000 ; 
but no such consent would give jurisdiction if the value of the 
property was. Rs. 750. 

The apparent inconsistency involved in this last consideration 
has always appeared to us almost conclusive as to the intention of 
A : the Legislature in the passing of the Act of 1864, namely, that it 
: i was to give the Court jurisdiction up to Rs. 1,000, in the same 

s class of suits as tliosc in which it previously had jurisdiction up 

O' Act XXVI of j 881, Sec. 3. , 
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to Es. 500; whether this intention has been carried out, is sub- 18771 
stantially the question we would wish reserved for the opinion of 
the High Court. 

In the case at present under reference the plaintiff was the . 
purchaser, at an auction sale held under a power of sale in a 
mortgage, of the premises executed by the male defendant. There 
were several defences on the merits, but they were decided in 
favour of the plaintiff by the Judge who heard the case, who gave 
a decree for possession without costs. The defendants moved the 
Full Court for a new trial, which was refused, and the decree was 
confirmed, subject to the question whether the fact that the value 
of the premises exceeds Es. 500, but does not exceed Es. 1,000, 
deprives this Court of jurisdiction. 

Upon which question we, therefore, submit the case for the 
decision of the High Court. 

At the hearing of the reference the parties appeared in person, 
and the decision of the High Court was delivered by 

Westkopp, C.J.— -The plaintiff, as purchaser at an auction 
sale, made under a power of sale contained in a deed of mortgage 
executed by the male defendant Jaganath Premji, of certain land 
and buildings thereon, brought this suit to obtain (recover) pos- 
session of the same premises from the defendants. The Court 
of Small Causes has made a decree for the plaintiff, subject to 
the question submitted to this Court, whether the fact that the 
value of the premises exceeds Es. 500, but does not exceed 
Es. 1,000, deprives the Court of Small Causes of jurisdiction. 

That Court has called our attention to Sreemutty Shibosoondary 
Borne v. T&rackndth Pandit ,0) decided in the Court of Small 
Causes at Calcutta, in whioh case that Court held that its juris- 
diction to entertain suits to recover immoveable property, not 
exceeding Es. 500 in value, which subsisted under Act IX of 
1850, Section 25, was not extended by Act XXVI of 1864, Section 
2, to immoveable property not exceeding Es. 1,000 in value. 

The Bombay Court of Small Causes appears to have hitherto acted 
upon the opposite view. Vphh't 
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The Calcutta Court of Small Causes, in order to arrive at an 
opinion as to the true construction of Act XXYI of 1804, sought 
light from the vicissitudes which that measure experienced in the 
course of its passage as a Bill through the Indian Legislature, but 
we cannot regard any such inquiry as a legitimate mode of ascertain- 
ing the intention of the Legislature* The Calcutta decision is a 
strong illustration of the danger of such a method, and ol. the 
extraordinary conclusions to which it may lead. The Court should 
resort only to the recognized raljps of construction. The Calcutta 
Court of Small Causes seems to have overlooked (at least it lias 
not mentioned, or, apparently, been guided by) a primary rule 
for the exposition of statutes, viz., that enactments in pari materia. 
should he read together as if they were one low, and interpreted m 
consistently and harmoniously as their language will fairly admit,— 
a rule which the Indian Legislature had vividly in its mind when 
enacting Act XXYI of 1884, the last (18th) section of which 
expressly directs that “This Act and the said Act IX of 1850 
shall be read and construed as one Act, as if the several pro- 
visions in the said Act contained, not inconsistent with the pro- 
visions of this Act, were repealed and re-enacted in this Act.” 
We are clearly of opinion that the word “demand” in Section 2 
of Act XXYI of 1864 must, in conformity with the 16th 'section of 
the same Act, as well as in the interests of common sense, and in 
respect for the Legislature, be treated as, including suits for the re- 
covery of immoveable property not exceeding Es. 1,000 in value. 
In Eadhamoney Boystomy v. Aniindomaye Daley Peel, OX, re- 
ferring, under the name of “preamble,” to the title of Act IX of 
1850, viz., “An Act for the more easy recovery of small debts and 
demands in Calcutta, Madras, and Bombay,” said; “The preamble 
of the Act has been relied on as the key to its. exposition. The 
word 4 demands ? there might no doubt, on the rule nomiur a soeik f 
be read as demands of the same general nature as 4 debts/ which is 
the word that precedes it : that is, be limited, to pecuniary claims. 
But that rule of construction cannot prevail against the plain lan- 
guage of the Act, Now, all pecuniary demands, 'which are the sub- 
ject-matter of an action at law, are either for the recovery of a debt 
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or for the recovery of damages, and the clause as to jurisdiction 
contains both these terms; but it also contains a third term in the 
disjunctive, viz., claims for the recovery of property: that is, de- 
mands for the recovery of things in specie ; and chattels may be Jaganath 
recovered in specie ; as well as lands and houses.” The words in the Memji. 
general jurisdiction clause (Section 25) of Act IX of 1850 are u all 
suits, where the debt or damage claimed, or value of the property 
in dispute, is not more than Ks. 500 and it is true that Sir 
Lawrence Peel, in the judgment just quoted, refers in aid of his 
conclusion that Section 25 included demands for the recovery 
of immoveable property, to the express mention, in that section, 
of u property ” not exceeding Us. 500 in value, and to the circum- 
stance that no distinction was there taken between moveable and 
inmoveable, or personal and real property. But the mention of 
property in that section, and the special jurisdiction over houses, 
lands, and tenements in the case of tenants and occupiers in Sec- 
tion 91 of the same Act, fix upon the word “demands,” used in 
the title of that Act (and in referring to it, repeated in the 
preamble of Act XXYI of 1864), a meaning which includes de- 
mands for property moveable and immoveable; and the mere 
circumstance that the words “value of the property in dispute ” 
are omitted in Section 2 of Act XXYI of 1864, would not justify 
us in giving to the word “ demand,” which has been substituted 
for them, a more limited construction than the same word in the 
plural certainly bore in the title of Act IX of 1850, and was, as 
we have pointed out, placed upon it by Sir Lawrence Peel and his 
colleagues in 1852. The proposition, that the word “ demand” 
in Section 2 of Act XXYI of 1864 bears the same meaning as the 
word a demands” in the title of Act IX of 1850, is confirmed by 
Section 8 of Act XXYI of 1864, although the words “ value of the 
property in dispute ” occur in that section ; for it is manifest that 
the Legislature, in enacting, as it did by the 3rd section, that in case 
of an agreement by the parties, or their attorneys, that the Court 
shall have power to try any action (not included in the proviso, i.e^ 
amongst the exceptions in Section 25 of Act IX of 1850), in which 
the debt or damage claimed, or value of the property in dispute, 
shall exceed the value of Es. 1,000, then, and in such ease, the Court' ; , / 
shall have jurisdiction to try such action, it (the Legislature) 

b322-4.' , 1 : X 
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must have been of opinion that, by using the word “demand” in 
the 2nd section, it had given the Court a jurisdiction in cases of 
property exceeding Rs, 500 and less than Rs. 1,000, independently 
Jaganath of the consent of the parties or their attorneys ; for it would be an 
Pbemji. insult to the common sense of the legislative Body to suppose 
that it had given a compulsory jurisdiction in suits to recover pro- 
■ perty not exceeding Rs. 500 in value, and a jurisdiction on consent 
in cases of property exceeding Rs. 1,000 to an unlimited extent, 
but no jurisdiction whatever, either with or without consent of 
the parties, where the property exceeded Rs. 500 and did not 
exceed Rs. 1,000. There really is not the slightest necessity for 
attributing any such absurdity or oversight to the Legislature. 
Interpreting the word “ demand ” in the 2nd section of Act XXVI 
of 1864, as coextensive with the same word in the title of Act IX 
of 1850, we effectuate what we have no doubt was the intention 
of the Legislature, vis., to extend the compulsory jurisdiction of 
the Courts of Small Causes, in the presidency towns in suits to 
recover property, to cases where the value of the property does 
not exceed Rs. 1,000. 

We accordingly think that the Court of Small Causes had juris- 
diction in this ease, and that the decree, made by that Court for 
the plaintiff , must be upheld. 

The parties appeared here in person and not by counsel or 
attorney. Such costs, however, as there may be of drawing up the 
reference, and of and relating to our order, must be paid by the 
male defendant to the plaintiff. 

It may he well to mention that, in 1851, Sir Lawrence Peel,OJ., 
casually expressed an opinion in Surrymoney Dome v. Dopant- 
ehunder Mooherjee ,&) to the same effect as his and his colleague’s 
subsequent positive decision in Radhmnoney Boydomey v. Ammdo- 
map Dabeyf® that not only was jurisdiction over suits to recover 
immoveable property not exceeding Rs. 500 in value conferred 
; Act, IX of 1850, but also jurisdiction to try 
the title in such cases. The point actually decided in Rutrymwmj 
-y'fy Mookerjee^y by Peel,; OJV, was, flmt ; 'the;. 

• 2 Taylor and Bell 57, 68. - ■ 
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Court of Small Causes had not juxisclietion, under Section fl *>i t$77 

Act IX of 1850, to try a ease of pure adverse title between two 'Va.n 
claimants of the fee in immoveable property exceeding Rs. 500 in Kabjmji 
value. The defendant in possession there insisted that he was en- Jagas at; 
titled ro hold absolutely as heir, while the claimant (the plaintiff ***““• 
and alleged owner) claimed nnder the defendants’ ancestor in 
.virtue of a hill of sale executed by him in his life-time. 

Decree affirmed. 


[OKIGINAL CIVIL.] 

Before Sir M. B. Westropp, Knight, Chief Justice, and Sir Charles Sargent, 

Knight , Justice. 

NOWLi? OQMA (Plaintiff) v. BALA DHUBMAJI (Defendant).* . 

Jurisdiction — Bombay Court of Small Causes — Title to immove a h le property— 

Form of Suit — Practice — Leave to amend Summons— Act IK 'of IB&J—Acfc 

XXVI 0/1804. 

In a suit brought under Section 9.1 of Act IX of 1S£0, the Bombay Court of 
Small Causes has no jurisdiction to try a question of adverse title to the immove- 
able property,' the subject of the suit. Aliter if the suit be brought under 
Section 25 of Act IX of 1850, as extended by Section 2 of- Act XXTI.of 
1864, and the value of the property in dispute do not exceed Its* IfiQO, 

In a case involving a question of adverse title the plaintiff ■should be allowed . 
to amend the summons issued under Section 91 of Act IX- of 1850, so- m to 
render it conformable with a claim under Section 25 of Act XXVI of 1864, 
if the summons were issued in the mistaken form by the fault of the Clerk of 
the Court, and not of the plaintiff. 

The following case was stated for the opinion of the High 
Court by J. O’Leary, First Judge of the Court of Small C smses at 
Bombay, under Section 55 of Act IX of 1850 

This suit was brought by the plaintiff, under Section 01 of Act 
IX of I860, to recover possession, of a room in a house. See 
copy summons annexed! 

* Small Cause Court Reference, Suit Xo. 22943 of ISM. 

CO The summons called on the defendant <4 personally to appear, to 
answer to the complaint of Xowla Ooxaa, the plaintiff above named, of your 
neglect, or refusal to quit and deliver up to him possession of & mom i&hftttstt 
See., and oec upied by you as plaintiff's m< a tidy ten iia 1 
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No evidence was taken by nie ? but certain facts hereinafter 
stated were admitted, and on the defend; m r s statement oi: Jus 
defence I struck out the case for want of jurisdiction, and on the 
request of the plaintiff I made that order subject to the opinion 


. Nowla. 

Ooma 

Bixl 

Deuemaji of the High Court. 

Defendant, it was admitted, had been the owner of ti jo house. 
It was, on 4th November 1873, purchased by plaint ill' from a 
Marvadi firm, called Huckma Laid & Co., who sold it under a 
power of sale contained in a mortgage deed, dated 8th November 
1889, executed by defendant in favour of Huckma Leila & Co. 

Defendant admitted his signature to the mortgage deed of Sfli 
November 1869, and also to a deed of further charge, dated 10th 
January 1872. 

; ' . He stated that he was drunk when he executed the mortgage 
of 8th November 1869, and that it was obtained from him by 
fraud, and -was not binding on him. 

As to the deed of further charge, he also alleged fraud with 
' regard to it, and that he had received no consideration for it. 

Plaintiff alleged that the value of the house was about Its. 2,000, 
and that the portion of it not occupied by defendant was occupied 
by tenants, who paid plaintiff rent. 

The question which I was requested to submit for the opinion 
of the High Court, and which X do accordingly respectfully sub- 
mit, is whether, by the statement of such a defence as is set forth 
above by the defendant, in a suit brought under Section 91 of Act 
IX of 1850, the jurisdiction of the Court is ousted. 

I was of opinion that it was, and struck out the case according- 
ly, subject to the opinion of the High Court, which I now respect- 
fully solicit. 

At the hearing of the reference there was no appearance of the 
parties, either in person or by counsel. 

The opinion of the High Court on the question referred was 
delivered by • 

... Westoopp, 0.L— It is.. admitted that the defendant, by deed 
: : of the 8th November 1869, mortgaged . a house at Mamgon to : 
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certain Marv&dis. That mortgage contained a power of sale in the 
event of the mortgage money not being duly repaid at the time 
fixed. The defendant alleges that he was drunk when h© exe- 
cuted that mortgage, and that it was obtained from him by fraud, 
but he does not appear to have added that it was without eonsi- ^ 
deration. Tie admits that, on the 10th of January 1872, he exe- 
cuted, in favour of the same Marvadis, a deed of further charge 
on the same house. This deed the defendant alleges to have been 
obtained from him by fraud and without consideration. 

The Marvadis sold the house, on the 4th November 1873, to the 
plaintiff under the power of sale contained in the first mortgage, 
that of the 8th November 1869. The learned Chief Judge of the 
Court of Small Causes does not state whether the vendors execut- 
ed to the plaintiff a deed of sale ; but, in the absence of any state- 
ment to the contrary, we presume that such a deed was executed. 

It is also not mentioned whether the plaintiff, when he purchased 
the house, had notice of the assertions of the defendant, that the 
first mortgage was obtained from him when he was drunk and by 
fraud, and that the second mortgage was without consideration 
and procured by fraud. 

The plaintiff alleged that the value of the house was about 
Es. 2,000 ; but he brought this action to recover only one room 
in it, occupied by the defendant, and the value of which is not 
stated, but most probably was under Es. 1,000, if not, as is not 
unlikely, under Es. 500. The plaintiff asserted that the residue 
of the house was occupied by tenants who paid rent to him for 
their lodgings. This assertion is not stated to have been denied. 

The Chief Judge observes that this suit was brought under Sec- 
tion 91 of Act IX of 1850, and we perceive that, although that 
section is not mentioned in the summons, his observation is mani- 
festly correct, as is apparent from the form of that document, 
■which treats the defendant as a monthly tenant of the plaintiff, 
and requires him in that capacity to quit and deliver up posses- 
sion of the room in question to the plaintiff. The suit is clearly 
not brought upon Section 25 of the same Act, the form of the 
summons under that section or Section 2 of Act XXVI of 1864 
..being, as ' is .exemplified by the summons in 
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Ooma this suit had he6n brought under Section 2^ of Act I A. of 1850, 
and if the room be under Es. 500 in value, the Court of Small 
Causes would certainly have jurisdiction to try this case, not- 
withstanding that the title to the room is in dispute. The case 
of Radhamoney Roystomey v. Anundomctye DaheyW decided in 
the Supreme Court at Calcutta by Peel, OX, and Puller and 
Colvile, JJ., in 1852, shows conclusively that to be so* Our 
recent decision in Walji Karimji v. Jagandth Premji and Gnlbdi , 
Ms wife,® in which we differed from the judgment of tlio 
Calcutta Court of Small Causes given in 1866 in SreemnUy 
Shilosoondery Dossee v. Tarackndth Pandit ^ shows that, in our 
opinion, the Bombay Court of Small Causes would have jurisdic- 
tion to try this suit, if it had been brought under Section 25 
of Act IX of 1850 taken in conjunction with Section 2 of Act 
XXVX of 1864, provided that the room did not exceed in value 
Es. 1,000. But the learned Chief Judge of the Court of Small 
Causes has held that, having regard to the fact that this suit is 
brought under Section 91 of Act IX of 1850, and to the nature 
of the defence set up, whereby the defendant disputes the plaintiff s 
title on the grounds already stated, the Court of Small Causes had 
not jurisdiction to try the suit, and, subject to the question 
submitted to us as to whether it had such jurisdiction, has struck 
the cause out of his list. 

His view is completely supported by a decision, in 1851, of the 
Supreme Court of Calcutta in the case of Hurry-money Dossee v. 
Gopaulchander MooJcerji^ when it ordered a writ of prohibi- 
tion to issue to the Court of Small Causes in Calcutta, where the 
plaintiff had sued to recover land (exceeding Es. 500 in value), 
whereof he had been in possession for many years t under a convey- 
ance from the father of the defendant, and of which land ho had 
been, forcibly dispossessed by the defendant, who claimed as heir. 
The judgment of the Supreme Court was given by Peel, OX, 
who, while admitting that the Court of Small Causes had jririsclie- 

0) &upra p. 84. Supra p« 84. 
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tion to try the title to immoveable property, under Section 25 of 
Act IX of 1850, where the value did not exceed Es. 500, said of ~" 
Section 91 : “ But the section on which this question turns is en- 
tirely different, and framed with a different view ; it is framed to 
empower the Court to give possession in certain cases, leaving I 
the title untried, and subject to litigation in the same or another 
Court. It is important to bear in mind, in considering the mean- 
ing of this clause, that the Court for trial of Small Causes is 
directed to act on the same substantive law on which this Court 
proceeds : the procedure is different, but both Courts are subject 
to the same law. Therefore, whether in that Court or this, one 
suing to recover lands on title must recover on the strength of 
his own title. To turn the occupier out of [possession, that he 
might try his title by suit, would in some cases expose him to 
immediate irfjury. The value of possession where there is no title 
is so well known that it would he quite unreasonable to suppose 
that it had escaped the notice of the Legislature, or that, when 
they reserved to another tribunal, or trial, this decision of title, 
they meant to invert the position of the several claimants, to dis- 
place one from the possession, and to put in another, whose claim, 
had he been in the position of a plaintiff, might not have been 
capable of proof, or might have been subjected also to some de- 
fect. The title of purchasers would, indeed, be exposed to new 
risks if the Legislature had sanctioned any such procedure ; but 
nothing of the kind is inferrible from the Act : it is true that this 
Act differs in these sections from the language of the English 
Act from which it is mainly taken, and goes beyond it. The cor- 
responding section of that Act extends to landlords and tenants 
only : to persons who have stood to each other in that peculiar re- 
lation. This Act goes further: it uses the word 6 occupier 5 as 
distinct from 4 tenant/ and ‘ occupy 5 as distinct from 4 hold. 5 
But the context shows plainly that ‘ occupier 5 is used in a sense 
in which it is frequently employed to denote mere actual posses- 
sions of land which are permissive, or have been so, and yet where 
there is no holding or tenure by any hand, and no relation of a 
tenant’ to a landlord, or ever was ; it includes adverse holdings on 
a once permitted occupation, as where a house has been lent, or a 
servant or clerk has in, part occupied ; but only as incidental to. his 
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!877 service, and not with any view to tenantry. The sense of the 

wor( j i s derivable from its association with the word ‘ tenant, and 

Oout it would he a strange rule of construction to force it into the sense 

B r ti of an adverse holding by one claiming to hold as absolute holder, 

Dhoimaji. whether on a good or bad title. There are some cases of adverse 
holding within the Act, as where the holder has once stood m.a 
position to ‘ the owner ’ inconsistent with any claim of title ^in 
himself ; as where he has come in under the owner, or those from 
whom the owner derives title, whether as tenant or as permitted 
user or occupier of the property without legal interest. But this 
case is merely that of possession by one claiming to hold abso- 
lutely as heir, whilst the claimant, ‘the owner,’ claims under the 
ancestor by some act in his life-time. This is a pure adverse 
title between two claimants of the fee, and to such a case these 
sections (91 to 98) of the Act have no application. ' It was con- 
tended on the affidavits that jurisdiction existed in this case, be- 
cause the actual occupier had ousted the claimant. The Act, how- 
ever, does not extend to such a case, to restore possession on a 
forcible ouster, though a jurisdiction of the same kind exists in 
the mofussil. The whole language of the Act points to a con- 
tinuation of occupation consequent on a once Lawful possession. 
Prohibition appears to be a proper remedy : this remedy exists 
even where the Court has jurisdiction, hut is about to do some- 
thing injurious to a legal right in a way unauthorized by law : it 
does not apply to mere errors of decision, which can only be re- 
medied by appeal.” What follows is peculiarly applicable here. 
Sir L. Peel continues thus : “ In this case the value appears to be 

above that of the limit fixed for the jurisdiction of the Court below : 
but, independently of that, if that Court was proceeding to eject, 
under these clauses, a person as to whom the claimant . was not 
: ' in the position of owner within the meaning of these sections 

(m;., sections 91 to 98), the remedy would still aliarh own i.n a 
ease where the title might be tried us that Conn- ; the 

I'd 7 inversion of the position of the rivals might work an irremediabiei 

wrong.” ■ : 7 7 7 ; ... . 

ivi:; d,. 7/ by; "Vff- understand Sir Lawrence Peel in that passage. to .mean that 
if the plaintiff lias sued out his summons under the 91st and fol- 
lowing sections of Act IX of 18G0, lie ought not, in tue event <t£ 



Its appearing, that- the property does not exceed Rs. 500 in value, 
to be permitted to treat the case as if the summons had been sued 
out under Section 25 of that Act, and to proceed' with the case, 
although the defendant may claim against him tie fee adversely 
We are not prepared to differ from that view. If, however, it 
appears to the Court of Small Causes that the Clerk of the Court, 
and not the plaintiff, is, as very probably may be, the person 
responsible for the mistaken form in which the summom k;s 
been issued, it would, we think, be fair to permit the plaintiff to 
amend his summons so as to render it conformable with a claim 
under Section 25 of Act XXVI of 1864, provided the Court be 
satisfied that the room sued for does not exceed Rs. 1,000 in value, 
and that the plaintiff is, as he avers, in possession of the residue 
of the house, and that this suit, though ostensibly for a room, is 
not really brought to try the title to the house. In eases under 
Rs. 1*000 in value the Court of Small Causes may, under the 25th 
Section of Act IX of 1850, combined with Section 2 of Act XXVI 
of 1864, hear such legal or equitable defence as the defendant 
may have. 

If the Court of Small Causes be of opinion that there are not 
in this case such circumstances, as above indicated, which would 
justify an amendment, we think that the Judge would be right in 
dismissing the cause for want of jurisdiction, on the ground that 
a defence resting upon an adverse title to the fee takes the case 
out of Section 91 of Act IX of 1850. 

The Court of Small Causes will dispose of the costs of this re- 
ference as may be just. There was not any appearance here by or 
for either party. 


Case remanded 
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Before Sir M. B, Westropp, Knight , Chief Justice, and Mr, Justice N&nd- 

hhdi Karidds. 

8ATRA SUMAJI (Plaintiff and Appellant) v, VISE AM 
; H AS (x A VBA (Defendant and Respondent).** 

Deed of assignment of mortgage— Consider ation—Begist ration. 

A deed of assignment for a consideration of less than Rs. IQO, of a mort- 
gage for a consideration of Rs. 1G0, or upwards, does not need registration, 
i ; : vY.v i Special Appeal Ng, 828 of 1876. 
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Eumaji . This was a special appeal from the decision of W. M. CogTilan, 

imirn Has- District Judge at Thana, affirming the decree of Balaji Eaghiiiiatli, 
oavba, 2nd Glass Subordinate Judge at Alibag. 

The plaintiffs as assignee of a mortgage for Es. 100, sued to 
recover from the defendant personally, or from the mortgaged pro- 
perty, -the sum of Es. 157-8-0, due under the mortgage for princi- 
pal and interest. 

The deed of assignment to the plaintiff purported to Imre been 
' executed in consideration of the sum of Es. 57, paid by the 
plaintiff to the original mortgagee, and was unregistered. Both 
the Lower Courts held that as the deed of assignment conveyed an 
interest in immoveable property, which was valued- at Es. 100 in 
. the mortgage deed, the deed of assignment ought to have been 
registered, and rejected the plaintiffs claim, as it was based upon 
: 1 ' ‘ such unregistered 'deed. The original mortgage' was registered. 

j Bhairamdth Mangesh , for the appellant, contended that both 
the Lower Courts were wrong in holding that registration of the 
deed of • assignment was necessary, and relied on Vamdev v* 
RdmaS -0 

Mahadev Chimnaji for the respondent, 

Westeofp, 0. J. : — The Court, following its own decision in 
' Fdsudev Moreshwar Gunjmk v. Mama Babaji Bange^'hmd the? 
Calcutta decision — Rohinee Delia v. 8Mb Chwider Ghatterjee 
holds that the deed of assignment (Exhibit No. 4), being for a 
' consideration less than Es. 100, did not require registration. 'It 
may be that the parties to the original mortgage (Exhibit No. 8) 
valued the security and the solvency of the parties at Es. 100 or 
• 1 upwards, but it does not thence follow that either or both wore 

; deemed of that value at the date of the assignment, and it was for 

' ' ; the parties to that latter transaction, for the purposes of registrar 

1 • v ' tion, to fix the value of the interest thereby assigned* This Court, 

therefore, reverses the decree of the District/ Judge and remands 
this cause for a new trial on the- merits. 

>\ '' my/ , t .'A m, - f Deew&v&wmedi: 

| ll Bom. Ih C. Rep., 14% 4} ll Dorm H* C. Item bW , i 

'• . i ' 5 - ; |i 16. Oak, W. R t 0(S$,Ciy.»uL , ^ 


VOL. II] 


BOMBAY SERIES* 


99 


PRIVY COUNCIL, 


March 1,2, 1877. 
PEES ENT. 


Sie James W. Colvile. 
Sie Babnes Peacock. 


Sie Montague E. Smith. 

Sie Bobeet P. Collies. 

Oh appeal feom the High Covet op Judicatuke at Bombay. 

VASUDEV SADASHIV MODAK (Pl aintiff) The COLLECTOR ml 

of RATNAG-IBI (Defendant). March 1, 2. 

“ The Pensions Act, 1871 ** — Jurisdiction — Desmufch, 

A plaintiff alleging that, as the hereditary Desmukh of certain mahals, he 
was entitled to be paid directly by the ryots of these mahals a percentage 
on the revenue thereon assessed, sued to recover a portion of such percent- 
age which had been collected along with the revenue and retained by the 
Grovemment : Held that the claim was “a suit relating to a grant of money 
or land revenue/’ and as such excluded from the jurisdiction of the Civil 
Courts by Section 4 of “the Pensions Act, 1871.” 

The sole question for decision on this appeal was whether the 
suit brought by the appellant as plaintiff was, as had been held by 
the Courts below, excluded, by the provisions of Act XXIII of 
1871, from the jurisdiction of the Civil Courts. 

The rights which the plaintiff sought to establish in this suit 
were set forth in a sanad, granted on the 3rd March 1777, by 
MMhnvrav Peishwa to the plaintiffs ancestors, Sadashiv Raghu- 
n^th and Balaji Grovind Modak. 

This document, which was addressed to the Maha jans and Eliots 
(officers employed to collect the revenue) of certain mahals there- 
in named, began with a recital that the said Sadashiv Balaji 
had come before the Peishwa, representing that the desmukhi 
watan of. the said mahals, which had been long enjoyed by their 
ancestors, and which included a right to levy directly from the 
ryots of these mahals half-an-anna on every rupee of revenue col- 
lected in cash, half a maund on every kandi of revenue collected 
in grain, half a maund on every kandi of ghee sold by milkmen, 
half-an-anna on every rupee' on articles sold by weight, and two 
annas and a half on every thousand articles sold by number, bad 
been resumed by Maharajad Sivaji, who had granted in lieu there™ 

; }pi & '’fixed yearly allowance of Us. 7 5, which, allowance had afterwards ; / ' ; : 


'’;bebfihmcreased' by Kinoji Angria and' other rulers. 


After reciting 
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ihe prayer of the said Sadashiv and Balaji Modakthafc the Peishwa 
would grant letters, authorizing them to levy their desmukm 
haks, as formerly, directly from the ryots, and further reciting 
that a claim, which had been made by certain other parties to par- 
ticipate in the said haks, bad not been substantiated; the sanad 
proceeded:— “It follows that the hak of the Modaks aforesaid, 
which is now held in abeyance, should be released to be. levied, by 
them directly from the ryots in accordance with the jamabandi. 
We are, therefore, graciously pleased to release their .haks wmeh 
■were credited to the Government, and to grant this ajnapatra 
(order). Do you, therefore, cause the amount of their hak on the 
Government jamabandi, whatever it may amount to according to 
the established practice, to he paid by the ryots to them, their 
sons and grandsons, &o., from generation to generation.” 

It will he noticed that while the dues - leviable under this sanad 
on revenue assessed in cash amount to 3| per cent., the dues on 
the grain assessment were only 2| per cent. The dues on both 
assessments continued, up to the year 1842, to he collected by the 
plaintiff's ancestors and by himself directly from the ryots. After 
that year the Government officials collected them with the regular 
revenue and paid them over to the plaintiff. 

In the year 1868 a new revenue settlement came into force. 
The grain assessments were abandoned, and a consolidated cash 
assessment was introduced. When this change took place, the 
present appellant contended that he was entitled to receive half- 
an-anna in the rupee (3£ per cent.) upon the whole consolidated 
cash assessment ; whereas the Government contended that he was 
nnlv entitled to this percentage upon the amount of the original 
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The present , suit relates to the desmukh! dues payable to the 1877 
plaintiff for the years 1868-69 and the subsequent years up to vis u dev 
1871-72. The plaint was filed in the District Court of Eatnagiri 
on the 81st March 1878. It set forth that the plaintiff was entitled, 
as hereditary desmukh of certain mahals in the Eatnagiri district, ^ectoe°of 
to levy from the ryots of these mahals half-an-anna on every rupee Ratjsagibl 
of revenue assessed in cash; that this due had formerly been re- 
covered by the desmukh directly from the ryots, but had latterly 
Been received by the Government on behalf of the desmukh ; that 
the plaintiff’s right to receive the amount in full had been estab- 
lished in the suit recently* 1 brought by him against the Collector 
of Eatnagiri, but that payment of part of his dues being again 
withheld by Government, the present suit was brought to enforce it. 

The plaint further alleged that whereas, under the provisions of 
Act XI of 1843, a single person might be appointed to discharge 
the duties of the plaintiff’s office, the Government, without the 
plaintiff’s consent, had appointed more than one such person, and 
had remunerated them out of the dues belonging to the plaintiff. 

The plaintiff claimed that these persons should be dismissed, and 
the amount paid to them refunded. The plaint also alleged that 
certain lands, on which revenue had formerly been assessed, had 
been planted by the Government as a teak forest on which no 
fixed revenue was assessed, although the timber grown thereon 
was out and sold by the Government. The plaintiff claimed to be 
paid his dues in respect of the revenue realized by Government 
through the sale of such timber. He also claimed interest on the 
various items of his demand. : ■ ''/./G ..v 0 -' ; \ ' u ; ■ 

The Collector of Eatnagiri put in a written statement, in which, 
among other objections, he submitted that the jurisdiction of the 
Civil Courts was ousted by the provisions of Act XXIII of 187 L 
The case came on for hearing before the District Judge on the 
24th October 1873 , when the plaintiff’s pleader was examined by 
the Court, under Section 125, Act YIXX of 1859, as to the nature 
of Ms claim, and stated that the hak claimed was an allowance 
obtained from, and payable by, not the Government but the ryots ; 
band,; although the Government at that time collected the amount' 
from the ryots, yet that it did so on the plaintiff’s behalf, and as 
;.due : to the .plaintiff ; and that the Government merely paid over \ 
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1877 the same to the plaintiff, hut did not pay anything out of its own 

— — — funds. Further, that, according to the practice, the plaintiff could 
Sadashit release or alienate his tocitciyi ) and that the Goveirunent could, not 
Mo ® AK refuse to give effect to such a transaction, nor could it alter the 
The Col- amount payable. 

Eatnagiei. A representation, in writing, to the same effect was on the same 
day submitted to the Judge, who decided that, on the statements 
contained in the plaint and made by the plaintiff’s pleader on 
his behalf, the claim was barred by the provisions of the Pensions 
Act, and that it was, therefore, unnecessary to enter into the merits 
of the case, or take evidence therein. He accordingly dismissed 
the plaintiff’s suit with costs. 

In coming to this decision it would appear that the Judge had 
before him the record of a suit (referred to in the plaint) in which 
the plaintiff had established against the Government his right to 
he paid his entire dues at the rate of 3§ per cent., and, as part of 
that record, the sanad of March 1777, the substance of which has 
been given above. 

Again st the decision of the District Judge the plaintiff prefer- 
red a regular appeal to the High Court at Bombay. He objected 
that the Judge had erred in holding the suit to he barred by Act 
TXTTT of 18 71, since it did not relate to a pension payable on the 
part of Government within the meaning of that Act ; and that he 
had erred in refusing to go into the merits of the case, and to take 
the evidence offered by the plaintiff. He also contended that the 
Judge’s decision was against the weight of evidence. 

On the 1st October 1874, the High Court confirmed the decree of 
the District Judge and dismissed the plaintiff’s appeal with costs. 

, The reasons, on which the Court went, were thus stated * 

“ The argument for the appellant is, as we understand it, that 
the grant to the original holder of the watans was of a personal 
nature, conferring upon him and his heirs for ever a right to col- 
lect for themselves the emoluments pertaining to their office ; that 
this right was not a pension, or grant of money, or land revenue, 
■payable on the part of Government. * * *■ * After giving 
the matter, really in dispute, our very careful consideration, we are 
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obliged to concur with the Judge below in thinking that the Col- isY 
lector’s objection was a valid one, and that the claim preferred 
was one that the Civil Courts have, under Act XXIII of 1871, no 
power to entertain, the suit having been instituted after the said 
Act became law. The wording of Section 4 of the Pensions Act The Col- 
is most clear and comprehensive. It provides 6 except as here- Eathagua 
inpfter provided, no Civil Court shall entertain any suit relating 
to any pension or grant of money or land revenue conferred or 
made by the British or any former Government, whatever may 
have been the consideration for any such pension or grant, and 
whatever may have been the nature of. the payment, claim, or right, 
for which such pension or grant may have been substituted,’ and 
Section 8 interprets the expression 4 grant of money or land 
revenue ’ to include 4 anything payable on the part of Government 
in respect of any right, privilege, perquisite, or office.’ Now s 
according to plaintiff’s own showing, it is clear that the allowance 
was, in its inception, either a pension, or a grant of money, or land 
revenue, or both. It was a pension or annual stun conferred, and 
it was a grant of land revenue made for services to be rendered*. 

The mode in which it was to be levied appears to be immaterial. 

The Government of the time having the undoubted right to levy 
assessments on all cultivated lands, not expressly exempted from 
assessment, assigned a portion of such assessment or land-reve- 
nue, varying each year, according to the amount of the assessment 
which the Government reserved to itself for the remuneration of 
the watandars. It is argued for plaintiff that the grant was not 
an assignment of money or land revenue payable on the part of 
Government ; but it is impossible to regard it in any other light, 
and it is clear that it has been so treated both before 1842 and 
after that year, when the Government assumed to itself the right, 
with the assent apparently of the holders, of itself levying ■ the 
assigned portion and paying the watandars. The wording of 
the sections quoted leaves no room for doubt that this is a claim 
which the Civil Courts cannot entertain. Moreover, looking at 
the preamble to the Pension Act and to the course of previous 
legislation' (it is unnecessary to enumerate the various Acts here), 
it is perfectly clear that the intention of the 'Government of India, , 
in consolidating and amending the laws on the subject, was to I/A./a 
;T© ser^^ of: considering the validity of claims in iW'P'M 
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all parts of India to pensions and similar allowances conferred 
and granted by itself instead of allowing them to be submitted for 
adjudication to its own Courts. The plaintiff lias his remedy, but 
not in a Court of law.” 

The plaintiff appealed from the decisions of the Indian Courts to 
Her Majesty in Council. 

Mr. Ccwie , Q. <7., and Mr. J. D. Mayne for the appellant : — The 
Courts below were wrong in considering that the dues claimed by 
the appellant were either a pension, or a grant of money, or land 
revenue, within the meaning of Act XXIII of 1871. They were 
fees payable by the ryots and not by the Government, but which, 
since the year 1842, the Government had taken upon itself to 
collect. The suit was of the nature of a claim for money had and 
received to the use of the plaintiff, which the Government was bound 
to pay over. — Rangoba Naik v. The Collector of RatnAgiriS l > ; 
The plaintiff’s hak was something distinct from revenue. Down to 
the year 1842 he would have been entitled to come upon the ryots. 
It could not be understood that his right had been taken from 
him and compensation given for it. If the plaintiff had continued 
after 1842 to levy his hak direct from the ryots, and he were now 
suing for arrears, could it be objected that, under Act XXTTT of 
1871, the suit would not lie ? The inception of the plaintiff’s right 
was not of the nature of a grant by Government out of revenue. 
[S> Montague Smith : — The right must have originated either in 
an agreement with the ryots, or in an appointment by Government.] 
We should have had an opportunity given us of offering evidence 
that the right was not by grant [&V Robert Collier : — Can you 
say 'that this allowance was sot payable in respect of a right grant- 
ed by a former government ?] We say, we do not derive our 
right 'under the sanad, that was not the creation of our right. It 
was required to get rid of the previous action of the Government in 
taking the collection of our hak into its own hands. The sanad 
merely restores the desmukh to his previous position. T3i®: 
question is whether on the plaint, or on the statement of the 
|Aainiiff’s pleader, or upon the sanad, it . Irmstmeoesshril^ ! he ? 
taken that the plaintiff’s hak was a charge upon the Government 
revenue. We say that the materials before the Court were 
P) 8 Bom. H, C. Bep., 112, A. 0. J. 
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insufficient to allow that it had not jurisdiction, and we ask that 1877 
the case he remitted for further trial on this issue. ~ZT, 

V \SITX)EV 

Mr. J. F. Stephen, Q.C., and Mr. Graham for the respondent: — Sadashiv 
The provisions of Act XXIII of 1871 apply. In its inception 
the right of the desmukh was a grant hy Government out of the The Coi- 
land revenue. The function of the desmukh was to collect the iutITgieI 
revenue for the Government. To remunerate him for his services, 
it was open to the Government either to pay him directly out of ■■d';d:;Alif 

■ revenue actually received, or to remit some portion of the revenue 
to the ryots with the view that the espense of collection should be 
defrayed by them. There is, in reality, no difference in prin- • 
eiple between these two modes of payment. The Government is 
entitled to the whole revenue. The expense of collection is paid 
out of the reyenue by the Government, directly or indirectly, to 
the Collector. Whatever may have been the nature of the des- 
mukh’s rights originally, it is clear, from the recital of the s ana d 

of 1777, that they had been resumed by Government, and the 
allowances connected with them treated as a part of the general 
land revenue. When, therefore, the Peishwa, hy his sanad, restor- 
ed to the desmukh his former allowances, that was plainly a grant 
to him out of the land revenue. In the sanad the desmukh’s 
right is spoken of as a “hak on the Government jamabandi.” 

Mr. Coivie replied. 

At the close of the argument, their Lordships’ judgment was 
■'"delivered hy , - AAbAfit 

Sir James W. Oolyii, e — This is an appeal against a judgment 
of the High Court of Bombay, confirming a judgment of the 
Judge of first instance, which, before the settlement of issues in 
the cause, dismissed the suit of the appellant on the ground that 
it was excluded from the jurisdiction of the civil courts by “The 
Pensions Act, 1871.” The material sections of that Statute are 
the 4th and the 3rd. 

The 4th says, “except as hereinafter provided” — and it is ' Ad 
admitted that the case does not fall within any of the statutory 
exceptions — “ no civil court shall entertain any suit relating to 
any pension or grant of money or land revenue 'conferred or : 

■ ■made by the British .or any for^ Government, whatever may : ’'A 
have been the consideration for any such pension or grant, and 
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1877 whatever may have been the nature of the payment,, claim, or 
VisuDB v~ g rar ^ which such pension or grant may have been, substi- 
Sadashiv tuted j M and the 3rd, which is an interpretation section, says — 
Moeak <£ j q fpia the expression ‘grant of money or land revenue’ 
The Cot- includes anything payable on the part of Government in respect 
IatkTsiei. of any right, privilege, perquisite, or office.” 

It is to he observed that upon this appeal it would he impos- 
sible for their Lordships to pronounce affirmatively that the suit 
is not one which under the Act is excluded from the jurisdiction 
of the civil courts. The case, as put by the learned counsel for the 
appellant, is simply that the materials before the Courts were in- 
sufficient to show that they had not jurisdiction, and that therefore 
the cause should he remitted to India for a fuller trial there on 
this issue. r 

The materials which were before the Court were the plaint, the 
oral examination by the Judge of the plaintiff’s pleader, the sanad 
of the 3rd March 1777, and the judgment in a former suit insti- 
tuted by the appellant against the Government before the passing 
r';V v of the Act. 

The question is, whether, taking all these together, the Judge 
had not sufficent grounds for saying that the suit was within the 
meaning and operation of “ The Pensions Act, 1871.” 

The plaintiff’s case was that he was the hereditary desmukh 
of certain turufs or districts; that as such he and Ms ancestors 
had long been entitled to receive directly from the ryots a per- 
centage, equivalent to six pie in the rupee, upon that part of (ho 
revenue which was assessed in cash; a smaller percentage upon 
that part which was assessed in grain: and certain other oVh 
which their Lordships think may be dismissed from consideration * 
because, though the articles in respect of which they were payable 
were articles upon which revenue was levied under the ' Zimn- 
native governments, they have long since been abandoned 'by the 
< g o British Government as the subjects of revenue, and the rights of 
the desmukh, in respect of them, are really not in issue in this suit. 

The questions arising between the parties may he folly tried and 
determined upon the first two items of revenue’. 
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These rights of the desmukhs were, as the plaintiff says, 1877. 
confirmed, or, as the other side put it, re-granted by the sanad of y.{ srDEV 
1777. And the plaintiff alleges that up to the year 1842 he re- SadIsbiv 
eeived his dues directly from the ryots ; hut that since 1842 the Mo ° AE 
Government has received them on his behalf, and become account- The Cor '- 
able to him for them. It is an undisputed fact that in the year 
1868 there was a new revenue settlement, since which the whole 
of the revenue receiveable by Government and assessed upon the 
ryots has been a money assessment, no part of the revenue being 
now assessed in grain. 

Upon this state of facts, two distinct questions arise : first, whe- 
ther in its inception and original character the desmukh’s right 
is not one within the scope and operation of the Act of 1871 ? 

Secondly, whether, if that be not the case, the right has not been 
brought within the scope and operation of the Act by the alter- 
ations in its character that have subsequently taken place ? 

The judgment of the High Court of Bombay answers the first 
of these questions in the affirmative, and proceeds on that finding. 

It says .* “ Now, according to plaintiff’s own showing, it is clear ' 
that the allowance was, in its inception, either a pension or a 
grant of money or land revenue, or both. It was a pension or 
annual sum conferred, as it was a grant of land revenue made 
for services to .be rendered. The mode in which it was to be 
levied appears to be immaterial. The Government of the time, 
having the undoubted right to levy assessment on all cultivated 
■ lands, not expressly exempted from assessment, assigned a portion 
of such assessment of land revenue, varying each year, according 

to the amount of the assessment which the Government reserved 

to itself for the remuneration of the watandars.” 

Their Lordships, without adopting every word of that judgment 
as their own, are of opinion that the general conclusion is correct, 
and think it is established by the sanad of 1777. That document 
recites the representation or petition of the appellant’s ancestors, 
from which it appears that, whatever may have been the nature of 
the original right, the right of receiving these haks from the ryots 
had at all events for a considerable number of years been suspended • 
that as early as the time of Sivaji the haks were resumed by the 
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■V ' ]’S77 Government of the day, and the value of them credited to the Gov- 

^yTsudev ernment— that is, treated as part of the general revenue of the 

S abash iv country— certain fixed salaries being paid to the desnmkhs ; and 

Vm that this system, with some variation as to the amount of the 

The Col- sa ] ar y continued during the time of llano]! Axigria* and was in 
lector of , 1 *'■" : ■ ' ■ y -. ' 

Eaxhagxei. force when the country again came under Mahratta rule. The 

petition of the then deshmukhs to the Peiskwa prayed to hay© 

the old and suppressed allowances restored to them ; stating, how- 

■ ' ever, that there was a dispute between them and certain other 

. parties as to who were the proper watandars. The result was that 

the Peishwa recognized the right of the appellant’s ancestors as 

between them and the rival claimants, and made an order upon the 

naahajans and the khots of the villages of the mahals or turufs in 

question, enjoining them to cause the amount of the^hak on the 

Government jamabandi, whatever it may amount to, according to 

the established practice, to be paid by the ryots to the petitioners, 

their. sons and grandsons. Now the original right of these 

desmukhs, the beginning of which seems to be lost in antiquity, 

was substantially, as the High Court has put it, in the nature of 

a grant of revenue. Their functions were those of a collector of 

revenue for the Government. They were authorized to retain, out 

of what they received from the ryots, a certain percentage upon 

that which was fixed as the Government revenue for themselves, 

paying the balance to the Government. It is difficult to see how 

the Government could impose upon the ryots the obligation of 

paying these allowances to their officers, except by the exercise of 

their sovereign right of imposing and receiving a revenue from 

all lands which were not in their nature rent free. The land- 

revenue system in India is founded upon the notion that the State 

, • is entitled to receive a certain portion of the produce of all lands 

/ not especially exempted from assessment. Of course some govern- " 

ments have been more exacting than others, but the general action 

■ of native governments was to take a certain proportion. From the 

/.gross-' amount assessed the expenses of collection mustmecessarily: 

be deducted; and whether the collectors were paid by salary, Jr 

allowed to receive a commission on their collections directly from 

' ; "/the -ryots, the sum- wMcbweni into the coffers ' of. The- ; Gov a 
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Their Lordships are of opinion that, wnatever the foundation 1877 

of the desmuhhs’ rights originally was, the sanad must now be 

treated as the foundation of those rights as they exist. At the 
date of that document the receipt of the old allowances had long 
been interrupted. The whole of what was received from ryots ^toe°of 
went into the coffers of the State, which paid its collectors by Kainagibi. 
salaries : and, consequently, the restoration of the old allowances 
by the Peishwa was in substance a grant by him of part of his 
land revenue, and, therefore, falls within the terms of the 4th section, 
without the aid of the 3rd, as a grant of money or land revenue 
conferred lav a former government. Therefore their Lordships 
agree with the High Court in the conclusion to which they came 
upon the first question ; and that is, of course, sufficient to dispose 
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plaint to the effect that since 1842 the Government has received the 
desmukMs allowances as something distinct from revenue from 
the ryots on Ms behalf and as Ms agent, under circumstances which 
would make them liable to him as for money bad and received. 

It appears, therefore, to their Lordships that no ground has 
Batnaoibi. been made for disturbing the judgment of the Court below, and 
they must humbly advise Her Majesty accordingly. They would 
have been extremely sorry if they had had to remand the cause, 
because though it might have been satisfactory to have fuller 
' information on some points raised in the argument, they are 
satisfied, upon the materials before them, that a fuller trial would 
equally result in the conclusion that the suit is within The 
, . , . ' Pensions Act, 1871,” and that the plaintiff must seek Ms remedy 
by the procedure thereby provided. 

Their Lordships will humbly advise Her Majesty to dismiss the 
present appeal, and to confirm the judgments below, with the costs 
of the appeal 

Decree affit mint 
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[appellate civil.] 

Before Sir M. M. Westropp, Knight , Chief Justice, and Mr. Justice 
Ndndhhai Haridds, 

The COLLECTOB or THANA (Defendant anb Appellant) v. BAL 
PATEL (Plaintiff and Besfqnbent )/ X4 

Might to free pasturage — Bombay Act I of 1865, Section 32. 

Plaintiff erected a hut on public ground, in a village in the district of 
Tkana, and lived there annually for a few months, while his cattle grazed 
on the public grazing ground in that village. He was not the owner or 
lessee of any land in the village. On being prevented, by the Collector of 
TMna, from thus grazing his cattle, plaintiff brought a suit against that 
officer for a declaration of his right to graze Ms cattle within the limits, not 
only of that village, but of any other village in the district of Thand. 

Meld that plaintiff was not entitled to any such rkdit 

The phrase “ village cattle ” in Section 32 of Bombay Act I of I 860 does 
not include the cattle of any roving grazier, who may choose to squat for a 
few months on the public ground of a village. That Act does not vest the 
right of sanctioning such a diversion of the village grazing ground k the 
villagers themselves, but in the Bevonue Commissioner, whose consent mutt 1 


April 4. 



This was.- a special appeal from 'the decision of *W« M. Ooghlafi, 
District Judge at Thana, affirming, with slight amendment* the 
decree 1 of H. J. Parsons, Assistant Judge at the same place. 

The ' facts of the ease are shortly these. The plaintiff Bal 
Patel was a cattle-breeder* and it was his practice to stop with his 
cattle during the monsoon at the village of Yeluk, in the district 
of Thana, where he lived in a hut erected by himself on the public 
ground of the village. 

At the end of the monsoon he went for a short time above the 
Gbits, and* on Ms return* worked his way towards the sea at 
Kelva Mahim, a taluka in the district of Thana, and came back 
to the village of Yeluk at the beginning of the monsoon. It did 
not appear that the villagers of Veluk had ever taken any steps to 
prevent the plaintiff from following this course, but he had never 
obtained the leave of the Revenue Commissioner to adopt it. 

On the 6th March 1874 the Collector of Thana issued an order 
to the Mamlatdar of Shapur, directing Mm to take steps for pre- 
venting persons from grazing their cattle in the manner in wMch 
plaintiff grazed Ms. On the 20th April 1874, the Mamlatdar 
issued a circular to the village officers in Ms taluka, directing them 
to carry out the Collector’s order. 

Plaintiff’s cattle accordingly were driven away from the pasture 
land in Yeluk. He, therefore, instituted the present suit for a 
declaration that he, like the other inhabitants of the village of 
Yeluk, was entitled by custom to graze Ms cattle in that and the 
other villages in the district. 

The Assistant Judge held that the Collector’s order was illegal, 
and that the plaintiff was entitled to a declaration of his right as 
set J forth by [him in his plaint. lie accordingly gave judgment 
in plaintiff’s favour, with costs against the defendant. That 
decree was affirmed in appeal with a very slight modification. The 
Collector, thereupon, presented the present special appeal to the 
High Court. 

Farran-^ Mao Sdkeb V. iY MandWz (Acting Government 
Pleader) with Mm, for the appellant The Collector’s order has 
been wrongly held fa be illegal The lower Courts have erred in 


The'' V' 

ColLBCTOK 
of Thana 



THE INDIAN LAW BEPOBTS. 


: b 1877 ' declaring that Government have not the right, both on their owe 
account and in the interest of the public, to prevent the lands 
C°~ reserved by their orders for free pasturage for the people of a 
v. particular village from being misappropriated by others. 

Bai< Patel. Mahadcv Chimndji Apte for the respondent : — So long as the 
respondent was an inhabitant of the village of Yeluk he was 
entitled to use the village grazing grounds. The other inhabitants 
of Yeluk have raised no objection to his so doing. 

Westropp, CJ. : — The plaintiff (respondent) alleges himself 
to be a villager of Yeluk in the district of Tirana, and in virtue 
thereof by his plaint prays that it may be declared {infer alia), 
not only that he has a right to graze his cattle within the 
limits of Mouje Yeluk, but also within the limits of any other 
village of the district of Thana. The claim to graze his cattle in 
villages other than Yeluk is, on the very face of it, preposterous, 
and on scrutinizing his claim to graze his cattle in the village 
grazing ground of Yeluk, we perceive that it is quite as ill-found- 
ed as his alleged right so to utilize the grazing commons in the 
other villages of the district of Thana. It is admitted that he is 
not the owner of a single square foot of ground in the village of 
Yeluk, but it appears that he had erected a hut on public ground 
belonging to that village, where he sojourns for a few months 
while his cattle are engaged in exhausting the grass set apart for 
the real villagers. Bombay Act I of 1865, Section 32, enacts that 
the land, thereby authorized to beset apart for “free pasturage 
for the village cattle ” and for certain other purposes therein 
specified, “shall not be otherwise appropriated or assigned 
without the sanction of the Revenue Commissioner.” It is 
perfectly absurd to suppose that the term “village cattle n 
includes the cattle of any or every roving grazier who may choose 
to squat fora few months on the public grounds of the village, and 
to allow his cattle to prey upon the lands set apart for the villagers. 
And the Act does not vest the right of sanctioning such a diver- 
bh'hy ■■ g'Sku of the village grazing ground in the villagers themselves,; butt 
> b Revenue Commissioner, whose .assent it is not pretended,, 

has been obtained by the plaintiff. So far from Condemning' the 
Collector for Ms intervention, we think that his conduct was praise- 
worthy in putting an end to such an abuse as appears to have 



grown up in Ms eollectorate, and in insisting upon the preserva- jstt 

tion of the- village grazing grounds and the Grovernmeni forests 

for the purposes for wMch they are properly reserved. We deem Collectoe 

the suit of the plaintiff to he characterized by no ordinary effront- 0F ^ : A 

ery, and we reverse the decrees of the Courts below with costs of Eal Eatel. 

suit and both appeals, which must be paid by the plaintiff to the 

defendant. 

Decrees reversed . 


[APPELLATE CIVIL.] 


Before Sir M. M. Westropp, Knight , Chief Justice, and Mr, Justice MelvilL 

. SUBHABHAT bin BABANBHAT (Plaintiff and Appellant) v* 

VABUBEYBHAT bin SEBHABHAT and othees (Defendants and 1 
Bespondents).^ 

A sale convertible into a mortgage . 

Where a deed, which on the face of it was described as a mortgage, stated 
that the grantee was already in possession under a previous mortgage by 
the grantor, and was under the second deed to receive the profits .in liquida- 
tion of interest so far as they would go, and that the grantor was not to be 
liable to repay the principal money or such balance of interest (if any) as 
might accrue upon it, unless lie adopted a son, and the grantee, unless that 
event happened, was to enjoy the property conveyed in right of purchase 
for the sum (principal and interest) due to him. 

Held that the deed was a sale liable to be converted into a mortgage, and 
not a mortgage liable to be converted into a sale, 

Howard v. Harris , 0) Bdmji v. Chinto, ( 2 ) Shanlcurbhdi v. Kassibhai, (3) 

referred to and distinguished. A- ; 

. This was a special appeal from the decision of W. EL Crowe, 
District Judge of Kanara, affirming the decree of J. L. Fernandez, 
Subordinate Judge at Ooonrpta. 

'.The plaintiff Subhabhat brought this suit against Vdsudev- 
that and four others to redeem a mortgage of certain immoveable 
property described in the plaint. He alleged that the property 
originally belonged to one Haribhat, from, whose representatives— 

■ CD 1 Tern. 190; S. 0. 2 Wh. and TudL £ 2 ) 1 Bom. IL 0. Bep. 199. ■ 
L* 0* 947, 3rd Ed. 9 Bonn H. 0. Bep. 69, 

* Special Appeal No, 23 of 1877. 
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Bra owner o! the property in dispute; that it was mortgaged to hia 
Bab an beat ancestor g u thhat Gopi 'by the said Harihhat by two deeds, the 
VXstoev- j ater 0 f ^lueh. (Exhibit No. 21) was dated the 12th March 1832, 
Spbhabeat and intended to operate as a sale if the said Harihhat died with- 
AND oxhbbs. oufc a(io ptmg a son, which event happened, and that consequently 
this defendant’s ancestor became the absolute owner of the pro- 
perty. The answers of the other defendants are not material to 
the case. 

The following is an English translation of Exhibit No. 21 on 
which the first defendant based his claim: — 

“Prosperity. The year of the victorious king ShalivaMn, 
1753, Khara being the name of the cyclical year, the month 
Falgoon Shoodh, the date 10th, Monday, the Easli year 1241 
[1832 A.D.] the 12th of March. To Shrimant Shootbhat, son of 
Shambhat Gopi. A second [or additional] mortgage-deed of 
lan d is executed by Haribbat, son of Eaghoobhat, as follows: — 

' Owing to my necessity, I formerly, on the 2nd of Kartik Shoodh, 
in the cyclical year called Vikrdma (7th November 1820), mort- 
fffgfoh gaged, for Hons 36 and Falams 2] (Es. 145), to your elder 
brother Mahabaleshvarbhat my share in my muli-land, and my 
share in the allowances payable to the god Kam&thirtha, together 
with the profits which accrue from the TJpadhiship to the god 
Shri Mahabaleshvar, with right to enjoy the same, and made over 
into your possession the said land, the allowances and the profits. 
Latterly I received from you (money in) cash, rice and other 
goods. Together with the value thereof, the debt is found, on 
account made up to this day, to amount to Hons 38 and Falams 
6J [Es. 154-8-0] ; I have no other means whereby to pay you 
. interest thereon. Therefore, as you have been enjoying all the 
property mentioned in the original mortgage- deed with the right 
(-fe;;;;..';;]:;- ibfe' same, passed by me, as also my house-site, and the 

rent, Hons 2 and Falams 2| [Es. 9], of my share due from 
Belekan Jetti, so you may continue to enjoy the same, in reduction 
of interest, as much as possible, on sums borrowed by me. I will 
manage the Pujariship of the god Eamathirtha, and the Upadhi- 
ehip of the temple of Shri Mahabaleshvar, If 1 get abov of my 
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liking for adoption, and make him my adopted son, I will pay you jg <jf 

off, in one. lump sum, Hons 36 and Falams 2J due under the ori- 'g~ J bhXbha* 
ginal mortgage deed and the money due under the second inert- ^ bin 
gage, together with interest remaining due, and redeem my share v 
of land, allowances, profits aforesaid. In the event of my not Yastjdev- 
adopting a son, my share of property, all muli-land, allowances, Suehabeat 
profits, &c., may be enjoyed by you in the same way as I did, in AKI> 0THEE ®* 
right of purchase for the sum, principal, and interest due to you. 

Even the Pu j ariship of the god Ramathixtha, and the Upadhiship 
of the god Shri Mahdbaleshvar, so far as appertaining to my share, 
may be enjoyed by you. You are to enjoy the same from gener- 
ation to generation. Thus I execute the second mortgage. The 
proceeding in respect of the house-site is also given into your 
charge. /Thus I execute the second mortgage. The signature 
of Haribhat.” 

The Subordinate Judge held the suit barred, and rejected the 
plaintiff's claim. In appeal that decree was confirmed by the 
District Judge. /;. > v. • ' 

Shdmrav Vithal \ for the appellant : — Restrictions on the re- 
demption of a mortgage are always discountenanced in equity. 

No agreement in a mortgage can make it irredeemable, either after 
the death of the mortgagor, or upon failure of issue male of his 
body, as held in Howard v. Harris S $ The learned pleader also 
cited Fisher on Mortgages, page 278, Section 489, 2nd Edition. 

Sh&ntdr&m Nar&yan, for the respondent. 

Westropp, O.J. Although the deed of the 12th March 1832 
(Exhibit 21) is on the face of if described as a mortgage, it is 
necessary to see whether its contents warrant that description. 

'The grantee was already in possession under a mortgage of the 
7th November 1820,, and was under the new deed to receive the 
profits in liquidation of interest so far as they would go— and, as it 
appears to us, the grantor was not to- be liable to repay the prin- 
cipal money, or such balance of interest (if any) as might accrue 
upon if, unless he adopted a' son. We do not perceive how, so 

an adoption, the : 

m 1 Vera. 190; 8. 0 * Wh. and lad, Ju C. 947, 3rd Ed, 
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grantee could have maintained any suit against tom either tor 
principal or interest — {vide Goodman v. Grierson^ and per Gotten 
ham L. 0. in Williams v. Owen ®). In Howard v. Harm 1 ® there 
i covenant by the mortgagor to pay, upon which he might bo 
by the mortgagee— a circumstance which distinguishes that 
■ case. Here, in fact, there would not have been 
debt whatever due from the grantor until he adopted a sod, 
that event, would not have the usual 
This, therefore, seems to us to be a case 
sale liable to be converted into a mortgage, and not like 
Ramji v. Chinto ,W Shankar bhdi v. Eassilhai,^ and the cases there 
mentioned, which are instances of mortgages liable to be con- 
verted into sales. There has not been any adoption by the grantor 
here, and he could not have redeemed unless he adopted a son. 
For these reasons we affirm the decree of the District Judge with 
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and th.6 grantee, except in 
remedies of a mortgagee, 
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Decree affirmed. 


contributories, against whom a balance order by the Court ot than eery 
bad been made, as « Devji Bbanji, cotton merchant, 15 and as being sued ** in 

his own right/* 

Held that the plaintiff company could not he allowed to give evidence 
that the shares were in fact held by a firm consisting of two individuals, 
named respectively Bhanji Zutani and Devji Bemrdj ; nor could the plain- 
tiffs he allowed, at the hearing of the appeal, to amend their plaint, originally 
framed against both partners with a view to making the firm liable for the 
amount of the calls, so as to sue Bhanji Zutani only, who alone was alleged 
to have signed the articles and memorandum of association in the name off 
Devji BMnji, and to make Mm personally liable as the holder of the shares. 
—WeiktrsM ms Case (L. B. 8 Oh. Ap. 831 ) distinguished. 

(i) 2 B. and B. 274, 279. l3 > 1 Tern. 190. ' : 

m 5 My. and Or. 303, 308. <*> 1 Bom. Iff 0. fiep. 199. 

<5) 9 Bom, H, 0, Hep, 69. G ; " GG</ G 

G * Suit Ko. 514, of 1875, Appeal No. 136. 






Sfiffiifii 

atiiitisi 


;.gag 


: 


TO L. II.] 


BOMBAY SERIES. 


The plaintiffs sued the defendants, Bhanji Zutani and Devji ' 1377 
Hemraj, , trading in co-partnership together under the style or firm The 
of Devji BhAnji, to recover the amount of calls due on certain 
shares in the London, Bombay, and Mediterranean Bank, Limited, and 
alleged by the plaintiffs to have been allotted to and held by the 
defendants. The suit was brought on a balance order of the Limited, 
Court of Chancery, dated 26tk January 1871, made against, the 
persons appearing in the list of contributories as holders of shares Zutani 
• in the company. In the list of contributories the name of the an 0 thee. 
holder of the shares in question was entered as “ Devji Bhanji," 

. who was also there described as a cotton merchant/ 9 and as being 
sued “in his own right." At the hearing before Sargent, J., 


.sued; “in his own right." At the hearing before Sargent, J., 
several issues were framed, of which the fifth, the only one mate- . 
rial for the purposes of this report, was as follows : — 

“Whether the order of the 26th January 1871 constitutes a 
cause of action.' against the defendants or either of them." 

Taylor , in opening the plaintiff’s case, stated that, at the time 
the shares were applied for and allotted, the defendants Bhanji 
Zutani and Devji Hemraj were, as they still are, trading in part- 
nership together, under the style of Devji Bhanji, as cotton mer- 
chants. The memorandum and articles of association were signed 
by Bhanji Zutani in the name of his firm Devji Bhanji. 

Sargent, J., on the statement of the plaintiff’s case,. dismissed 
the suit without going' into evidence,, on the ground that neither 
of the persons sued was the person whose name appeared on the 
list of contributories, and against ■whom the balance order had 
been made. The plaintiffs appealed. 

Starling (with whom was Taylor) for the appellants:— A Irnr . 
may be put on the list of contributories, and a balance order made', 
against it, and' the order, when made, may be executed, by suit 
against the members of the firm, or by arrest of the members,' or 
against their goods: W(dkermeimh CaseS It is a well-known 
'custom in this country for a firm of two individuals to be ’"called 
by the first names .of its' two members. The firm Devji: 
is composed of the two individuals, Devji and Bhanji ; therefore 
"both Devji and Bhanji are, in fact, on the list of contributdms.; 
The learned Judge should have allowed evidence to have. been given 
m L. R. S CL, Ap. SSL 

• b 492—1 , 1 , 'Van./ -V : : 


■,v V N V ^ v; 






THE INDIAN LAW EEPOETS 


to show that Devji was, in fact, Devji Hemruj, and Bhanji was 
Bhanji Zutani, and that one of them was authorized to sign the 
name of the firm, Devji Bhanji, for the shares. 

[Westropp, C. J. : — Looking only at the balance order it would 
appear that Devji Bhanji was a single individual. What you are 
asking us to do is substantially to amend the order of the Court of 
Chancery.] 

The description only means that the trading party known as 
Devji Bhanji, whether individual or firm, carried on the business 
of a cotton merchant, and that is correct. 

[Green, J. The description a cotton merchant sued in his 
own right ” is not correct, if, as you say, what was meant was two 
cotton merchants sued as partners.] 

The description was not invented by the plaintiffs or by the 
Court of Chancery. It was supplied by the defendants them- 
selves when they signed the memorandum and articles of associa- 
tion. 

[Westropp, 0. J. We cannot assume that.*] 

At all events, if either of the defendants signed the name Devji 
Bhanji, whether that were his own name or not, the plaintiffs 
would be entitled to go against him as Devji Bhanji. The learn- 
ed Judge, therefore, should have heard the evidence and passed 
judgment against that one of the defendants who actually signed 
the name Devji Bhanji for the shares. 

[Westropp, 0. J. : — That would have been a variance from the 
case made by the plaint,] 

But not from the issues. The issue on winch the learned 
Judge decided the case was whether the balance order consti- 
tuted a cause of action against the defendants or eilittr of them. 
But" to prove signature by one is, in fact, only part of the case 
made by the plaint, for as the plaint stands we should have had 
to prove signature, by one of the defendants, of the memoraiiduiii 
and articles of association, and that the other defendant was Ms 

■ * On reference to the articles of association it was found that the sigua* 
Bhanji- * was iii : ; Gujarathi.; ' and' ' 'the ; 

Gujaarathi, might be translated either “ cotton, merchant’* in the singular* or 
fi< cotton merchants” in the plural. 
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partner, and had authorized him to sign for the shares. Suppose 
we had succeeded only in proving the first point, we should still 
have been entitled to a decree against the one who actually sign- 
ed, and the suit would have been dismissed as against the other. 
If necessary, I ask to amend the plaint now. 

Mayhem and Lang, for the defendants, were not called on. 

W nsTROPP, O.J . : —The balance order of 26 th January 1871 is 
a part of the record in Chancery, and as such “ imports incontro- 
vertible verity.” In Weikenheim’s CaseW the Master of the Bolls 
did nothing contrary to what he found on the record, for the words 
Weikersheim & Co., in that case, implied the existence of more 
than one member of the firm ; whereas the words here, “ Devji 
Bhanji, cotton merchant,” placed on the list “in his own right,” 
imply the existence of only one individual trader. 

What the plaintiffs ask us to do, is to allow them to give evi- 
dence for the purpose of showing that Devji Bhanji, of whom 
the balance order speaks as one man, in the singular, was, in fact, 
two men, in the plural, and thus virtually to amend the record of 
the Court of Chancery, which we cannot do. 

Nor, having sued the two defendants as partners on a joint 
liability, can the plaintiffs now be permitted, in the same suit, 
to proceed against one whom they allege to have signed as 
Devji Bhanji. That is a wholly different case from the other. 
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[APPELLATE CIVIL JURISDICTION.] 

Before Sir If. B. Wedropp, Kt., Chief Justice, Mr, Mice Wed, 
a%d 'JfiPi Justice Jihili&y* 

1ST? MOEU BIN PATLAJI (Puffli w and Appellant) «. GOPAL BIN 
. June 19. SATU (Dependant and Despondent)/ 

Pte 0 / limitation under Act XIV of 185 g-Ckil Procedure Code ( Act 
VIII of 1869), Sections 26 and 32 -Jurisdiction- Order of revenue ojjiier 

~A dcfeiace^of limitation under Act XIV of 1869 catmoUc raised for the 
first time, after there has been a remand on special appeal rrom tm, umoe 

a8 L1S°w,t»„, ft** *** * f- “■ : L ,°- 

Ew 162, A. 0. «, ani Lmlutar. Ben (1 Bom. H. l ! . 1. 1 ■ 1 - • 

L' court ought not, .von Ufo« a .pornl mf *»■»»•>» » >“ 

r, n i ] lfien any remand, so to raise such question. ; 

Per Melviix, 16 of s. 1 of Act XIV <* 1859 extends to all 

suits in which a declaratory decree, and nothing more, ’ '■ w.\u!" _ 

Per NanIbhH Hah*. clause does not exurnlto a siuf m 

whidx the declaration sought is of a right in immoveable property 

Morxi Bin Patlaji and Ms two brothers sued Copal bin witu 
and eight others in the com* of the Subordinate JwL- «t Ibdu- 
. mutpur in the district of Satara, and prayed for a declaration 
that they were entitled to a half share in Urn If CM *,A 

Ivusbe Targaum. The plaint was filed on the 2 ; >dt August. LAl, 
and alleged that the plaintiffs enjoyed tlw,V Uni S’ cb»v in ih» 
vatan until their father’s death in October Liil, owl that, after 
that event, the Collector, by a letter dated tm> -Aio •! uuo 1 
declared the plaintiffs to have only a fourth share in the nJ,u. 
The defendants only admitted the plaintiff’s claim to a lourtli dial o. 
TIie Subordinate Judge held the plaintiffs’ claim proved, and 
made a declaratory decree in their favour, as prayed foy in 
' pkint. In appeal, the Assistant Judge of SUM amended fife 

decree of the first court, and in special appeal No. S6U of ~e>. i 
(which was preferred by the plaintiffs), a Division B< nob of the 1 1 igh 
Court (KemhaE and Nanabkai HarkMs, J.3.), on Urn 2(51 b Jan- 
• Appeal No. I of 1876, under Section IS of the Letters Paten!., 1865. 
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nary 1874, remanded the case for the trial by the Lower Appellate 

Court of the particular issue stated in the following judgment : — Moeu bin 

“The plaintiffs in this case asked for a decree declaring them Patlaji 

v. 


Subordinate Judge 


to be half owners of a Pattlki vat cm. The 
admitted the claim, but, on appeal, the Assistant Judge, distin- 
. guishing between the vat an and the property and rights which 
constitute a vcdan , and finding that the plaintiffs had proved their 
claim to a moiety of certain property and privileges only, gave a 
declaratory decree to that extent, amending the decree of the 
court of first instance accordingly; but it is clear that, in doing 
this, the Assistant Judge has gone outside the prayer contained 
; in the plaint, and that, therefore, his decree cannot stand. It is 
suggested to us on behalf of appellants that in dissecting the 
vatan, and dealing with the component parts of ^ separately, the 
Assistant Judge has fallen into „ an error, which, has affected his 
judgment on the general question submitted for adjudication. 
This may be so ; but, at all events, it is for the Assistant. Judge to 
consider whether the plaintiff has established his right to be - de- 
clared an eight-anna sharer of the vatan, as stated in the plaint, 
without regard to any due particular right forming a portion of 
it, except as evidence of the general right set up, and to decide 
aye or no, passing a fresh decree in accordance with his finding. 
Reversed and returned. Costs to follow judgment.” 

On remand, the then Assistant Judge, Mr. Parsons, entirely 
confirmed the decree of, the Subordinate Judge, and decided the 
case against the defendants. Thereupon the defendant Gropal bin 
Satu alone preferred a second special appeal, No. 207- of 1876. 
This appeal was heard on the 21st September 1876 by Melvill 
and Nanabhai Haridas, JJ. The principal points argued were 
whether the defendant Gropal could be permitted to plead limit- 
ation for the first , time in the second special appeal, No. 207 of 
1876, and whether the period of limitation applicable to the case 
■ w&s twelve years under Section 1, Clause 12, or six years under 
Clause 16 of the same section, of Act XIV of 1859. T 

Bhantardm Naraymi (with him Bhairavndih Mange&Ji) for the 
special q pell ant Gopal Satu. C ; v 

; K If. MmuUik (with him Shdmrdv VUhct!) for the special 
respondents. , v : :q. la ■ 'lot; l f | 
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which may induce the Uoueccor to wwi 
to officiate equally with the defendants, 
number of nominees. 

It appears to me that such a suit i 
and nothing more. It is not a suit . 
interest in immoveable property.^ If 1 
regarded in that light, then the interesi 
to recover is the privilege of officiating 1 
have hitherto been allowed to officiate, 
of the claim, then the answer to it is tl 
entertain it. The civil courts may ma. 
but any consequential relief must be soi 
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of Clause 16 of Section 1 of the Act, and that the period of limit- 
ation is six years. (1) ' 

The claim being barred on the face of the plaint, we are, 1 
think, bound to reject the claim, although the objection of limit- 
ation has never been taken or considered before. The law says 
that no suit shall be maintained unless instituted within the period 
of limitation applicable to the suit. When it is brought to our 
notice, at whatever stage of the proceedings, that the suit is, upon 
the face of the plaint, one which the law does not allow to he 
maintained, we have no choice but to reject it. As was said by 
Lord Kenyon in Parker v. Siding : W u Here is a general law, 
of which we are hound to take notice, which says that no action 
shall he brought. How, then, can we say that the plaintiff 
shall recover against the positive direction of the Act ? ” I may 
refer to the following eases, as hearing upon the duty of the Court? 
to notice the law of limitation ex mero moiu—Saluji v. Rajsangji 
Payne v. Constable .C 4 ) And there are numerous cases which 
show that the point may be raised by the defendant at any time 
—see JDavlata v. BeruS 5) I believe that this Court has always 
held that it is never too late for a defendant to raise the plea of 
limitation, provided that its validity be patent on the face of the 
proceedings, and that no further inquiry is necessary to establish 


Moetj bin 
Patlaji 


It has been urged upon us that, if the objection had been taken 
at the earliest stage of the proceedings, the plaintiffs might have 
been able to amend their plaint, or otherwise to show that their 
claim is within time. If it could be shown to us that, by any 
amendment of the plaint, the plaintiff’s remedy might be secured, 
I would certainly, even at this stage, allow the amendment to be 
made. But the plaintiffs have distinctly stated that their cause 
of action against the defendants is that, by their opposition to the 
plaintiff’s rights, the defendants induced the Collector to come to 
a certain decision prejudicial to the plaintiffs on a certain date. 
It is now suggested that the plaintiffs appealed to the Bevenue 
Commissioner against the Collector’s order, and that the question 

0) Bhikaji y. JaganndM , 10 Bora. (2) J East 852. 

til;*' ' 0. Hep, 351 ;■ Mrinmoyee- Btibea •$) 2 ■'Bom. H. C. Rep, 162. ’ 

v, Bhoobunmoyee Bahaa, 15 Beitg. L. R. 3. (4) j. Bemr. L. R. 4*0, 0. C. J. 

A;;;' ' ‘ ; 4 .Bonn M. 0. Rep. 197, A. C. J. ~ 
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thorn, and that tae revenue v— ^ -7 

not, alter the date on which the injury w inflicted. _ 

Fat' these reasons I have. come unwillingly to tue congou 
He x-b are bound to i eject the claim, as tod by Lpse 7 - 
2 - ;h 2 f. :Aci V, ought to have taken lire oo. velum at the 

ea rU 08 t opportunity, and all the subsequent wording* would 
then have been prevented, I am of opinion that they must hair 
the costs of those proceedings, and that the pbiniihs should be 
burtmed with only w much of the co,ts ms they would m that 
event, have been mAw so pay,-!** is to say. the amount A the 

institution fee' -on the plain u. , 

jj, mbb « Hamms, J. :-I urn unable to agree with my brother 

Motaill in hi. ™w of the cue. I think w. most oonfim the con- 
current decision of the courts below, declaring that the pkmailo 
are entitled to half the P&tilhi mtern of Targdum. ^ 

The question of limitation was not raised in either of the lower 
courts, nor in this court when the ease came up in special appeal 
and was remanded to the Assistant Judge on the 20tli Nov.-mk i 
1874. It was not raised before the Assistant Judge when ho 
jefaeard the case on remand. The defendants, then ton pniay Airly 
he considered to have waived any objection to the plaintiff s claim 
on the ground of limitation, and ought not to be permitted to raise 
it now for the first time .in this second special appeal to us. in 

a ease, not quite so strong as the present one, the Cidentiu High 

Court considered that the Lower Appellate Court had properly pfr? 
fused to allow the question of limitation to be raised lor the firs! 
time after the case had been tried on the merits on reive. d • 
and a Division Bench of this court (consisting of the Chief Justice 
ami myself) has recently refused to allow it when it, was asset! 

(l) Moomhee Bud Euheem V. Btuvuat % ArhurjiC, 0 Calf. W, It 178 ( u . 
•g ,i „ cee a ]_ go SreemuiU/ Ikedhoo v* Muddm Go] M f L ale. W, It IS64» 207 
0 Vs 7ut ; and Beckoo ! laser v. Mamadhtm M sser, Id. M2, 


IIJliilK 







BOMBAY SEMES. 


over in tlie court below.6) The rule we have generally observed 
on this side of the court is not to allow a point,*; not taken in the 
lower courts, to be taken for the first time in special appeal— see 
Mdhdddjl v. Vyankaji and Eamdbdi v. AppdS® : In the case 
of Mcihdcldji v. Vyankaji the point raised for the special 
appellant was purely one of law, founded upon the respondent’s 
own admission in his plaint, and yet was disallowed as being “ too 
late.” Any relaxation of this rule would cause much inconve- 
nience ; and I do not think the appellant in this case is entitled 
to any indulgence. Still, as the question of limitation has been 
argued before us, and as I am unable to agree with my brother 
MelviH, who considers this suit barred by limitation, I will shortly 
state my own opinion upon it. 

The plaintiffs sue for a declaration that they are entitled to a 
half of the Pdtilki mtan of the village of Targaum. They state 
how they are obliged to bring this suit in consequence of the 
defendants’ denial of such their right before the ^Collector, and in 
consequence of the latter’s action upon such denial. It is not 
disguised that their ultimate object, if they succeed in getting 
the declaration they seek now, is, by means of it, to obtain some 
redress at the hands of the revenue authorities; but with that 
object we have nothing to do. Upon the facts found by the lower 
courts the plaintiffs are clearly entitled to the declaration they 
seek, unless their claim is barred by the law of limitation ; and I 
do not think that it is so barred. 

It is urged for the appellant that, as this is a suit merely for a 
declaration of right and not for possession of any property, it is 
barred by Clause 16, Section 1, Act XIY of 1859, the plaint having 
been filed more than six years after the 30th June 1865, when, 
according to the plaintiffs’ own admission in their plaint, their cause 
of action arose; and in support of this contention we are referred 
to the case of Mrinmoyee Dabea v. Bhoohunmoyee DabeaS^ But 
I do not think that case can govern this. It was a suit to obtain 
a 1 declaration that a certain adoption was invalid, and not one, as 
the present is, to obtain a declaration that the plaintiff was entitled 
■ iff Special Appeal, JNo. 84 of 1876, ^ I. L. B. 1 Bom. 197. 

Khmhaha v. Collector of Puna, decided ( s ) 12 Bom. H. C. Bep. 13. 

13th September 1876# p. 207 of printed (*) 1. L. B. 1 Bom. 197* 

j .i igiru u Is, 3 870, not reported. < 5 ) 15 Beng, L. E. 1, 
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3877 to any share in immoveable property. The } iamtdfs emit* Jitinn 
there was that, as it was “ only a declaratory suit,” nnd ns there 
was “no provision in Act XIV of 1809 for such a case, ' the 
Go?it BW Limitation Act ad not affect it at all; and the court held that 
Sm. the Legislature intended to provide a limitation for every suit, 
and that the words of Clause 1(5, Section 1 of that Act, wore so 
general that it saw no ground “for saying that a declaratory .suit 
such as this is, namely, to declare that there is no valid adoption, 
does not come within it.” I do not understand that case as lay- 
ino- down the broad proposition of law the appellant here con- 
tends for, that for all declaratory suits the period of limitation is 
sis years. The words above quoted from the judgment seem to 
me to show beyond a doubt that what the court had before its 
mind was only a suit to declare an adoption invalid, and that it dal 
not mean to lay down any rule as to suits of a different description. 
1 do not, therefore, think that that case has any application to the 
_ „„„ wliinh the ulaintiffs seek a declaration of their 
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approved and followed the decision in Krishnolliat v. Kapctbhai^ ig77 
holding a that Clause 12, and not Clause 16, of Section 1 of Act BI n 

XIY of 1859 is applicable to a suit to recover the fees of an here- jPatlaji 
ditary office, such as a village Joshi” There the right to the office Q 0p P b1n 
1 itself was in contest between the parties/ 2 * Satit. 

The principle laid down in these cases has been approved by the 
Privy Council/ 3 * 

Numerous other cases will be found laying down that for suits 
to declare the right to a vatan the limitation is twelve years 
under Clause 12, Section 1 of the Act ; but it is unnecessary to refer 
to any more. It would appear that, even though no possession was 
asked for, where suits were brought to obtain mere declarations in 
respect of other kinds of immoveable property, twelve years 5 limit- 
ation has been applied/ 4 * 

Suits to declare the right to hold lands free from Gover nm ent 
assessment are governed by twelve years 5 limitation/ 5 * 

For suits to establish a charge or lien on land the limitation is 
twelve years/ 6 * 

Suits to declare unauthorized alienations of land void are 
also held to he governed by the same limitation of twelve years : 

Beer Pershcid v. Doorga Per shad; < 7 * Moonshee Syed Ameer All v. 
Mohendromth Bose / s * Jeonath v. Moopa / 9 * Pash Behari Lull v. 

Burmessur Nauih ;TO Buhonaih Bmmah v. Shreemutty Shushee 
MoohheeS n * I know of only one case, Bhihaji v. Jagannath ,TO 
in which it would appear to have been laid down that “ a suit by 
a reversioner, during a widow’s lifetime, to obtain a declaration 
that a conveyance made by her is void, must be brought within six 
years from the date of the conveyance— Act XIY of 1859, Section 
1, Clause 16. 55 TO The Calcutta cases above referred to clo not appear 
to have been cited or considered by the learned Judges in that 

< l > 6* Bom. XL C. Rep. 137 A. C. J. 9 Ibid 170 818, 2 Mad. XL C. 

: C‘2) io Bom. XL C. Rep. 287, note. Rep. SI, 307; 3 Id, 92; UId. 864 9 

( 3 * In Mdhdrdnd Fatesangji v. Desai 8 Bom. XL C. Rep. 61, A. 0. J., 
Kallianrayaji, 10 Bom. XL 0. Rep. 9 IcL 53. 

281. * a) Calc. V. XL 1864, 215 Civ. Rul. 

3 Calc, W. R. 6, ActX RuL ; 17 <s) 2 Calc, W. B. 271, Civ. RuL 

Ibid. 2S1 Civ. RuL; 18 Ibid . 21 (») Ibid. 273, note, 

t i v. RuL ; 19 Ibid, m Civ. RuL ; 21 TO 10 Id 30 Civ. RuL 

Ibid 178 (R C). in) 20 Id. X Civ. RuL 

CD 11 Bom. XL C. Rep. 1. TO 10 Bom. 11, C. Rep. SSL 

./:/; (SLSee ACale* W. XL 51 Cit. RuL; TO Ibid 3 £3.- /R //;//// 


(7) Calc. W. XL 1864, 215 Civ. RuL 
(s) 2 Calc, W. R. 27 1, Civ. RuL 
< 9 ) Ibid. 273, note. 

TO 10 Id 30 Civ. RuL 
TO 20 Id. 1 Civ. Rul. 

■TO 10 Bom. 11. 0. Rep; SSL '• 

TO Ibid 3C3. 
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case, and, if the point arose before mo, I should prolmbly Ik* ap- 
posed to take a different view <*i tlio law. Tho rule which, m 
my opinion, is fairly deducible from the above and other decided 
cases, is that Clause 10, Section 1 of Act XIV of IS, A does uot 

apply to all declaratory suits; that to suits in winch a declaration 

of right to any immoveable property is sought, the limitation 
prescribed in Clause 12 of that section applies; jmd that to. all 
other declaratory suits, not otherwise provided for in the Act, the 
limitation in Clause 16 applies.,. 

Such being my view of the law of limitation applicable to de- 
claratory suits, I would confirm with costs the decrees of the lower 
courts, and declare that the plaintiffs are entitled to a moiety or 
the PutUM vatan, whatever it consists of, such declaration not to 
interfere in any way with the Collector’s authority to appoint 
lifi chooses to officiate as Patil under the existing law 
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declaratory suits, even though they should -relate to immoveable 
property. The members of the Division Court differed in opinion 
— Mr. Justice Melvili holding that the plea of limitation was in 
time, and that Clause 16, Section 1 of Act XIY of 1859 and not 
Clause 12, Section 1, was the enactment applicable to such a decla- 
ratory suit as the present suit, which, therefore, was barred. Mr. 
Justice Manabhai Haridas held that the plea of limitation was too 
late, and, further, that, even if that were not so, the period of 
limitation was twelve and not six years, and hence the suit was not 
barred. Mr. Justice Melvili, being the senior Judge, the decree 
was made pursuant to his views, reversing the decree of the 
Assistant Judge, and rejecting the plaintiff’s claim as barred by 
Act XIY of 1859, Section 1, Clause 16. 

The plaintiff has appealed under Section 15 of the High Court 
Charter of 1865. That appeal has been heard by my brothers, 
West and Pinhey, and myself. 

None of the defendants in their written statements by way of de- 
fence raised the question of limitation, nor did they, or the Subor- 
dinate Judge who first tried the case, or Mr. Hosking, who heard 
the appeal from his decision, raise that question. Nor was it raised 
on the special appeal from Mr. Hosting’s decree heard by Kemball 
and Nanabhai Haridas, JJ., sitting as a Division Bench of this 
court. They reversed Mr. Hosting’s decree, and remanded the 
cause for the Assistant Judge to consider whether the plaintiff had 
established his right to be declared an eight-anna sharer in a Pdtiiki 
rntan , as stated in the plaint, “without regard to any one particu- 
lar right forming a portion of it, except as evidence of the general 
right set up, and to decide aye or no— passing a fresh decree in 
accordance with his finding.” No application for review of their 
decree, or appeal against it to Her Majesty in Council, has been 
made. That decree evidently limited within strict bounds the in- 
quiry which the District Court, to which the cause stood remanded, 
was at liberty to institute on the new trial, and that court could 
not then have entertained the question of limitation. That being 
so, the circumstance, that Mr. Parsons, the Assistant Judge, who 
heard arid decided that ease on remand, did not raise or enter upon 
that question and decide it- in favour of the defendants, does not' 
bon^itutei any valid - objection to, Ms .decree on special appeal 
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against it, and it m not, in om opmon, ™ '■«> »» • V 

Cant on mb V** m* to l«nnt the defence rf l.n-.,, 
to be raised. In MnmJd Bud Buheem v. 6Anw«rf/* Bow - , 1 at.) 1 , 
CJ and Shumboonath Pandit, J., where a cause liud W 
remanded by the District Court on a point affecting tlio men!,, ant 
ZSnd»t, niter that po« had ” 

by the Principal Sadr Amin, made a second ayr a - * * Jh ^ 

Court, and then, for the first time, raised the defence of hn .- 
ation held that the last-mentioned court properly refused to enter 

“ n « U*n. In Kuna v. 0,r«^ the dbt «* P— 

» remand for the to* of a speeh) im. » ^ng ,o 


ous remaua ^ — — *■ * •* e> 

of this court’s action, when the cause comes agam helm. 

. VJ- Hi -f I 1 ■ "I '.OH ..OH 


ot tins coiiiB s tiuupvxA, _ j 

special appeal from the decree made by the lorn,' com! an ml, 
ms not discussed, and that case, therefore, cannot be veganled 

as an authority on that point. _ ,, , , . 

The Civil Procedure Code, Section 26, requires tnafc the p ain 
should state the cause of action .and when it accrued and he d,ud 
Section enacts that “If upon the face of the plaint, or after ques- 
tioning the plaintiff, it appear to the court that the. subject mat- 
ter of the plaint does not constitute a cause of action, or tha w 
rio-ht of action is barred by lapse of time, the court shall reject 
the plaint: provided that the court may m any case alio* the 
plaint to be amended if it appear proper to do so As a matter 
of fact, the court of first instance did not reject the puunt utien 
presented to it, and it is quite possible that the court ivfrm ted 
from so doing, notwithstanding the statement m it that die 
Collector’s letter of the 30th June 18G5 was the cause oi action 
because the court perceived that no letter from the Collector or 
other revenue officer could constitute a cause of action against 
the defendants who were other persons, and that the real cause ol 
action was the disturbance of the plaintiff in his share of the 
mm mtan, the actual time of which disturbance docs, not 
appear upon the face of the plaint, although the dates ot the 
various orders of the Mamlatdm*, Collector, and llovenno Com- 
missioner may do so. The actual disturbance would be; the :drt 
time that the defendants appropriated to themselves any j ojta m 
of the i mtan which the plaintiff ought to have received. But 
a) 6 Calc. W. E. 178 Civ. Bui. « ! 9 Born. If. Q. 282, 
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whether or not this was the reason wMch influenced the court of 
first instance in accepting the plaint without objection as to limit- ' 
ation, or requiring amendment, we, for the reason already stated, do 
not think that the defence of limitation can be raised for the first 
time after there has been a remand and on a special appeal from the 
decree of the court which has heard the cause on remand. If it do 
not appear to the court, either on the face of the plaint or from the 
plaintiff when’ questioned, that the suit is barred by limitation, 
there is nought in the Civil Procedure Code to show that the court 
of first instance, or other courts on appeal, should ex mere motto . y 
without plea, raise the question of limitation. And, speaking for 
myself alone, I reserve the right to consider whether, even upon a 
special appeal, in a case in which there has not been any remand, I 
should follow Sahiji v. Bctjsanji (1 > and Bavlata v. JBeruS® There 
having, however, been a remand in this ease, it was not, we think, 
competent for the Division Bench, to which there was a special 
appeal from the decree made on such remand, to permit the defence 
of limitation to be raised for the first time. To decide this case then 
upon that ground was virtually to review the decree of the Division 
Bench, which made the order of remand on the special question 
already mentioned. For, if the point of limitation were good, 
the Division Bench should have disposed of the case on that ground, 
and not have remanded the cause, as it did. One Division Bench 
has, we think, no authority thus to review the decree of another 
Division Bench. And it is clearly objectionable that, after the 
parties have been four times contesting the case on the merits, 
the defendant should, on the fifth occasion, treat all that had gone 
before as so much time wasted, and should raise the defence of 
limitation which naturally ranges itself under the category of pre- 
liminary objections to the suit, and, if not discovered and taken by 
the court at the first stage of the suit, as pointed out by Section 
82 of the Civil Procedure Code, should be made by the defendant 
at the earliest opportunity afterwards, in order to prevent the 
waste of time and money which a different course would entail. 
I am now considering this matter with reference only to Act XIV 
of 1859, as taken with Act, VIII of 1859, Sections 26 and 82, and 
not expressing any opinion upon the construction of Act IX of 
1 871, Section 4. 

' ; m - ; 2- Born. H.C.: Eep. 162, A.C.J. (*> 4 Bom. H. C. Eep. 197, A.€.*L / 
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1877 Parker Y ’ El f U! tfl Jg obTe^ontfW of p.risdictioii 

M^r i; iLVM or[;;<~. TW.,V, J/c,vW“ not 

*T ‘ ’’■; l r 

Gopfa bin on W ; ■, t fl OTmincl on which tlie Higa Court dis- 

*"• tte It -a. on —a ™ ***% 

™lef.gaini -««- ™ » «— of tl “ ti “ **7 
Slight to redeem not taring .corned when the sort was ■»*- 

fated— a very different ground from limitation, bnaer suen on- 

oumstances l would hare he.n impossible to nano made a decree 

! °I rejfrdfw »««“”»“' a J-tJT wh0 faM *? T** 1 ! 

JSL in the court of M instance, th. District Corn., and 
»Lw appeal to this court, was held estopped fronn denying 
fae Lisdiotion when the cause subsequently came before tins 
court on a fresh special appeal. See also Mx parte Mam ^ ■» «»- 
rav^ and TrUoclmn Doss v. Gugun Chmuler DeyS* In the laWana 
case (. LadhmrUi v. Ghoel Shri Sarsmgji Pratabmum _ ih« 
defendant had throughout the proceedings disputed the junsdic, 
tion,-a circumstance which completely distinguishes that Horn 

•otlier oases now mentioned. , * fl TVvkinn 

We for the foregoing reasons, reverse the decree of the Dili.. 

Bench of the 21st September 1876, and restore that of the A«, st- 
mt Jmtae, Mr- P«»~. ° l th ° 18th J " m! “ y 18 ‘ 1 

the respondent (defendant) Gopdl bin Stan to pay the costs 0 
hi spid appeal (207 of 1876), which for the fust tarn nosed 
L defence of limitation, and the cost, of tins appeal irom 
decree of the Division Bench on that special appeal. , 

Decree of the Division Bench reversed, and that of the Amdani 

Judge restored. ■ ■ ; > ' 

(1) 1 East 352. W 11 Vo™ jL Ec P; 38 *; 

«, • 1 Appeal Ko. 873 of 1873 , decided by West mid Naiiai'imi Slfiri- 

eTSTSft*^ 1 »«- * **» efpdtaclita S »ta,l.ir lS ™,ao l 

Bom. H. C. Eep. 3M. <# » Calc. W. B, 418., Civ. Hal. 

to 7 Bom. H. c. Eep. 150, 164, O. t. J . ; 
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[APPELLATE CIVIL JURISDICTION.] 

Before Mr . Justice West and Mr, Jm it 5 Pin he ?. 

JAMNADAS SHAffKABLAL and YBIJBHIIKHAN SHANEA3- 
JLAL (Defendants, Appellants) v, ATM AH A M HAEJI Y A’N' (Plain- A 
tiff; Hespondent). # 

Ancient lights — Obstmction—& otice — Delay — Acquiescence — Mandatory in 
f )d J'uiwiioii’—Ddmages^jDemoliiibh- of building’— Professional assistance, yf 

'■ 'The re-erection of his house by the defendant, notwithstanding notice 
from the plaintiff, so as to darken some of the principal rooms of the plain-, 
tiff’s /house, making them unfit for occupation during: the day without 
artificial light, is an injury which cannot he adequately .redressed by an ; 
award of damages, and against which the court will -grant relief by issuing 
a mandatory injunction, directing the defendant to pull down' so much, of the .. 
house as is necessary to stop the injury. 

The probability of the defendant suffering a greater - loss by the demoli- 
tion of his house than the plaintiff, if his claim could be reduced to money, 
would suffer by being awarded a money compensation, is no ground for 
depriving the plaintiff of a mandatory injunction in his favour, except under 
special circumstances. 

To determine what demolition of the house is necessary, the court execut- 
ing the decree was directed to employ a professional man agreed on by the 
parties if they could agree, or nominated by the court if they could not. 
Circumstances constituting delay and acquiescence discussed. 

This was a special appeal from the decision of E. Hosking, Esq., 
Assistant Judge at Thana, confirming the decree of Bao S&heb 
Mangeshrav Balwant, Subordinate Judge of TMna. 

The plaintiff and the defendants are owners of neighbouring 
houses in the town of Thana. In the beginning of February 1872 
the defendants pulled down their house, and digging a new founda- 
tion began to re-build it. On the 14th of February 1872 the plain- 
tiff served a notice on the defendants, stating that he under- 
stood they were going to build their house higher than before, and 
•warning them not to obstruct the access of light and air to his 
house. On the 9th of March following, the plaintiff, in a second 
notice, again warned the defendants that they would be answer- 
able for any injury to the plaintiff ’s bouse. Notwithstanding this, 
the defendants went on building their house with the space of one 
foot between it and that of the plaintiff, but raised it higher than 
the plaintiff’s house, and higher than their own former house. 

* Special Appeal No. 39 ox 1676, 

& 492 — 3 . . V-V,\'YL . 
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The roof of the new house thus overhung a part of the plaintiff s 
roof, and to make room for their roof, the defendants cut some of 
the rafters of the plaintiff’s roof. The defendants, in digging the 
foundations of their new house, also caused some damage to the 
plaintiff ’s walls. The defendants also opened some windows 
lookinginto the plaintiff’s house. The plaintiff, on the Ah of Ooto- 
her 1873, i.e., about a year after the completion of the defendants 
house, brought this suit to obtain a mandatory injunction, directing 
the defendants to pull down their house which had completely 
darkened some of the large rooms of the plaintiff’s house, to 
obtain dama ges for injury done to the plaintiff’s root and wall, and 
to have the newly-opened windows closed up. 

The defendants denied that any injury had been caused to the 

plaintiff. 

The Subordinate Judge found that the plaintiff’s uninterrupted 
enjoyment of light and air for a period of forty years had been 
obstructed, his principal rooms having become uncomfortably dark, 
and that the digging of the new foundation by the defendants had 
caused damage to the plaintiff’s wall. He was further of opinion 
that to grant adequate relief to the plaintiff the defendants’ house 
should be pulled down to its former height. He, therefore, gave 
a mandatory order to that effect and awarded 300 rupees damages. 

The Assistant Judge agreed with him generally, and confirmed 
Ms decree. 

Macpherson (with him Pandurang Balibhadra ) for the special 
app ellant s : — The principles on which a mandatory injunction is 
granted are fully discussed in Smith v. Smith (1) and Bottleiealla 
v. Bottlewatta.M The Assistant Judge, in disposing of this case, 
mainly relies on the decision of Lord Westbury in the case oi 
Jachon v. The Duke of Neimdle ,»> but tMs is not of general 
application. As pointed out in 'Vishnu Lnkshniun Bhugctt v. Bul- 
Jcrishm Tithal Bhagdt “it does not follow that, because the 
plaintiff has a legal right to the removal of the building erected by 
the defendant over the joint wall, a court of equity will, therefore, 

ft) L. R., 30 Eq., 560. (*). 8 Bom. II. C. Rep. 181, O. 0, J, 

(3) 33 L. J. Cli. 698. 

ft) Special appeal No. 376 oi 1875, decided by Melvtll and Cembali, ,U., 
on 18ft. June 1876, p. 89 of printed judgments for 1876. not reported. 
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order its removal.”' The plaintiff in this case did not sue till a ' 1877 

year after the completion of the defendants’ building. There was, jamnadaj 
therefore, such a delay on his part as deprived him of his right to 
an injunction. He had thus acquiesced. As to the comparative and Veij. 
loss to the parties, there is no doubt that the defendants 5 loss s^nka* 
will be much greater than that of the plaintiff. Lin 

Shdntdrdm Ndrayan for the special respondent 1 The prin- 

ciple laid down by Lord Westbury in Jackson v. The Bake of New- 
castle^ has been widened by more recent decisions to possible 
prospective cases. There was neither delay nor acquiescence on 
the plaintiff's part, as he took steps immediately after the defend- 
ants began their house. It was their own fault in persisting 
after notice by the plaintiff : Bhuhan Mohan Banerji v. Elliott J 2 * 

When a term of limitation is prescribed by law, that term is not 
to be abridged by equitable considerations. The plea of acquies- 
cence is applicable to suits for which a fixed term of limitation is 
prescribed by law, but mere delay does not constitute acquiescence : 

JJda Began v. Imam-ud-dinS® The reason that the pulling down 
of the buil din g will cause greater loss to the defendants does 
not hold good where the building is proceeded with after protest : 

Senior v. PawsonS^ y 

Maepherson in reply * — A distinction exists between delay and 
acquiescence. Every case must be decided on its own merits : 

Isenlerg v. East India Souse Estate .< 5 > If the court does think fit 
to grant a mandatory injunction, the court will direct that a pro- 
fessional man may be called in to state how much of the defend- 
ants 5 house should be demolished. 

The judgment of the court was delivered by 

West, J. : — The defendants J&mnadas and his brother being 
min ded to re-build their house, which lay contiguous to that of the 
plaintiff, commenced the requisite works in January or February 
1872. The plaintiff Atmaram being apprehensive of injury to his 
house, through an obstruction to his upper windows, delivered to 
the defendants the notices, Nos. 34 and 35, dated, respectively, the 
14th. February and 9th March 1872. The defendants proceeded,., 

. ; 7?Y.7; J., Ch. 698. <*) I. L. 1 All. 82, 

; (2> ti'Bhw IABm 85. ' w L. B. 3, Eq. 330. 

(5) S3 L. J., CL 392. ■ ' . V 
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im notwithstanding these notices, to re-erect their house at a distant 
r — of one foot from Atmar&tos, and carrying it up beyond its forme r 
Shankab- height, they have sq obstructed the plaintiff's windows that 44 the 
two central rooms on the east side of his house, on the second 

JlND V SIJ - y.^ ; ' ■■■ ■■ . 1 i ■. ■■ j ■■ h- 

bhukhan floor, have been made unfit for ooe .pation m the day tune without 
Hflp- artificial light.” The Assistant Judge holding that the; plaintiff s 
*. } property had thus been rendered “ in a material degree unsuitable 
hIejitas. for the purposes to which it is now applied,” followed Lord West- 
bury in Jackson v. The Duke of Newcastle^ in pronouncing the, 
injury one that did “ not admit of being measured and redressed, 
by damages,” and directed the defendants to: reduce their; new 
structure to such a height as should prevent its interfering with 
the plaintiffs ancient lights. In this court the injury and the 
right to redress have not been disputed; hut it has been urged, 
first, that the injury was in its nature such that the proper re- 
medy was an award of damages, or, at any rate, that the finding of 
the lower court was not distinct that such an award would not 
cpycp^Prr satisfy the justice of this particular case ; and, secondly, tiiac. even 
if a mandatory injunction might originally have been with pro- 
priety demanded and granted, yet the delay of the plaintiff in not 
filing the present suit until the 7th October 1878, almost a year 
after the completion of the defendants’ house, was of itself such 
an encouragement to the defendants to proceed with their build- 
ing and to retain the advantage they had thus' gained, that at the 
present stage, at any rate, an injunction ought to be refused; 
thirdly, it has been urged that the much greater injury that will 
arise to the defendants from the demolition of their building than 
to the plaintiff from his being compelled to accept pecuniary com- 
pensation is an additional and strong reason for the court's award- 
ing damages only. 

As to the tost point, w., cJuh-av. the. injury, sis described by 
the Assistant Judge and the Subordinate Judge after an inspec- 
tion. of the premises, was clearly such that we cannot for a moment 
v : C /' ; . gay that their findings on that subject are opposed- to the .facts 

proved in the case or unsupported by evidence. The complete 
darkening of some of his principal rooms is a st lions I ijury to the 
pkmtiJf, and one which he cannot, with any justice, b( forced to 
: fo H3 L. ,L. CTi, m>s. "-"ep'-i-. 
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submit to in consideration of some money compensation guessed 1877 
at by the courts as a possible equivalent. The principle of law, 
which the Assistant Judge has applied to the facts, appears to have Shanxab- 
been widened, but in no respect narrowed by more recent deei- Yms- 
sions.to The ease is one, we think, which falls within the ruling bhukhan 
in special appeal 293 of 1873, and many others to the same effect ^ H x,ix AE 
in this court, ana one, therefore, in which a mandatory injunction ^ ^ 

was’ the proper relief for the plaintiff to seek. HAsriVAif. 

The delay or the plaintiff in bringing his suit may be looked at 
from two points of view: Did it imply anything like acquies- 
cence/ Did it, apart from acquiescence, materially weaken the 
plaintiff’s claim to the relief that he seeks? To the first question 
the plaintiff’s whole course of proceeding furnishes an emphatic 
answer in the negative. The defendants having disturbed his 
foundations and upset the wall of his house, Atmaram took proceed- 
ings against them in the criminal court. He complained also of 
the rafters of his house having been cut by the defendants to make 
room for their new edifice. These proceedings were going on until 
December lb/ 2, and the notices given at an earlier stage were not 
withdrawn or qualified. There was no acquiescence, therefore, on 
the plaintiff’s part in the defendants’ proceedings. They could 
not, at any moment before the completion of their building in 
October or November 1872, have said that they had been induced 
to do anything by an idea of the plaintiff’s assent caused by his 
own acts or omissions; subsequently to that date there was no 
material change in the defendants’ position which was induced or 
could have beeen induced by the plaintiff’s o mit t ing to pull down 
their new walls or to apply to the court to have them pulled down. 

In the language of Blackburn, J., in Bennison v. Cartwright,® “ The 
interruption was acquiesced in so far as that the wall was allowed 
to remain standing, but the plaintiff was pro- 

testing against Ms rights being interfered with,” that is, there was 
no acquiescence at all ; though there was, as to one kind of pro- 
ceeding, acquiescence or forbearance which, in the absence of ex- 
planatory cireiunstances, might have been an impediment to the 
assertion of the plaintiff’s right. 

(J) gee Bom. H. C. Kep< 184, 0. 0. J. ; Smith v. Smith L. K„ 80 Kq. 500; 

Aims try fjVftnr, L. K.. 18 Eq., 541. 

: . (S) 33 L. ,f. Q. B, 137.. 
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Putting acquiescence, however, out of the question, lias the plain- 
tiff’s delay disentitled Mm to the relief wMeh he originally might 
have claimed ? Down to October and even to December 1872 he 
appears to have been in a continual struggle with his encroaching 
neighbours. In the meantime their house had been completed. 
His legal right to relief would continue until it was barred by limit- 
ation, and the courts could not properly impose any shorter period 
for its assertion. All that is urged is, that the discretional power 
of the court as to mandatory injunctions should not, on account of 
the subsequent delay, be exercised in Ms favour, or rather that it 
should be exercised in favour of the defendants. But it is not 
shown or suggested that this delay has in any way prejudiced them. 
The supreme importance of tMs consideration is insisted on by the 
Privy Council in the judgment in Lindsay Petroleum Company v. 
Eurdp “Where it would be practically unjust to give a remedy, 
either because the party has, by Ms conduct, done that which might 
fairly he regarded as equivalent to a waiver of it, or where by Ms 
conduct or neglect he has, though perhaps not waiving that remedy, 
yet put the other party in a situation in which it would not he rea- 
sonable to place Mm if the remedy were afterwards to be asserted ; 
in either of these cases lapse of time and delay are most material. 
But in every ease, if an argument against relief, which otherwise 
would he just, is founded upon mere delay, that delay of course 
not amounting to a bar by any statute of limitations, the validity 
of that defence must be tried upon principles substantially equit- 
able.” Taking it as a point determined, that the plaintiff’s delay- 
down to the end of 1872 was sufficiently covered by the oilier pro- 
ceedings in which he was engaged, his delay from that time down 
to October 1873 does not, under the circumstances, afford any 
reason for curtailing Ms prior right to redress. ^ The defendants 
have had a somewhat longer enjoyment of their new building and 
of the luxury of annoying the plaintiff; hut that is not a ground 
for refusing him the appropriate relief, where no new rights and 
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It appears probable that the defendants will suffer more by the 
demolition of their house than the plaintiff', if Ms claim could be 
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reduced to money, would suffer by being awarded merely a money 
compensation. But this is, except under special circumstances,!*) 
no ground for depriving a plaintiff of the relief to which he is other- 
wise legally or equitably entitled. Here the defendants knew that 
they were doing wrong. They chose to go on in spite of the plain- 
tiff s notices. They ran the risk with their eyes open; they cannot 
complain if they suffer through an ill event which they deliberately 
courted. The plaintiff has sustained an injury which can be effec- 
tually remedied in only one way, and to that one way the defend- 
as wilful wrong doers, must submit. 

.Mr. Macpnerson has not been able, on behalf of the defendants, 
to adduce any instance amongst the numerous cases to which he 
Iraq called our attention, in which, after full notice that the plaintiff 
would take legal proceedings in the event of an injury to his pro- 
per iy, lie has been deprived of any portion of his remedy against 
a defendant through a mere delay in bringing his suit, not being 
such as to induce a reasonable supposition of final acquiescence, 
or one in which, under the same circumstances, the mere compara- 
tive greatness of the defendants loss was allowed to liberate him 

from the ordinary consequences of wilful encroachment and wrong- 
.doing. 

For these reasons we must confirm the decree of the Assistant 
Judge. Wo add only a direction that, in executing that decree, 
the court is to employ a professional man, agreed on by the. par ties- 
it they can agree, but if not, then one nominated by itself, to de- 
termine what demolition is necessary to give effect to the decree 
in the way least injurious to the defendants:. 

Costs to bo borne by the special appellants. 

^ Bcu'cc iujirmtd* ' 

1 0 If m be/ ioi & ft. ; - s &♦ : 
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Before file M. B. VJesie^p, Kid., Chief Justice, and Me. JtudKe McMll, 

NA'BA’YAN BHA’ETHI (Plaiswit asd Aitellasi) v.. LAVING 
B HART HI and Others (Dum’DANjcs ash Rksposdesi: 

{lirn€nflR€i\ 

by a Gosml with whom fc-ke is living 
■cannot inherit Ills fakwi'k 
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Hindu Laio^IlkgitMacy^Smcmion^Gmtvle- 

The illegitimate bod. of a married woman 
bi adultery while undivorced from her lawful husband, 
property. 

A custom, recognizing a/right of heirship in an hlegiiim^ 
it ter oc urs 3 wo ul 1 be bad. 

The right of an illegitimate son to maintenance outttf his || ath gg 

propertj3eahnot' : be decided inasuit which concerns 'a portion only oftbht mrPr 
■pgty s and to which all persons in possession of the. rest of the father, s ■ .property 

are not parties. 

This was a special appeal from the dccisic u cl o. \V. tV glkeig 
Assistant Judge at Akmedabad, reversing the decree of 'Motiial 
Lalbhai, 2nd Class Subordinate Judge at Bor sad. 

Tlie' plaintiff., Harayan gMrthij sued to recover possession of --a 
house* as tlie son and heir of LiW Bhdrthi* a Crox'Jt’h \ 4 1 ^ 

plaintiff alleged tlie house to have belonged. The defence ftifldfljgp 
- other things-. was ' that'' the ••■plaintiff* being* ilieglii matey g i W.as : ; ; ;.hp|^ 
entitled to inherit from Lila BhariiiL The r mw m mvi 
instance awarded . the.;, plaintiff’s ..claim, In, appeal, lio.vvever^^ 
-'Assistant' . judge - reversed iliao decree ., -..pi* the^ : ; lp 

wna nnt Lila Bharthiks. heir. He observed:.— d V" C 
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Shantar&m Ndrayan for the appellant : — The Assistant Judge 1877 
is 'wrong in deciding the present case on the authority of Rahi ' 
v. GomndS O That ease, no douht, lays down the law which gov- Bhabt 
eras the Hindus generally, hut does not apply to the case of Go- Jjavivi 
s&vis like the present. The right of inheritance and succession Bhabtb 
among the members of this religious sect is subject to special otheis 
usages and customs, as appears from 1 West and Biihler, pp. 257 
— 289, and Steele’s Law and Customs of Hindu castes. App. tit. 

Gos&vis, Secs. 20, 29, 40, 49. 

N&nalhai Haridas, Government Pleader, for the respondent, 
was not called upon. 

Westeopp, C.J. We concur with Mr. Walker in thinking 
that the principle decided in Rahi v. Govind 0) is applicable to 
Gosavis. None of the passages from Steele or 1 West and Biih- 
ler, cited by the learned pleader of the plaintiff, show the contra- 
ry. The alleged custom amongst Gosavis to recognize a right of 
heirship in the son of a Gosavi by a woman, who, in the lifetime 
of a previous husband, and without his consent, has married the 
Gosavi, would be a bad custom, and such as could not be treated by 
courts of justice as valid— Reg. v. Kanon Goja.W The plaintiff, 
although the son of Lila Bharthi, being the offspring of an adul- 
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[APPELLATE CRIMINAL JURISDICTION.] 

Before Mr. Justice West and Mr. Justice Finley. 
IMPERA.TR1X ®. BABAN KHAN valad MHASKOJL* 

The Indian Penal Code (Act XLV of I860;, Section M-Charge- Vague. 

ness in charge. 

The accused was charged under Section 217 of the Indian Penal Code; 

hut the charge did not distinctly state what the direction of the law was, 

md how he disobeyed it. 

accused has been convicted on a charge expressed in 
ippeal should be limited to the particular 
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Held, that when 
vague terms, the prosecution on a] 
sense in which the charge has hee 

The accused was convicted by M. H. Scott, Esq., Acting Sessions 
Judge of Satari, under Sections 217 and 213 of the Indian Penal 
Code, and sentenced for the former offence to one year s rigoious 
imprisonment, and lor the latter offence to two years’ ngorous ^im- 
prisonment and a fine of Es. 50, in default to three months further 
imprisonment of the like nature. 

The charge under Section 217 ran as follows 

« In that the accused, on or about the 25th day of October 1876, 
at the village of Shambhuked, taluka Man, district Safari, being 

a public servant-head constable— knowingly disobeyed the direc- 
tion of the law as to the way in which he had to conduct himself 
as such public servant, with respect to the property found m an 
investigation held in a case of theft, with house-breaking, com- 
mitted in the house of one Narayanbhat bin Bajibbat, intend- 
ing thereby to save, or knowing it to be likely that be would 
thereby save, Pandu valad Nani and several others from legal 
punishment.” 

At the trial of the accused, on this charge, the J ulge framed the 
following issue:— 

“Did accused cause any of the stolen property to be returned 
to the owner with intent to save certain persons from punish- 
ment?” 

From the evidence of several witnesses, adduced on this point, 
it. n.Tvneared that property alleged to be stolen [from Nar&yan- 


m 


* Appeal No. 176 of 1877. 
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was laaen to JNar&yanbhat by the accused’s orders. Nardyan- 
bbat himself deposed that the accused told Mm that it would 
be better for him not to move further in the matter, lest he should 
incur the enmity of the villagers. The accused, in his defence, 
denied all knowledge of the matter, and endeavoured to prove that 
he only heard of the theft casually ; that as soon as he heard of it 
he 'made enquiries, but could obtain no material information; and 
that, therefore, he made a report to that effect to his official 
"Superior. 

After weighing the evidence produced on both sides on this 
charge, the Sessions J udge found the accused guilty. He also found 
him guilty on the charge of receiving a gift to screen offenders. 

Maopher&on (with him V. N. MandKk), for the appellant, argued 
on the evidence to show that the Judge had not properly appre- 
ciated it. 

[West, J. : — "We are satisfied on the evidence that the accused 
has been rightly convicted on the charge as to receiv ing a gift. 
We shall not, therefore, call on the Government Pleader to address 
us on evidence. But with regard to the first charge, it seems to 
us that it is vague, and does not give the accused the inf or mati on 
which the law intends should be furnished to him in order to 
enable him to rehut the precise accusation intended. We should 
like to hear the Government Pleader on this point.] 

Nanabhai Haridas, Government Pleader : — I am not aware of 
any circular or rule forbidding a policeman from retur nin g pro- 
perty seized by him on suspicion of a cognizable offence ; but the 
accused himself was asked, at his trial, whether there was any 
authority to return such, and he admitted that there was none. The 
Code of Criminal Procedure, in Section 92, directs a police officer 
to arrest any person found with property reasonably suspected to 
be stolen; and by Section 415 makes it obligatory on him to re- 
port the seizure of such property to a Magistrate. The accused 
asserts that he made this report, but he is found not to have done 
so ; and in this consists the disobedience of a direction of the law. 
Section 114 also requires an officer in charge of a police-station 
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to send intimation of tlie suspected commission ot a cognmme 

offence to a Magistrate haying prisdidion. The * ^ 
the District Police Act (Bombay Act YU of lbh ( ) say , 
he the duty of every police officer to prevent the ^ commission o 
offences, and to detect and bring offenders to justice. The com 
duet of the accused in returning stolen property to its o™ 
■without making a report was in disobedience of the law as Did 
down both in the Code of Criminal Procedure and the District 
Police Act. At any rate, there has not been in this ease a failure 
of justice or such a prejudice to the accused m his defence a« 
would justify a reversal of his conviction under Section 283 of the 
Code, of Criminal Procedure. 

The judgment of the Court was delivered by 

West, J. ' We think that the first head of the charge m this 
case did not give to the accused the information which the law in- 
tended him to have of the particular offence, expressed circum- 
stantially, to which he was called upon to answer. The descrip- 
tions of crimes in the Penal Code must of necessity be expressed 
in abstract terms, but the very object of a trial is to determine 
whether particular acts or omissions on the part of an accused la 
or do not fall within the rule thus abstractedly stated, Cc ® foi r * 
ably to this principle, all the models of charges m fechedule Hi 
to the Code of Criminal Procedure contain or imply the setting 

forth with reasonable particularity of the matters alleged to con- 

«,* Aftaun. Here the accused was charged that he being 
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Conviction and sentence oti first head reversed, on second affirmed. 


[APPELLATE CIVIL JURISDICTION.] 


Before Sir M. B. Westropp, Knt., Chief Justice, and Mr. Justice West. Augu st 14. 

JSAKAYAN MADIIAVBAO FAIK and anothee (Plaintiffs and 
Appellants) v. The COLLECTOR op THAFA (Defendant and Res- 
pondent).® 

Section 12, Clauses I. and II., Schedule III., Act VII. of 1870, Section 6, 

Clause IV., Articles ( c ) and (d) and Clause IX.— Act Fill, of 1859, 

Sections, 29, 91, and 86— Suit for setting aside a mortgage-deed and injunc- 
.'ti ; ■ t si tla m -igat/a— Vt l ion. 


There is no appeal against the order of a District Judge fixing the 
tmio mf of -1 3 court .fee chargeable on a plaint ' ' :c „ 

* Regular Appeal Fo, SS of 1877- 
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the Code of Criminal Procedure, of Ms haying seized the property. 
We cannot find that, in fact, he had seized it. It appears rather 


1877. 


that when it was found he allowed it to be restored to the owner «. 
instead of seizing it. That tMs was a disobedience of a direction ® ABAir ^ h:aN 


— — VALAD 

of the law— what the direction is, and where it is set forth, has not Mhaskoji. 
been shown, as perhaps it might have been, in either court, and 
on tMs very acoount, it would seem, it is now contended that the 
conduct consisted in not sending a report. But the least that 
can fairly he allowed in favour of one criminally convicted is, that 
when a charge has been expressed in vague terms, the prosecution 
should be limited to the particular sense in which these terms have 
been understood in the actual trial. The mere circumstance that 
evidence was given about the omission to send a report in order to 
afford a collateral corroboration to the testimony going to prove a 
criminal breach of duty of another Mnd, did not, and does not, 
make the accused liable to punishment for the offence thus inci- 
dentally deposed to, but with wMch he was not clearly and direct- 
ly charged. 

We, therefore, reverse the conviction and sentence on the first 
head of the charge, confirming those on the second head. 
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THE INDIAN LAW BEPOETS. II. 

Tlie ri^tt of appeal to which. the plaintiff might have been entii led liu.W 
sections 31 to 36 of Act Till, of 1859 has been taken away by sechou 1-, 

clause 1 of tlie Court Fees Act VII* of 1^’ . . i> xy WrMltlerTourH 

This was a regular appeal from tire decision of W. mddubuin, 

Acting District Judge at Thana. 

• Naxayan Hadhavrfio instituted this suit against the Collector 
of Thana, and alleged that the defendant had attorned the plain- 
tiff’s property on account of arrears alleged to he due to Gom 
ernment on certain liquor and other contracts; that during tie 
attachment plaintiff was compelled hy the defendant to execute 
a mortgage-deed (Exhibit No. 10), and that as the deed was ob- 
tained hr coercion, plaintiff prayed for a decree, declaring the deed 
cancelled, and for an order to the Collector not to attach and sell 
the property mentioned in it. The plaint was written on a rtamp 
of Es. 10. The defendant toot a preliminary objection thaUlm 
plaint was not properly stamped as required by Act YI1. at !»' > 
Schedule I. The District Judge ruled that the stamp duty pay- 
able was Bs. 775, and, as the plaintiff declined to pay the addi- 
tional stamp, rejected the suit. 

Mdkddev Chimnaji Apte appeared for the appellants. 

Ndnabhdi Haridds, Government Pleader, appeared for the res- 

pendent. 

The arguments of the pleaders on both sides are stated m the 
judgment of the court, delivered Try 

Westeokp, C.J. This court is of opinion that any right <-f 
appeal, to which the plaintiff might have been entitled under 
sections 31 and 36 (combined) of the Civil Procedure Code (Act 
VIII. of 1859), against the order of the District vveieii 

fixed the amount of the court fee chargeable on the plaint, has 
been taken away by section 12, clause I. o!' th<- Court I <'<•* A el 
YII. of 1870. Under clause II. of the same section, a court o. 
appeal, before which a suit may come, is, if the ye a ion of amount 
of fee have been wrongly decided in the court below to the detri- 
meni of the revenue, empowered to require payment ol a l«u- 
tioual fee, but has no authority to reduct the fee, il g l y 
decided to the detriment of the subject and advantage < t the 
e See, however, Gmga 3£o;tcc ChoaiUtraui v, Gu/nd (.htunkr Aoif, 1. «» • 
h E.21A ' , V , ' , ; ; . . : ' 
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revenue. Section 86 of the Civil Procedure Code is not men- 
tioned in the second section or third schedule of the Court Fees 
Act amongst the enactments wholly or partially repealed by that 
Act; but section 2 and schedule III. are not exhaustive, and 
where a later Act is absolutely repugnant, in one of its provisions, , 
to a provision in a former Act, the earlier enactment is pro tanto 
repealed. Here, accordingly, the special provision in section 12, 
clause I. of the Court Fees Act YII of 1870, being that the de- 
cision of the court, in which the plaint is filed, shall be final as 
to the amount of fee chargeable on the plaint, the 86th section of 
the Civil Procedure Code, which gives a general right of appeal 
on the rejection of a plaint on any of the grounds mentioned in 
sections 29 and 81 of that Code, is repealed, so far as regards the 
rejection of a plaint, on the ground that it has not been suffici- 
ently stamped in respect of the court fee chargeable on it. (1) 

We thus are relieved from the necessity of deciding the very 
difficult question as to the fee properly chargeable in such a case 
as the present, viz., what provision of the Court Fees Act regu- 
lates the fee chargeable on a plaint filed by a mortgagor, seeking 
to set aside a mortgage alleged to have been obtained by duress 
or force on the part of the mortgagee, and for an injunction 
against any exercise, by the latter, of a power of sale contained 
in the mortgage. It has been argued for the mortgagor that it 
comes within section 6, clause IV., pi. (c) and pi. (d) ; whereas, 
on behalf of the mortgagee, the Collector of Tirana, it has been 
contended that it falls within clause IX. of the same section. 
The difficulty is one from which it would be desirable that courts 
of first instance should be relieved by a more explicit declaration 
of the intention of the Legislature. 

The appeal, accordingly, is rejected with costs, to be paid by the 
appellants to the respondent. 

Appeal dismissed . 

(i) See 11 Bang. L. B. 370 and Civ. Bef. 14 of 1871 (Bombay), deckled 29th. 
August 1871, not reported 
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Before Sir M. X. Westropp, Knt, Okie/ Justice, Sir ^****** 
m?m Justice, Mr. Justice Dayley, Mr. Justice Green, and Mr. JuMce 

wTTTTnisr m? HAT AN S I KAIjXAHJ I awb six 

In the matter oe the PEIIHUin oe 

187.7. OTHEES. ’ 

2^2t Act VIII. 0/1859, Sections 273 to 281 -Act X. «/ 1872 223 

to 343 — Act I. of 1868, Section 6- Construction Iiuu.u>. .x 

pective enactment-Judgment-creditor— Judgme-nt-debtor Decree- <xc- 

eution— Imprisonment for debt— Discharge from arrest. 

Held, by a majority of the full Bench, (Sargent and Bayley, JJ-, *“»■ ■ - 
log,) that a judgment-debtor, imprisoned in satisf aehouot tlm 
Mm under Act Till, of 1859, is not entitled, under Act | of 18 /, *> ^ 
released on the coming into operation of the latter Act, if he hav e then Lee 
imprisoned for more than sis months hut less than two years. 

Per Westeopp, C. J.-The judgment-creditor has, under Act A III- _ 
1859 the right (subject to he divested only under the circums lances stated) 
to have such judgment- debtor as the above detamedm cusrody lor ty ) e.m , 
unless he in the meantime fully satisfy the decree Chapter 3J3. o A d X. 
. ; ; _ i t • • t /snorti-ihiallxr nrnST»ftCtlTG tlirOU&IlOIlt. OCCtlOH 
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Per Sasgeht, J.— Sections 1 and 3 of Act X. of 1877, taken in connexion 
with Act I. of 1868, section. 6, show that, whilst saving all acts already done 
In execution of a decree in a suit instituted before Act X. of 1877 came 
into force, all matters of procedure in execution subsequent to that date 
should bo determined by the Act itself. The question raised by the 
present application is one of procedure, for the conditions and period 
under and for which the writ of imprisonment remains in force are as 
much matters relating to procedure as the issuing of the writ. Neither the 
wording of section 342 or the heading to Chapter XIX. of Act X. of 1877 
necessarily coniines the “ imprisonment, ” therein referred to, to imprison- 
ment commenced since that Act came into force. Though the judgment- 
creditor, by the arrest and imprisonment of his debtor, acquires a right 
different from the mere right of a plaintiff to have his cause of action tried 
according to a certain procedure, yet the rule that an Act is not to be 
construed retrospectively so as to defeat an existing right, is only a rule of 
construction, and must yield to the intention of the Legislature. It is 
difficult to suppose that the Legislature, when introducing a benign change 
into the law of debtor and creditor, in harmony with modern legislation, 
could have intended that two laws should continue for the next two years 
to operate concurrently, and that debtors imprisoned on the day before 
the latter Act came into force should be liable to be detained under the 
severer enactment. 

Per Bayley, J. — Cases on the construction of statutes relating to proce. 
dure reviewed. History of imprisonment for debt before recent legislation 
In England, and before the abolition of the Supreme Court in Bombay. 
The change effected by Act VIII. of 1859 in the relative positions of 
debtor and creditor pointed out. Coomb e v. Cato ( 13 Beng. L. E. 268 ) is 
inconsistent with the inviolable right claimed by the judgment-creditor to 
detain the judgment-debtor for two years. The sections of Act VIII. of 
1859, relating to imprisonment for debt and its duration, are concerned 
with procedure alone. The definitions of “decree” and “judgment-debtor” 
in Act X. of 1877 are wide enough to include decrees passed, and judgment- 
debtors who have become such, before the coming into force of the Act. 
Sections 341 and 342 of Act X, of 1877 are applicable to proceedings 
pending when the Act came into force. The Legislature intended that 
the Improvements introduced by the new Code should apply to suits 
brought under the old Code in those cases in which, consistently with the 
provisions of the new Code, they might, upon the ordinary principles of 
The interpretation of statutes, be clearly applicable. Section 3 of Act X. 
of 1877 implies that, the procedure after decree shall be according. to the 
. provisions of that Act. Smiboockundar Haidar (1 Bonrhe 69) and Williams 
y. Smith (4 H. & N. 559) distinguished. Section 6 of Act I. of 1868 does 
not apply in the present case. When of two possible constructions, one 
is in strict harmony with the improvements introduced by the Act. and 
with the spirit of modem legialation, while the other treats the point under 
consideration as not having been considered by the Legislature at all, the 
former is to be preferred. ■ ■ ■ 

.Gristej J.— -Apart from section 1, and the proviso- to section 3, there 
is not, in Act X..' of 1877, any provision as to its. operation .with regard to 
' pending or past proceedings. Section 1 does not alter or abridge the legal 
■ Oetaber - . . -AST.is of proceedings had and completed before 
3 regard must' be had to, Act. I. of 
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1868, section 6, though the general rule of construction contained m A ■> 
last -mentioned section must yield to the intention of. the Legisla uie e. 
pressed in any subsequent Act. The proviso to section 3 coupled with 
section 1 of Act X. of 1877, shows that the intention^ of the Legislature 
was that the repeal of the old Procedure Acts was to affect, to some e Hen ^ 
the procedure, other than that prior to decree, m suits instituted heioie 
Act X. of 1877 came into force. Ample effect would be g«en to 1 
intention* while regard would still be had to section 6 of Ac ; * © * » J 

holding that in all steps and proceedings, not prior to decree, had anu 
taken after the 1st Oetober 1877 in suits instituted before 1st October lb; 1, 
the provisions of the new Code are to be operative. Cases giving ^ r ®. 
tive force to enactments relating only to procedure reviewed and distm- 
atusbed. The right of an execution-creditor to detain bis debtor tu . 
satisfaction of the decree for a period not exceeding two years, under a 
warrant issued before 1st October 1877 by virtue of Act VIII. of 1859, m m 
no wise affected by the new Code coming into operation* 

Per West, J.— Cases on the retroactivity of enactments reviewed. Act 
YJTHT. of 1859 must have clothed the Court's orders with an abiding validity, 
and the judgment-creditors with an abiding right, or else with none at 
all. The ministerial officer is to act on the order of the Court according 
to its original purport. The order, in the absence of an express provision 
to the contrary, retains its validity, until it is withdrawn or varied, due 
new procedure, therefore, does not apply, whether as touching person 
or property, except, perhaps, in matters of mere administration or pro- 
visional arrangement. It cannot, at any rate, apply so as. to deprive the 
creditor of his right once acquired by the arrest of his judgment-debtor 
in execution. Any change in the relations of the parties can je made 
only in accordance with the later and existing law, but their previously 
subsisting relations continue to subsist as before. It is unlikely that the 
Legislature intended section 342 of Act X of 1877 to apply to eyes ot 
imprisonment other than those arising under that Act. Section Mu is 
simply a negative provision, and the affirmative provisions with which it is 
to be read are to be found in the same chapter of the Act, and those can 
only be applied to cases arising after the Aet has come into force. ^ J he 
close of the litigious transaction, like that of a contractual one, fixes the 
rights of the parties according to the then existing law, and in principle 
there is no distinction, between a construction prejudicial to the debtor and 
a construction prejudicial to the creditor. The imprisonment under Act 
VIII of 1859, as a “ proceeding commenced,” comes within the scope 
of section 8 of Aet I. of 1868. Act YIXL of 1959, therefore, and not Aet 
X. of 1877, governs the enforcement of the judgment-creditor s decree 
throughout the proceedings consequent on his application, for the debtor s 
imprisonment under the former Act. If the present application for dis- 
charge be a proceeding commenced since the new Act came into force, it is 
not integral with the previous proceedings in execution. If, on the other 
hand, it is integral with them, it is part of a proceeding commenced before 
the new Act came into force. In neither case can it bring within the new 
Act orders deriving their validity from another law. ' ■ ; 

EataksiEalmxti and six other persons, ‘all of whom were debtors 
confined under the 'provisions of Aet YIEL of 1809, on the ( Jivil Side 
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i Bombay, in execution of separate decrees 1877. 

in different suits for amounts Is . Tn 
petition to tbe Chief mattes 

x rr.XTTi Hr 


vol. ii.j : 

of the Common Gaol in 
passed against them, respectively, 
in each case exceeding Its. 500, joined in a 
Justice and Judges of Her Majesty’s High Court of Judicature 
at Bombay, praying that tbe petitioners might be discharged, on 
the ground that they had all been in custody for upwards of six 
months, though less than two years, on the 1st October 18/7, the 
date of the coming into force of the new Code of Civil Proce- 
dure, Act X. of 1877. The petition was presented to Mr. J ustice 
Green, the sitting Judge in Chambers, who directed notice of it to 
be given to the respective judgment-creditors. This was accord- 
ingly done ; bnt of the judgment-creditors only Trikamdas Shiv- 
ram and others, his co-plaintiffs in suit No. 212 of 1876, in which 
the petitioner Batansi Halianji was a defendant, appeared to oppose 
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stood that the decision would be binding on the other petitioners 
In the also. 

thePet 0 !- Macpherson, for the petitioners Act Till, of 1859, section 
txon op 276, declares what it is necessary for the judgment-creditor to do 
Kami'njx after the judgment-debtor has been committed to prison in exe- 
and six ctt tj on of the decree. Act X. of 1877, section 3, cl. 3, saves onlythe 
procedure prior to decree in suits instituted before 1st October 1877. 
The general principle in tbe construction of statutes is that no 
retrospective force is to he given to them so far as they affect ex- 
isting rights, unless the language of the enactment shows that to 
have been the intention of the Legislature : Moon v. Durden . (1 - 
But there is an exception in the ease of statutes which deal only 
with procedure, and these have been construed so as to. affect 
pending proceedings which had been commenced undei prior en- 
actments : Kimbray v. Draper, Ex parte Anderson. ® 

[Westkopp, 0. J. How is this a question of procedure ? There 
is no fresh proceeding necessary to detain the prisoners after they 
have been once committed to prison.] 

Tbe period during which the prisoners are detained is a part of 
the procedure ; so are the payments which have from time to time 
to he made by the execution-creditors in order that the prisoners 
may he detained. The warrant, under which the prisoners aro 
committed to prison, orders their detention “till the further order 
of the Court,” and a fresh proceeding is necessary for their libera- 
tion. The coercive power exercised by the Court on the pri- 
soners is a part of the execution of the decree, and continues from 
day to day till the liberation of the prisoners when the decree is 
satisfied, or they have been detained for the full period allowed 
by the Act, or the detaining creditors fail to pay the subsistence 
money. 

[Westeopp, C. J. The creditor has, under Act Till, of 1859, an 
existing right to detain his debtor till payment of the debt or the 
expiration of two years. To shorten that period would be to give 
Act X. of 1877 a retrospective force affecting this existing right,] 

U) 2 Ex. 22. (2) L. R. 3 Q. B. 160. ' V 

S3) L. B. 5 Ok Ap 473. 
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The right to enforce a cause of action Is not such a right as, __18f 
under the rule of construction first cited, must he preserved m 
spite of a subsequent enactment, for the enforcement of a cause THB j 
of action is merely procedure. The procedure continues till the 

decree is satisfied or the prisoner discharged. The creditor’s right Kali: 

to imprison his debtor is only a means of enforcing the decree, 0THJ 
and, therefore, is a part of the procedure : Wright v. Sale. W 
J., referred to Attorney General v. Sillem. t2) 

referred to Framji Bomanji v. Hormasji Bar- 


[Saegent, 

Baylet, J., 
jorji. 

Westkopp, 0. J., referred to Williams v. Smith. < 4 > 

There is a distinction between seizure of goods and imprison- 
ment of the person, for the former is an . actual satisfaction of the 
decree : Kimlray v. Draper, © Freeman v. Moyes. < 6 > 

[Westropp, 0. J., referred to 32 and 33 Vic., c. 62. 

Bayley, J., referred to Pardo v. Bingham. (7) ] 

Act X. of 1877, sections 341 and 342, provide that, on the expira- 
tion of six months from the date of his imprisonment, the judg- 
ment-debtor is to be at once discharged. The terms “ judgment- 
debtor ” and “ decree ” are defined, in section 2. Section 3 shows 
that the term “decree” is not to be confined to decrees passed 
under Act X. of 1877, and section 340 applies to sums disbursed 
before the coming into force of this Act. Act I. of 1868, section 6, 
is wide enough in its terms to make it possible to argue that Wright 
v. Sak l - S) should not apply in India ; but the real object of the Legis- 
lature in enacting Act I. of 1868 was that it should apply only to 
those Acts which are not inconsistent with it, as ActX. of 1877 is. 
This Act, therefore, must be construed independently of Act I. of 
1868. The term “procedure” does not necessarily imply the taking 
of any step by either party, and the procedure in a suit does not 
terminate till satisfaction of the decree. 
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["West J., referred to Beg. v. Vine <■ ' and i-itiL/ps v. Jiyre. --'j 

There is no right vested in the plaintiff within the meaning of 
those decisions which mile that no retrospective . force is to ho 
given to a later Act so as to affect a vested right existing under a 
prior enactment ; even if there were, the sections relating to impri- 
sonment being of a penal nature must be construed liberally, that 
is, in favour of the petitioners. 

1 : — A retrospective 
to this Act : Broom Leg. Max. 34, Means 
>le ohraseology shows that the sections 


Inverarity for the respondents who ^opposed 
operation is not to be given 
v. Williams. < & * 8 > Its whe 
relating to execution apply 
to be made under this Act. 
best, only an inference drav 
the passing of that Act the decree had already been made and the 
defendant imprisoned under the old Act. The plaintiff, therefore, 
then had the right to detain the defendant for two years, though 
that right was. liable to be divested either by the defendant paying 
the judgment-debt, or by the plaintiff failing to pay the subsistence 
money. Qf that right, subject to such liability, no one could deprive 
the plaintiff under the old Act, and it is nowhere expressly taken 
away by the new. The sections relating to imprisonment relate to 
imprisonment under the new Act and not under the old. This ap- 
pears clearly from the wording of section 339. That section occurs 
in Chapter SIX., which is headed “Of the Execution of Decree.” 
This whole chapter must be held to refer to future executions, 
and, therefore, section 342 which occurs in this chapter, must be 
held to refer to future imprisonments to be made under this Act. 
As to consulting the heading of the chapter to assist in the con- 
struction of a section, see Marriage v. Eastern Comities Bitilmy 
Company, Beg. v. Krishna Parashram, ^ and KrMnapa Santa 
v. Pcmehapa Gurpadctpa . (C) "When Act VIII. of i&ol) krst came 
into force, it was held that pending proceedings, in execution 
already commenced were to Ice governed not by it but by the 

& L. IL 4 Q. B. 226. 

h /, W 01. L.S3. /:>/;/ 

(s) 6 Bom. II. 0. Sop. 268 A. C* J • 


O') L, B, 10 Q. B. 105. 
& 2 Dr. & Sm. 824. 
© S Bom. H. C. Bop. 69Cr.Ca. 



Westeopp, 0 J. On tlie 1st of May 18/6 a warrant of arrest, 

under section 201 of the old Civil Procedure Code (Act VIII. of 
1859), was issued against Eatansi Halianji pursuant to a Judge s 
order of the 29th April 1876, upon an application for execution 
of a decree of the 27th April 1876. Eatansi Kalidnji was arrested 
upon the 30th of October 1876, was brought before a judge in 
Chamber on the 31st October 1876, and then finally committed 
by the Judge, “ until he (Eatansi Kalianji) satisfy the amount of the 
decree passed against (him) the said Eatansi Ealianji in the 
above suit.” Then followed in the same order the usual direction, 
under section 278 of Act VIII. of 1859, that the plaintiffs should 
pay to him subsistence allowance at the rate of 4 annas 
diem, by monthly payments in advance. The receipts indorsed 
on the Judge’s order by Mr. Lake, for the superintendent of 
the gaol, and by the sheriff, and the certificate of the latter, 
show° that the detention of the prisoner Eatansi Kalidnji com- 
menced more than six months previously to the 1st Oetobei 
1877, and has not yet reached two years. Similar receipts in- 
dorsed on the Judge’s orders, under which the other six petition- 
ers, namely, Ghilabchand Nemehand, Soodershun Santookram 
Premji Nandoo, Eustomji Jam&sji, Motilal Kaliandas, and Ezekie 
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m0D fc, and less than two years. Their judgment-editors 
have not appeared; but as those creditors have not assented .to 
the discharge of the six last-named petitioners, we mnst considex 
with respect to them, as well as with respect to Ratansr Iva hanji 
whether thev are, under the new Civil Procedure Code, entitle , 
he discharged from custody. As there is not, for the purpose ol 
the present application, any substantial Terence L ^ 

cases and that of Ratansi Kalian^, it will he sufficient it m the 

following remarks I name him only. 

: When he was finally committed on the 81st October 1876, Ins 
judgment-creditors, the plaintiffs, had, on the condition of regumr.y 
paying the subsistence-money, then by the Judge, m the oubi 
/tbit date, directed to he paid, the right under section 2<b oi 
the old Code combined with section 201 of the same to have him 
detained in custody for two years, if he did not m the meantime 
fully satisfy the decree. Section 201 enacts that “if the aecree 
be for money, it shall he enforced by the imprisonment of the 
party against whom the decree is made, or by the attachment and 
Le of his property, or by both, if necessary ; and if such party he 
other than a defendant, the decree may be enforced against Inm 
in the same manner as a decree may he enforced against a delenc - 
ant ” Section 278 provides that “ a defendant shall he release 
at any time on the decree being fully satisfied, or at the re- 
quest of the person at whose instance he may have been imprison- 
ed, or on such person omitting to pay the allowance as above 
directed. No person shall he imprisoned on account of a decree 
for a longer period than two years, or for a longer period than 
sis months, if the decree he for the payment of money not ox- 
ceeding Es. 500, or for a longer period than three months, if the 
decree be for the payment of money not exceeding Es. Ml 
Th is right of detention was subject to the prisoners right to 
apply for his discharge under the Imperial Statute (11 and 12 Vie,, 
c. 21) for the relief of insolvent debtors in the Presidency towns 
in India or, at his option, to such relief ns he might obtoin 
under sections 280 and 281 of the old Civil Procedure Code. 
It was not subject to the relief contemplated byjiecti >*& 
and 274 of that Code, and by section 8 of Act XXIII. of 1861, 
inasmuch as those sections are applicable only to the judgment 
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debtor, 'when he is first arrested and brought betore the Judge or 
Court, and not after the Judge has made his final order of commit- 
tal. This is manifest upon reading those sections, and there is 
an express decision on the point with regard to the last of them 
(section 8 of Act XXIII. of 1861) by Mr. Justice Norman : Smith v. 
Boggs, d) 

There is nothing inconsistent with this in the ease of Coombe v. 
Caw ® which arose under section 2/3, when the debtor was first 
arrested under the decree and brought before the J udge previously 
to committal. In fact, Couch, C.J ., there mentions section 280 as 
the section which should be resorted to after committal. The ques- 
tion as to the applicability of that section, when the debtor has 
resorted to the I n solvent Court, has been considered in Calcutta (3) 
by Phear, J., but need not be now discussed, inasmuch as neither 
Eatansi Kalianji nor any of the other petitioners have sought 
relief under the Insolvent Debtors’ Act, or under sections 280 and 
281 of the old Civil Procedure Code. Hence, up to the coming in 
force of the new Code, the right of detention on the part of the 
judgment-creditors was in full force. The faint contention on 
behalf of Eatansi Kalianji, that his present detention is of a penal 
nature, is wholly unsustainable. His imprisonment is purely civil, 
bans - a detention towards satisfaction of a judgment-debt. The 
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seen that they all «na m satisfaction, “ ll “ one “ } 

treat the variation in form a, oi no 

an of the cases is one and the same, viz., whether by the 03. eiation 
SI t: Code the jndpnent-ore^ have been 
their right of detention of the jrrfgmenMebtors for 
from the respective dates of their committals by - ° ’ 

«t to the qualifications which I have already stated. It ™ 
decide this question in the affirmative, wo must givo aretrospeo- 
tive effect to the 342nd section of the new Code. 

On the subject of giving such a construction to statutes, Baron 
Eolfo (afterwards Lord Cranworth) m jkooii v. 10 can, ‘ 
inv case on that topic, said : “ The general rule on this suhjoo . 
stated hy^ Lord Coke in the Second Institute 293 in ms Common- 
Smoo th, Statute of Gloucester : ‘Nona 
immme dekt non pmta-itio •,’ and the pimap e is o 
Zoo* convenience and justice, that it must sdways he — h 
in the construction of statutes, unless where there « 'Ome U „ 
on the face of the enactment putting it beyond doubt that the 
Legislature meant it to operate retrospectively.” Baron Aldeisen 
pointed out in that case the extensive and dangerous consequences 
Slight fellow if the Court, did not abide , 
and Baron Parke (Lord Wen.leyd.de) sard that d »J»1 
founded in good sense and strict justice, and has been acted up 
t0im ° - - Durden & has received the approha- 


in many mm.” f»“ A "V p Oouneil (MMo T 
tion of many Courts, also of H. M. 5 . nit i ofp 

Damloll & and of the American Courts (1 Rent. Comm. > 

ed.), and is now indisputable law. 

While this is conceded on behalf of the plaintiffs, and that 
accordingly, as a general rule, a retroactive effect should not, m 
the absence of express language or necessary unplicaion m- 
in- that the intention of the Legislature is otherwise, b 

2l or Acts, it is contended that tins rule 

nd is not only inapplicable to statutes or Ads u B ^ » 1 

. u . that the joesumplimi i' 1 uaU ' ul 

regulating procedure arc intended io be retrospective. 

(i) 2 Exeii. 33 ; see p. 33. J® 2 fexeh ‘ U 

7 Moore P- 0. 239 ; see p. 
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' For the present, assuming' that exception to the general rule 
against giving retroactivity to enactments to be true in its full 
breadth as thus propounded, 1 purpose to consider whether the 
new Civil Procedure Code, when taken in connexion with the 
General Clauses Act (I. of 1868 ), section 6, and also, (in order to 
avoid being misled by limiting the tests to a single rale) , when 
subjected to the other recognized canons for the interpretation 
of statutes, is, as to the duration of civil imprisonment, retrospec- 
tive, and entitles the petitioners to succeed in their application. 

1 have read with minute attention the whole of chapter 
SIS. of the new Code, extending from section 228 to section 343 
(both inclusive), and with the single exception of the last 'clause 
in section 230 , which is of a saving character, and has m bearing 
upon the present question, I find the language of that chapter to be 
purely prospective, i.e., to deal with the future only, and not 
to touch any proceeding already taken in execution of decrees. 
Bearing in mind the rule as stated by Burton, J in Warbiirton v. 
Lowland d. Me, W and commended by Parke, B., (3) and Jervis, 
0 . J., < 3) that in the construction of statutes, “in the first instance, 
the grammatical sense of the words is to be adhered to 5 -if that 
is contrary to, or inconsistent with, any expressed intention, or 
any declared purpose, of the statute 5 or if it would involve any 
absurdity, repugnance, or inconsistency in its different provisions, 
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Ig 77 , debtor man ? je arrested in execution of a decree,. &o. All of 

— the provisoes in tlie subsequent clauses of that section also sound 

m^o* in the future. Section 337 runs thus :-“Eyery -warrant for the 
arrest of the judgment- debtor shall direct the officer entrusted 
with its execution to bring him before the Court with all conve- 
nient speed,” &c. Section 338 :~“The Local Government may 
from time to time prescribe scales, graduated according to rank, 
race, and nationality, of monthly allowances payable for the sub- 
sistence of judgment-debtors.” Section 339 No judgment- 
debtor shall be arrested in execution of a decree unless and until 
the decree-holder pays into Court” subsistence-money, &o. The 
subsequent clauses that in section all sound m futuro, ex. gr. : 
“ The felt payment shall he made for such portion of the current 
month as remains unexpired before the judgment-debtor is com- 
mitted to jail.” Section 340, further treating of subsistence-money, 
is also in the future. Section 341, to which we next come, is an 
important section, relating, as it does, to the circumstances under 
which the debtor may be discharged: - The judgment-debtor 
shall be discharged from jail, &c.” “ The judgment-debtor/ here 

spoken of, appears to me, by all the usual rules of grammatical 
construction, to he the only judgment-debtor of whom the sub- 
chapter (Division I.) has theretofore treated, namely, a judgment- 
debtor arrested and committed to prison under the new Code. 
This section proceeds to state the circumstances under which the 
judgment-debtor shall be dischaxged, viz • 1 

“ (a) on the decree being fully satisfied,” or 

“(6) at the request of the person on whose application he has 
been imprisoned,” or 

“ ( c ) on such person omitting to pay the allowance as herein- 
before directed,” or _ . 

u ^ judgment-debtor be declared an insolvent, as herein- 

after (Chapter XX.) provided ” or 
tt ^ ^Jaen the term of his imprisonment, as limited by section, 

' '■ 342, is fulfilled.” 

Here in clause (e) the Legislature, in using the phrase “his in- 
• prisonment,” appears to me to speak of the imprisonment of m 
other judgment-debtor, than of Mm of whom the whole of the 



— — 


preceding pari of this section (341) and of the preceding pari of 
' sub-chapter 1 have been .conversant, namely, a judgment-debtor 
' arrested and committed in execution under the new Code. ' The two 
remaining provisions in section 341 are not material in the present 
question. Before discussing section 342, it is convenient to men- 
tion section 343, which closes the sub-chapter I on arrest and 
imprisonment. Section 343 is conversant only of future arrests, 
and enacts that “the officer entrusted with the execution of the 
warrant shall endorse thereupon the day on, and manner in, which 
it was executed,” and provides for the return to he made to it in 
certain events, &c. Reverting, then, to section 342, upon which 
the petitioners ground their application, we find that it runs as 
follows ; — “No person shall be imprisoned in execution of a decree 
for a longer’ period than six months ; or for a longer period than 
six weeks if the decree be for the payment of a sum of money not 
exceeding fifty rupees.” Finding this section in a sub-chapter, 
the whole of the rest of which appears to treat of future arrest and 
the imprisonment consequent upon that future arrest, it seems 
to me to be the most natural construction of section 342 to hold 
that to such imprisonment only does it relate. It would be, I 
think, a forced construction to apply it to any other imprison- 
ment. I have failed to discover any trace, in the rest of sub- 
chapter I or of the main chapter XIX, of which that sub-chapter 
forms a part, of any intention on the part of the Legislature to 
deal with imprisonment commenced before the new Code came 
into force. "We have, however, been referred to section 3 in the 
first chapter of the new Code, which section repeals the enact- 
meats specified in the first schedule annexed to that Code ; 
amongst which enactments are the old Civil Procedure Code of 
1859, and Act XXIII of 1861. The portion of section 3 of the new 
Code .which is especially relied upon for the petitioners is the 
following proviso “Nothing herein contained shall affect the 
procedure prior to decree in any suit instituted or appeal presented 
KaIWa t-.hift ( /nr! c comes into force*” ix.* .before-, the 1st October 
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1877 day, as well as proceedings initiated after that day) must he 
governed by the new Code, inasmuch as the old Code stood re- 
pealed by the new Code on the 1st October 1877. But, in seeking 
to arrive at the true construction of the new Code, we are bound 
to keep in view the provisions of the General Clauses Act 1 of 
1868, of which the sixth section is of vital importance on the 
present question* It provides that “The repeal of any statute, 
Act, or regulation shall not affect anything done , or any offence 
committed, or any fine or penalty incurred, or any proceedings com- 
menced, before the repealing Act shall have come into operation^ 
So far as that enactment preserves “anything done** previously 
to the repealing Act taking effect, it merely embodies the law as 
previously declared by eminent judges : for example, Lord Tcn- 
terden in Surtees v. Ellison (l) said : — “It has long been estab- 
lished, that, when an Act of Parliament is repealed, it must be 
considered {except as to transactions past and dosed) as if it had 
never existed. That is the general rule ; and we must not de- 
stroy that by indulging in conjectures as to the intention of the 
Legislature. 5 * That statement of the rule is adopted in totidem 
verbis by Lord Justice Turner in Griseioood and Smith’s caseS %) 
The same clause in the General Clauses Act in preserving “pro- 
ceedings commenced ** before repealing Acts come into operation, 
seems to have been penned in the spirit of the doctrine laid down 
in 1837 by Lord Denman and his colleagues of the King’s Bench 
in Hitchcock v. Way , (3) when they said that they were “of opin- 
ion in . general that the law as it existed when the , action was 
commenced must decide the rights of the parties in a Suit, unless 
the Legislature expresses a clear intention to vary the relation of 
litigant parties- to each, other.-* The committal under the old - 
Code, while yet in force, of a judgment-debtor by a Judge Awards 
satisfaction of a decree against ilirtl, debtor, being a thing dmw 
under that Code, is clearly within .the language and meaning of, 
and saved by, the General Clauses Act, section 6, notwithstanding 
bgd,; . ' the repeal hi the . old Code under which that thing was done. And 

further, I think, if the continued detention of that judgmeud 
debitor is to be regarded as procedure, that detention, having com- 

. ; o»9 B. A 0. 750 5 see p, 75,2. <?> 4 Be Ch A J. 544 ; we p. 557. 
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menced before the new Code, which repealed the old Code, came 
into force, is expressly saved by the General Glauses Act, and 
cannot be governed by the new Code. There would, indeed, be 
some weight in the argument that the express saving, in section 
8 of the new Code, of procedure previous to decree, in suits com- 
menced before the new Code came into operation, excluded by 
implication the operation of section 6 of the General Clauses Act 
as regards procedure after decree, which procedure had been com- 
menced before the 1st October 1877 and was still pending at that 
date, if the new Code had made any provision for proceedings, 
after decree, commenced before the 1st October 1877 and then 
still pending. But the new Code has not made even the semblance 
of such a provision. For instance, that Code is completely silent 
as to the continuance of custody under arrests and committals 
(after decree) made before the new Code came into operation. If 
that continuance of custody be not sustained by the repealed Code 
taken in combination with the saving of things done and proceed- 
ings commenced, contained in section 6 of the General Clauses 
Act, such continuance of custody would be wholly without sup- 
port. In illustration of the results of leaving out of view the Gen- 
eral Clauses Act, I will take first the case of a debtor arrested by 
the sheriff late in the afternoon of the 80th of September 1877 
under a warrant issued under section 201 of the old Code and 
when it is too late to bring him before the Judge sitting in 
Chamber to be dealt with under section 278 of that Code. After 
1:1 o’clock that night his detention by the sheriff would become 
illegal, and he could not lawfully keep Mm in custody sufficiently 
long to bring Mm before the Judge at the opening of the Court 
on the following morning ; and, even if he did so, inasmuch as 
section 838 of the new Code relates only to arrests made after the 
1st October 1877 and to committals upon those arrests, the Judge 
could not commit the debtor to prison unless the old Code be, 
as regards proceedings (after decree) commenced before the 1st 
October 1877, kept alive by section 6 of the General Clauses Act. 
Take.,, again, the casern! a debtor whose arrest by the sheriff and 
committal by the Judge were complete before the 1st October 
1877, The committal having taken place on the 30th September, 
if the continuance of the custody under that committal be not 
supported by the old Code. 'taken together with section 8 of the 
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General Clauses Act, the debtor would have become entitled to 
his discharge on the 1st October 1877 after having spent but' one 
night in prison. ■ . - 

These, in consequence of no provision having been made in the 
new Code as to the continuance of custody commenced before the 
1st of October 1877 (section 336 of the new Code, which regulates 
arrest and committal, relating exclusively to future arrests and 
future committals following on such future arrests), would (on the 
theory that the. detention under the arrest and the detention under 
the committal are, so long as they endure, to be deemed constantly 
continuous procedure on the part of the Court, which theory is 
contended for on behalf of the petitioners) be amongst the results 
of holding that the repeal of the old Code was complete as well 
with respect to proceedings (after decree) pending when the new 
Code came into operation, as with respect to proceedings (alter 
decree) commenced subsequently to that event. The petition- 
ers 5 counsel, however, felt himself compelled to admit that neither 
fresh warrants of arrest nor fresh orders of committal would be 
necessary in order to legalize the continuation, after the 1st 
October 1877, of the imprisonment of judgment-debtors, towards 
satisfaction of decrees exceeding Es. 500, committed before the 
1st of October 1877, and who had not been in prison lor six, 
months. Yet that continuation of imprisonment has nought 
save the committal made under the old Code to support it, which 
committal would cease to be operative for that purpose unless 1 
proceedings (after decree) commenced before the 1st of October 
1877, but’ continuing beyond that day, are supported by the re- 
pealed Code combined with section 6 of the General Clauses Act, 
It has -already been pointed out that the directions in the new 
Code as to the payment of subsistence allowance relate only in 
debtors.; 'arrested- and • committed under the. new Code. Section 330, 
which alone regulates the order to be given by the Judge as to 
subsistence money, is dumb as to the contitpanCe of tin* pajiitent 
of it to debtors committed under the old Code ; and sections 338 
and 340, which also relate to that money, are -equally silent' as id 
such debtors. Section 341, cl (<?), lays down only what shall be 
the result of mx omission to pay the allowance as hvm'Htwjoty 
duvet ’ h >>., pHvtvkl} dim ed in the innv Code ; which dim-lb u 
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is contained in section 839, and is in respect of persons arrested 1377 
under the new Code. Inme” 

It seems to me impossible to account, in a manner respectful to 0F 

the Legislature, for its silence in the new Code on these matters, Petition 
except on the highly reasonable supposition that it deemed them 
to be sufficiently provided for by section 6 of the deneral Clauses and six 
Act, either as things done, or proceedings commenced before the 
new Code, which repealed the old Code, came into operation. This 
hypothesis is perfectly consistent with the existence of an ample 
field for the operation of section 3 of the new Code, removing, as 
such a supposition would, from the scope ■ of that Code such pro- 
ceedings (after decree) as had been initiated before and were pend- 
ing when the new Code came into force, and leaving within its range 
all proceedings (after decree) initiated subsequently to its coming 
into force, even though the suits, in which such last-mentioned pro- 
ceedings may be taken, are suits which were commenced and the 
decree itself was made before the new Code came into operation. 

Such an interpretation of section 3 of the new Code would be in 
complete harmony with the elementary rule, that construction is 
to be made of all the parts of a statute together, and not of one 
part only by itself,— a stringent principle of English law. It is 
given as the foremost rule by Lord Coke for arriving at “ the 
most natural and genuine exposition of a statute,’ 3 Co. Lit. 381 a ; 
and in Lincoln College Case it was resolved by the Common 
Pleas “ that the office of a good expositor of an Act of Parliament 
is to make construction on all the parts together, and not of one 
part only by itself ; “ nemo emm aliquam partem reete intelligere 
possity antequam totum iieram atque iterum perlegerit This 
canon of interpretation has been exemplified by numerous in- 
stances collected by Sir P. Benson' Maxwell in his. recent useful 
treatise on statutes, p. 25 ei seq and has the advantage of 
being founded on the strongest common sense, and of an anti- 
quity not less than the age of Justinian : — £< Inckile est , nisi iota 
lege perspeda , unci aliqua particula ejus proposiia , judieare ml 
respondefe” being the dictum of Oelsus as laid down in the Digest 
■•ijib. 24. We thus treat section 342 as in the same, 

sense with the other sections of the chapter and sub-chapter of 


(i) 3 Bep. 59 b. 
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387T the new Code amongst which we find it set. We apply to section 

3 in the first chapter an interpretation which does not give to 

siattes 03 ? section 342 a complexion different from its enrrounduig context, 
Petition J et 'which assigns to it an ample operation, without, hy a forced 
of_ Baxamsi and unnecessary implication, extending its scope to the extinction 
"asd^sis ; 1 of proceedings commenced under the old Code and pending when 
OTHEEs. new Code came into force, for which proceedings the new Code 
has not provided any substitute, nay more, as to which it is ahso- 
lutely voiceless. And, lastly, we respectfully regard the Legislature 
: ' as keeping steadily within its view the law, which, considerately 

and justly, it has prescribed in the General Clauses Act for the 
interpretation of repealing enactments passed by itself, whereby 
•proceedings, founded on costly decrees, and commenced before 
the repe aling statute becomes law— proceedings themselves the 
products of further expense to the creditor — are saved from be- 
coming nugatory when the Legislature repeals the laws under 
which they were instituted. The Legislature is thus shielded 
from the imputation of a hasty and capricious alteration of the 
law without regard to the interests of those who have, in pur- 
suance and on the faith of that law, been with all due diligence 
see king the enforcement of their just rights, as already ascertain- 
ed by judicial determination, and who had, as in the present in- 
stance, perfected those proceedings, and whose consequent right 
of detention of their defaulting debtors was in course of actual 
fulfilment. It may be said that we ought to piromote the develop- 
ment of the latest policy of the Legislature, in diminution of civil 
imprisonment, as indicated in section 342 of the new Code, be- 
cause it is a humane and indulgent policy. It is our undoubted 
duty loyally to carry into effect the intentions of the Legislature. 
But where those intentions, as disclosed in the Code itself, wear 
an aspect purely prospective ; were we, in advancement of a sup- 
posed policy, to give to them a retroactive effect, wo should f ravel, 
beyond our powers, and, instead of limiting ourselves to the duty 
of expositors and administrators of the law, should nsurp tuc ® 
of supplementary legislators. Again, our consciences arc equally 
hound to notice as well the earlier, while yet in iowv, as the later 
ordinance,.-; of the Legislature, and so to administer both, w here 
-they may consistently stand together, as to give to each a fall 
•fair operation. without undue curtailment of the intended effect 
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either. If their respective provisions admit oi reconcilement witn 
each other, it is, I venture to think, our bounden duty so to 
reconcile them. Should the Courts, departing from rules of ex- 
position, venerable by time and justified by experience, in the 
pursuit of the phantom of some possible, but unexpressed and 
unindicated, policy of the Legislature, yield themselves up to the 
guidance of simple conj'ecture, there cannot be much safety in 
their construction of written law. In recapitulation, then, I would 
say that, to me it appears that the location of section 342 in the 
context of a chapter and sub-chapter purely prospective, — the ab- 
sence of any provision in the new Code in respect of the continuance 
of imprisonment, whose inception was before the new Code came 
into force, — the facility of reconciling its third section with the 
6th section of the General Clauses Aot, which protects things 
done and proceedings commenced under repealed Acts, and thus 
directly controls the provision in the new Code whereby the old 
Code is repealed, — are circumstances which, taken together, eom- 


It appears also to be improbable that the Indian Legislature 
would, by such a side wind as the petitioners seek to raise out 
of section 3 of the new Code, have sought to effect the intention 
which those petitioners attribute to that Legislature. When 
the Imperial Legislature in 1869 was abolishing thenceforward 
imprisonment for debt in England, and resolved also on dealing 
with persons in custody at the passing of the statute for thus 
altering the law (32 and 33 Tie., ohap. 62), it did not leave this 
latter intention to any slender or imperceptible inference, but 
provided by the seventh section of that statute in express terms 
for the discharge of such persons. There is not any reason for 
supposing that the Indian Legislature would, if its policy were 
the same, be less candid and bold in its avowal. 


, So far I have discussed the enactments bearing upon this case 
on the assumption that the usual presumption against a retro- 
spective construction of statutes and legislative Acts is not appli- 
cable to.it. : And (I have, independently of the aid of ahy such- 
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1877 presumption, and upon the hypothesis that the presumption is 
r '”lF the primd facie the other way, arrived at the conclusion that section 
MA Tiuf 0F ^ ie new ^ n0 ^ retrospective. I am, liowever, tether of 

Petition opinion, that were it necessary to resort to the usual presumption 
against a retrospective interpretation, we might legitimately and 
axjd six in conformity with the preponderance of authority call it in aid 
■ in this case. In support of the proposition that the rule against a 
retrospective construction, unless the language he express or the 
implication he so direct that without such an interpretation the 
thus manifested intention of the Legislature would he frustrated, 
is not applicable to enactments regulating procedure, Wright v. 
HaM 1 ’ has been cited. It arose upon the Stat. 23 and 24 Vic., 
c. 126, see. 34, which provides that when the plaintiff in any 
action for an alleged wrong recovers by the verdict of a jury less 
than £5, he shall not be entitled to any costs, if the Judge certifies 
to deprive him of them, and enables a Judge so to certify in an 
action commenced before, but tried after, the passing of that Act. 
Pollock, O.B., said : — S£ There is a considerable difference be- 
tween new enactments which affect vested rights and those 
which merely affect the procedure in Courts of justice, such as 
those relating to the service of proceedings, or what evidence must 
be produced to prove particular facts.” After referring to such 
matters as mere regulations of practice, he continued thus 
a Buies as to costs, to he awarded in an action, are of that de- , 
scription, and are not matters in which there can he vested rights. 
When an Act alters the proceedings which are to prevail in the 
administration of justice, and there is no provision that it shall 
ofc a pply to suits then pending, I think it does apply to such 
.actions. Here the plaintiff had on opportunity o£ discontinuing 
his suit, &e.” Speaking of the certificate, he said u That is 
an act to be done at the trial which was after the passing of the 
Act. I think, then, that we are not giving to tlie Act any retro- 
spective operation, and the wrong supposed to be done by an 
c>v post fmto law does not arise.” Barons Channell and Wilde 
based their judgments on the distinction between enactments 
dealing with procedure and those dealing with, rights. And it 
should bo noted that WiHmnt® v, SmMhf^ a decision of the 

o ip >v m ; s. a so h .r. ,n. s. ixt. m ; o j«r. x. s: m2 
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uer), audio which I shall presently again 1877 
Court hy Mr. Montague Chambers ; and the 
Woolley ; M and other cases also cited by oe 

Lord Penzance) said “ The cases cited by Pmition 
to rights, which were not affected ; °j A1 JL li * NJ i 
kins were cases relating to procedure :’ 5 “f 

Wilde had no intention of denying 
v. Smith ; O) and even if he and the 
1860, when Wright v. ffale^ was 
r. Smithy they 
Williams v. Smith® of 
1857, had been affirmed by a 


same Court (the Excheq 
advert, was cited to the 
of it, and of Jackson y. 
him, Baron Wilde (now 
Mr. Chambers are cases relating 
those referred to by Mr. Hawk._ 
so it is very evident that Baron 
the authority of Williams 
Judges of the Exchequer, m 
decided, bad been disposed to override Williams v. 

bad not authority so to do, as the decision in 1 

their own Court, the Exchequer, in 
superior tribunal— the Exchequer chamber— in 1859. It is also 
to be noted that in Wright v. Sale;® which is always cited as 
the authority for giving a retrospective operation to Acts relating 
to procedure, Chief Baron Pollock justified his decision by saying 
that he was not giving a retrospective operation to the statute, 
because the certifying for costs was an act to be done at the 
trial, which did not take place until after the statute came into force. 
In the Attorney General v. Sillem,^ Wright v. Hale® was ap- 
proved by Lord Wensleydale, who, however, was careful to say 
that the decision there did not take away any right, but was 
disapproved by Lord Cranworth, who said “ The authorities 
show that when new arrangements come into force for regulating 
procedure, they operate on pending as well as future suits. Where 
this principle has been acted on with reference to costs I cannot 
quite reconcile my mind to what has been done.” The latest 
English case in which Wright v. Hale™ has been followed is 
ZMray v. Draper.™ It is manifest, however, that the Queen’s 
Bench thought that the Exchequer in deciding Wright v. Male™ 
bad carried "the principle there laid down to the ntmost verge 
(!) 8 E. & B. 784. t*>: 4 H. & N. 559 ; S. C. 28 L. J. Ex. 286. 

( 8) 6 H. & N. 227 ; S. 0. 30 L. J. H. 8. Ex. 40 ; 6 Jur. N. S. 1212. 

(4) 4 H. & N. 559 ; S. 0. 28 L. J. Ex. 286. : 

(6) 6 H. & N. 227 ; S. C. 30 L. J. 21. S. Ex. 40 ; 6 Jtir. IN - S. 1212. 

(7) 10 H. L. 704, 738, 763, 764 ; S. C. 33 L. J. Ex. 209, 218, 227. 

(8) 6 H & 17. 227 ; S. 0. 30 L. J. N. S. Ex. 40 ; 6 Jur. N. S. 1212. 
V) 6 H. & N. 227. do) L. E, 3 Q. B. 160. 

::y;y';h t ' (U). « H & Y. 227 ; 8. C. 30 L. J. N. S. Ex. 40; 6 Jur. JSV S. 1212. 
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that It could be carried with safety. Oockfaura, CJ., intimated 
that he should have had great doubts as to holding the statute, 
the subject of decision in Wright v. Sale W to be retrospective ; 
and Blackburn, J., after stating the principle upon which it was 
decided, said : — “ Whether the Court of Exchequer applied that 
test properly in holding it was matter of procedure where a sta- 
tute enabled a Judge to deprive a plaintiff of costs in a ease 
where but for the statute he would have been .absolutely entitled 
to them, may be questionable ; but for the decision in that case 
I certainly should have been inclined to think this was taking 
away a right.” And then he proceeded to congratulate himself 
on the case before the Queen’s Bench not being so strong an ap- 
plication of the principle as Wright v. Hale l 2 ) by adding : a The 
present case, however, is far more clearly matter of procedure, as 
the statute only imposes on the plaintiff the alternative of giving 
security for costs or proceeding in the County Court. That is 
certainly much more mere matter of procedure than was the case 
in Wright v. HaleJ® and we are bound by the principle of that 
case*.” In Kimbray v. Draper Lush and Mellor, JX, arrived 
with doubt at their conclusion. 

Assuming, however, as I think we must, that Wright v. Hale®) 
is law in England, it is evident from Kimbray v. Draper W that 
the principle laid down in the Exchequer in Wright v. Hale 
will not be extended any further. To apply that principle to 
this case would be to extend it very much further. In Wright 
v. Halefi although the action had been commenced before the 
statute, the trial took place after the statute ; the right of the 
plaintiff there to costs when the statute was passed was only 
inchoate, Until he obtained a verdict for damages (which occur- 
red after the ..passing of the statute), it was uncertain whether or 
not there might be a verdict with costs for the defendant, and his 
right, therefore, had not vested when the statute passed and was 
then merely contingent. If, then, the Judges of the Court of 
Queen’s Bench and Lord Oranworih doubted as to the propriety of 
• ' (i):6H. m. 
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interpretation to the statute, it is tolerably 
case as the present, where the judgment- 
ir actions, hut obtained decrees 
passing of the new Code, those 
,m giving a retrospective con- 
is, in a chapter and sub-chapter, 
‘ • -i is exclusively prospective, 
section 342 a retrospective con- 
alteration of procedure, but a distinct 
it to keep the debtor in prison 'for two 
application as he might make under the 
f sections 280 and 281 of the old Civil 
both of which enactments invlove a cessio Unarm 
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learned Jud 
struetion to 
in both of which every other provision 

To give to such an enactment as — 
struetion, would he no mere i 
deprivation of a vested rign 
years, subject to such 
Insolvent Debtors 9 Act, or 

Procedure Code, 1 

or surrender of Ms property for the 
the debtor applying for the benefit fc 
obtain Ms discharge. 

The postponement of the operation 
in Wright v. Eale^ by Pollock, C.B., 
be retrospective, because the plaintiff 


, of the statute, referred to 
as a reason for holding it to 
might have discontinued Ms 
iTon the passing of the' statute, cannot be successfully re- 
8d to in this case, although the operation of the new Civil Ro- 
ue Code was deferred for some months after it was passed 
effort that the judgment-creditors here could have made, won 
e enabled them to detain their debtors for two years m a ew 
aths. For the same reason the deferring o‘ e opeia 1 
the statutes on wMch Towler v. Chatterton,^ IMely Mre 
mohandra v. Soma,® and Abdul Karim v. Mam Eam ^ 
ere decided, is an argument inapplicable here Those two Bom- 
, cases arose on a Limitation Act, and by constrmn^ 
t to be retrospective in those eases, we took away no vested 
ht. But when such a construction even of a Limitation Act 
raid divest such a right, that construction wid be abided, . 
lately was in Sitdrdm Vdmdev v. Khanderav Balknshm, and 
Is was so held in that and many other eases there mentioned, 
fhough Statutes of Limitation are regarded as Acts regulating 
m .rr 2S7 W 6 Bing. 253. 

« I. L. E. 1 Bom. 305, note. W I- L. 1 Bom. 295, 302. 

(5) I, L, B. 1 Bom. 286. 



of the statute. Those eases, therefore, are inapplicable on this 
occasion. 


us 6 Moore I. A. 2 .U 
(3) i A. & E. :»8. 
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procedure ; IT. J. Bucktnaboi/e v. Jjullopbhoy BtotichaudS^ That 
such a statute ought not, if possible, to bo retrospectively con- 
strued, was so recently as the 14th May 1B77 decided by the 
tribunal to which we especially owe allegiance. II. M. Privy 
Council, which then in The Delhi and London Bank v. Orchard 
struggled with the very difficult language of sections 20 and 21 
of Act XIY of 1859, and, preferring the F. B. Calcutta decision 
in 7 Calc. "W. 11. 515 and the decision in 5 Madras II. C. I ten. 
105 to the decision of Couch, C.J., and Newton, J., in 5 Bom. 
H. C. Hep. 102, made the following remarks : — 

“It cannot be disputed that the construction put upon the Act 
by the High Court at Calcutta, if permissible, - was equitable, 
and prevented what must he admitted to he an inconvenience 
and injustice. Indeed, if the construction put upon the Act by 
the High Court at Bombay and by the Chief Court in the Pun- 
jab, is correct, a judgment-creditor could not, after the three 
years, have enforced a judgment which was in force in the Regu- 
lation Provinces when Act XIY of 1859 was passed, or a judgment 
which was in force in the Punjab at the time when the Act was 
extended to that province, however diligent he might have been 
in endeavouring to enforce his judgment and however unable, 
with the use of the utmost diligence, to get at the property of his 
debtor. Such a construction would cause great inconvenience 
and injustice, and give the Act an operation which would retro- 
spectively deprive the creditor of a right which he had under the 
law as it existed in the Regulation Provinces at the time of the 
passing of the Act, and in the Punjab at the time of the introduc- 
tion of it. Their Lordships are of opinion that such a construc- 
tion would be contrary to the intention of the Legislature.” 

Freeman v. M6y.es®) and Grant v. EempW were both cases of 
costs, and stand on much the same basis as Wright v. Male A '- A 
The trial in both of those cases %vas subsequent to the passing 
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Ex parte Anderson,® cited for the petitioners, is not in point. 
The interlocutory injunction, there upheld, was a merely tem- 
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IN TEE 

porary proceeding to secure the property during litigation, and 0F 

neither affected nor took away any right, which circumstance, with 


Petiiion 

respect to the enactments there concerned, was especially noted eahIiui 
by Lord Justice Griff ard. 


The Mercantile Law Amendment Act, 1856 (19 and 20 Vie., 
chap. 97, sec. 1) enacts that “ no writ of fieri facias or other writ 
of execution and no writ of attachment against the goods of a debtor 
shall prejudice the title to such goods acquired by any person 
bond fide and for a valuable consideration before the actual seiz- 
ure or attachment thereof by virtue of such writ,” provided 
that he had no notice of such writ, &c., which section is expressed 
in at least as wide language as section 342 of the new Civil Proce- 
dure Code, but was, nevertheless, held in Williams v. Smith ® not 
to apply where the writ of execution (a fieri facias) was delivered to 
the sheriff before the passing of the Act. That decision was made 
in the Exchequer by Pollock, C.B., Bramwell, B., Martin, B., and 
Watson, B., of whom the two former subsequently took part in 
Wright v. Sale.® They so decided Williams v. Smith® on the 
1st section of the Act, although Kindersley, V. C., had in Thomp- 
son v. Waitliman ® held the 14th section to be retrospective. 
The Exchequer Chamber, consisting of Erie, J., Vaughan Williams, 
J., Crompton, J., Crowder, J., Willes, J ., and Hill, J., a very strong 
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Court,— affirmed the decision of the Exchequer, < 6 > adopting the 


doctrine in Moore v. Durden,® that a statute is not to have a 
retrospective operation unless the intention be clear and express, 
and approving of Jaclcson v. Woolley,® in which the Exchequer 
Chamber overruled Thompson v. Waithman® they held the 1st 
section of the Act not to be retrospective. Williams, J., observed : 
« The fieri facias had begun to operate before the statute passed, 
and was in full vigour at that time. We cannot give the statute a 
retrospective effect so as to deprive the defendant of any right 
he possessed under his writ.” Before the statute (Mercantile 
U> L. E. 6 Cli. Ap. 473. 2 H. & N. 443. 

<»> 6 H. & N. 237. ® 2 H. & N. 443. 

'(B) 3 Dr. 628. : k W 4 It. & N. 569. 

: : : ( 7 ) 2 Ex. 23.' W 8 E. & B. 784 

9) 3 Dr. 628. 
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Law Amendment Act, 1850,) the delivery of the writ to the sb >nli 
hound the goods as is said in the passage in 1 Wm Saunders 
219, g\ 5 Cth ed.j quoted by Martin, B., in 2 II. & N. 444 “ The 

meaning of the expression (in 29 Car. 2, c. o, s. 16) thuc the 
■property in the goods is bound, is not that the property m them 
is altered , for such alteration does not, nor ever did, take pmce 
until actual sale of the goods under the writ: but that the ■ de- 
fendant, from the time they are hound, cannot dispose of them 
unless in market overt, so as to prevent their being taken m 
execution.” It was necessary before the execution was con- 
summated to sell the goods, a proceeding by the Court, through 
its officer the sheriff, which yet remained to he taken after 
the Act was passed, and yet the Court of Exchequer and the 
Exchequer Chamber did not apply the principle that because 
the Act- related to procedure (viz., by regulating the manner in 
which its writ of fieri facias should affect the goods of judgment- 
debtors) it should receive a retrospective construction, and the 
reason that influenced the Court was that, albeit the Act related 
to procedure, yet it would, if construed retrospectively, have 
deprived the creditor of his vested right under the previous law. 
The argument was, in that case, in vain used that the Court by 
refusin' 1- to construe the statute retrospectively, was virtually 
interpolating after the words “no writ of execution ” the words 
“ hereafter issued,” which were not to he found m the statute, « 
and it was general in its terms. Freeman v. Moyes Wand Towler 
v. Ghatterton W were then cited in vain. The present case is wore 
strongly in favour of the creditors than Williams v. Smithy 
for in this case the judgment-creditors had not to call upon hie 
Court to take any further steps to perfect their executions against 
tbo p-r-uis of i'wir debtor.;, wv Jed I .-on Km;:n cemmiih-d io- 
•wards satisfaction of the decrees before tho new Code came into 
force. To construe section 0.2 of the new Code rctrospeetiye- 
ly, and thus to shorten the imprisonm* lit "i the d bi-ms would ho 
to’stop the satisfaction of their d> creo and to d.h - u> Lie n - ved.4 
m see per JJderson, 3., 9 Bing. 160, and *>«-3>atteson, J 9 Bing. .1 87. 
in Giles v. Grover; also 3 Bom. H. C. Eep. 165. 2nd Ed., 5 Bom. H. C. I ft 
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right. The fact that their right to detain was qualified and eon- 

trolled by the Insolvent Debtors’ Act and by sections 280 and 281 THE 
of the old Code, cannot affect the argument. The existence of that 0Ii 


THE 


qualification, only, in certain contingencies that have not nap- Petition ^ 
pened, narrows, but does not destroy, the right of detention, which °y a Tt- ;^j I 

still remains though so qualified and controlled. others* 

Pardo v. Bingham which held the 10th section of the Mer- 
cantile Law Amendment Act to be retrospective, and which 
was founded on Cornitt v. Hudson cannot he regarded as in 
any respect affecting the authority of Williams, v. Smith 
which was decided on the 1st section of that Act, or of Jackson 
v. Woolley which was decided on the 14th section of it ; 
and although Lord Hatherley in Pardo v. Bingham observed 
that in Jackson v. Woolley W the Judges omitted to mention 
Cornitt v. Hudson M yet it having been decided in November 
1857 by Lord Campbell, C.J., Coleridge, Wightman, and Erie, - ? 
JJ., of whom the three first named, together with Crompton, J., 
decided Jackson v. Woolley < 8 > in January 1858, must have been - 
distinctly present in the mind of the Court on the latter oc- 
casion, more then three months not having intervened between 
the two cases. The Court of Queen’s Bench, in deciding Jackson 
v. Woolley W as t it did, and in not then mentioning Cornitt v. 

Hudson,^ its earlier decision, showed that it considered that the 
one did not conflict with the other. Lord Hatherley, moreover, is 
careful to note that ..the decisions in Moon v. Burden < a > and in 
Jackson v. Woolley tl3) turned upon the circumstance that, to have 
in these cases held the enactments, there under consideration, 
to he retrospective, would have been to take away a vested 
right of action. His Lordship did not venture to impeach either 
of those decisions, or Williams v. Smith, ^ which tom also cited 
to him. Cornitt v. Hudson ^ was cited to the Exchequer 
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mattes of Lindsell ^ in point, it having been decided on the 6th section 
Petition °f the same Act. The authority of W Whims v. & mdk' o) was, 
of^Batansx however, there distinctly recognized hy Lord Eomilly. E^en if 
an © 1 six Cornill v. Hudson^ were in point (which it is not), it, having been 
others, decided hy the Queen's Bench, rests upon authority inferior to 
Jackson v. Woolley ^ and Williams v. Smith®* both of those cases 
having been decided hy the Exchequer Chamber. 

The case of Pvyof v. JPvyov^® decided hy \ ice-Cnnnoehoi 
Bacon in 1875, is iUustrative of the same principle as Williams 
v. SmitkS® The usual decree had been made in 1864 in the suit 
for partition, with liberty for any of the parties before the com- 
mission for partition issued “ to carry in proposals for a sale or for 
a partition before the Judge in Chambers. 35 Bexore any commis- 
sion for partition issued in execution of that decree some of the 


a sale in lieu of a partition, and relied on the New Partition Act 
(31 and 32 Yic., c. 40) passed in 1868, of which the 3rd sec- 
tion empowers the Court of Chancery “in a suit for partition, 
where, if this Act had not been passed, a partition might have 
been made/' if it thinks such a course desirable to direct a sale of 
the estate and distribution of the proceeds in lieu of a partition of 
the estate “on the request of any of the parties interested and 
notwithstanding the dissent or disability of any other of them. 
Some of the parties in the suit did object to a sale, and the "Vice- 
Chancellor, being of opinion that, under the decree, a sale could 

not have been made against the will of any party, refused to gi\e 
such a retrospective effect to the subsequently passed statute of 
1868 as to hold himself authorized to take away their vested right 
to prevent a sale and to insist upon a partition. Although, as 1 
have said, the commission of partition had not yet issued, he 
said “This was a suit which was over and done with and. gone 
before the: Act ol Parliament was passed. In my opinion, there- 

. m 8- B. & B. 784, 786. : ^ -L. E/5 Eq* 209, 

■W2 II & JSh. 448. (4) * E. & 13. 429. 

m . :.g E.: '& B. 784. ■ m 2 H, & 5S T • 443, 
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fore, against the will of the parties interested there can Tbe no 
sale, or anything but a partition/’ His decision was affirmed on 
appeal by Lords Justices James and MeUishV* That case de- 
serves attention ; the section in the new statute relied upon being 
strictly one to regulate procedure, and the language of that sec- 
tion being not insusceptible of a retrospective construction. Yet 
the Courts refused to give that construction, because it would 
take away an existing right under a then unexecuted decree, and 
that, too, a right to insist upon a particular course of procedure 
after decree, viz., a partition of the estate in preference to a sale 
of it and distribution of the proceeds. 

In Moon v. Durden Bolfe, B., said : — “ I do not mean, of course, 
to say that an enactment may not be so made as to have a retro- 
spective operation. In some cases the Legislature has thought it 
just to make enactments retrospective even at some sacrifice of 
general principles. But then it does so in express terms ; and 
generally, I believe invariably, couples the retrospective enactment 
with the best indemnity in favour of vested rights which the nature 
of the case admits.” He then proceeds to say that the statute then 
under consideration of the Court of Exchequer was an illustration 
of his last-quoted observation. (3) Baron Parke, while admitting 
that the rule against a retrospective construction “will certainly 
yield to the intention of the Legislature ; and the question in this 
and in every other similar case is whether that intention has been 
sufficiently expressed,” and that he felt a considerable doubt ” 
whether or not that was so as to the Act then under consideration 
(Statute 8 and 9 Vic., c. 109, section 8,) declaring that all wagering 
contracts shall be void, and that “no suit shall be brought or 
maintained ” upon them ; and while on the one hand noticing the 
hardship of holding that past wagering contracts should be ren- 
dered void, and the still greater hardship that a party should 
not be permitted to continue a suit already commenced on such a 
contract, and on the other hand that the previous toleration of such 
actions had been a reproach to the Jaw of England, and that u one 
considers the clause, therefore, not quite in the same spirit as if 
the enactments related to ordinary' contracts,” and that in con- 

; ; . . y CD L. E. 10 Oh, Ap. 469. CD 2 Ex. 22, y; 1^:00 
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173 18 „ **. to enactment prospeetiedy to word “ maimed ” fe 

- -hL_ rendered inoperative, whereas in construing it retoospeclively it a 
In tee - * * . t fornk it best to abide by tbe sound rule 

™ »* not, nevertheless said . X think it m J reh dim 

the o poTicstruotion above referred to (tac rule u 0 <tu i 

Petition oicons •♦WemiKno- the coniectures as to the real m- 

©f Katansi interpretation) notwithstandin 0 , - , • _ »» 

Kaitaxji ,} f tll6 Legislature which the nature of the subject occasio . • 

J££ B “ not pretended tot tote is any sudi cloud upon to claim 
of to judUnt-ereditors here as Baton Parke pointed out in 
tot of parties suing upon wagemig »ntrads as that o to 
plaintiff in Moonx . Burden « against whom the Court dedmtd 
to construe the statute retrospectively. 

The case of Sumboochimder Haidar and others , ®> although, 
in so far as it turned upon the 12th section of the High Court's 
Act 24 and 25 Yie., o. 104, it is not in point here, yd is m an- 
other respect very useful in showing how very far the. High 
Court of Calcutta was prepared to go, and did go, in ddmmunng 
what should he regarded as a “proceeding lading at the abeli- 
tion of the Supreme Court. A decree had keen obtained m too 
Supreme Court against Sumboochimder Haidar, and a tot ol 

SI. issued V «- **«“* tf"* f Jll’i* Md 

to abolition of to Supreme Court, to which to the shell® had 
returned mlla 6»». Suheequently to the «t»hhta«rt to to 
Htoh Court a wit of «i»»* «i mtkpmnd.m m to old form, 
1 kb issued against him in December !**, and he was arrested 

upon it on to 11th February 1864, »f 

his arrest should be regulated by Act VIII of 18o9 01 >y - 

VII of 1855, and it was unanimously held by the Court { - eueoo ., 

0 J„ Morgan and Phear, JJ.) that although to m. m. was . s- 

sued against his person by to High Court, 

os a continuation of to former process of elocution u»> 

in the Supreme Court agninst his property, and, as sues 

be deemed a prc,.. cling j^Stafr at 0* t 

ihe Supremo Court, and was arstommv » £ 

, llc uto Court’s Art, and, liu-iotoic, regulated I J Act 711 ol 
1855 aid not by Art VIII of 1859. In coming to this « *>' h» m, 
Phear, J„ seems to liavo departed from to mew winch he took ... 
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1864 in a previous case, in n Miiddoosoodan Dass,[ i) which he IS?? 
passed over in silence in Sumboockunder 'Haidar's case.® In the xx THE 
case in 2 Hyde’s Reports, section 12 of the charter is named by °» 

mistake for section 12 of the High Court’s Act. In the case he- Pmhon 
fore us it is unnecessary to go so far in construing, the words XauImi 


mistake for section 12 of the High Court’s Act. In the case be- 
fore us it is unnecessary to go so far in construing, the words 
“ proceedings commenced ” contained in the General Clauses Act, 
section 6, as the High Court at Calcutta went in holding the 
ca. sa. issued by itself to be a proceeding pending at the abo- 
lition of the Supreme Court within section 12 of the High 
Court’s Act in virtue of its having been preceded by a fieri 
facias issued by the Supreme Court and a return of nulla lorn by 
the sheriff. Here both the arrest and committal had taken place 
before the new Code came into force. 

In conclusion, let me ask whether, if section 342 of the new 
Code instead of the words ‘‘ six months ” had used the words “ four 
years,” we should have been invited to construe that section retros- 
pectively ? An d yet the substitution of the one period for the 
other could not in any wise affect the question whether that section 
ought to be construed prospectively or retrospectively. The pos- 
sibility of such a change of period is. a caution to us not to depart 
from the established rules of construction, and to set sail upon 
the ocean of conjecture. It is notorious that supposed hard cases 
have a tendency to make bad law, or, in other words, to pro- 
duce erroneous decisions. The very case now suggested, which 
would be the converse of that before us to-day, arose in France. 
A law of the time of the First Revolution limited civil imprison- 
ment to five years, but subsequently by the Code Civil of Napo- 
leon the duration of it was prolonged. The Judges, declining to 
give retroactivity to the new provision, held debtors imprisoned 
under the previous repealed law to be entitled to the benefit of 
it. (Dalloz Repertoire, Vol. 30, Tit. Lois, Chap. Art. 2, section 8, 
plao. 394, p. 152.) The doctrine, then, that laws regulating pro- 
cedure are in all eases, unless the contrary distinctly appears on the 
face of the, enactment, to be deemed to look backwards as well as 
forwards, was not then permitted to prevail in the French Courts, 
even when under the despotic regime of the First Empire. With- 
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out hesitation it must be admitted that the Governor-General in Ms 
T Legislative Council has full authority to pass retrospective laws 

even to the divestment of vested rights ; but we are entitled to 
expect that, when such is the intention, it will be renderec ap- 
parent either by expression or unmistakeable indication on . e ace 
of the law itself. In the absence of any such guides to the as- 
certainment of the intention, the presumption is that a statute 
depriving the subject of a vested right is not retrospective. It 
may well be that such a presumption does not exist where a 
statute is remedial and merely alters procedure, and that the 

Courts are bound to advance the remedy and apply the improve- 
ment in procedure retrospectively as was done to a limited extern 
in Wright v. Hale &> and the cases dependent on its authority ; but 
if the change in procedure, when sought to be applied retrospec- 
tively, be complicated by the divestment of a pre-emstmg right, 
then I think that the presumption against such an intention re- 
vives in its full strength, and that the decided cases do not justify 
any other doctrine. It would be arrogant, and more especially so 
when there is a divided Court, to claim any certain knowledge of 
the intention of the Indian Legislature when it placed section 
342 of the new Code on the statute book with respect to its re- 
troactivity. The provision, which we find in the General Clauses 
Act, prevents any * priori argument that the Indian Legislature 
would lightly set aside or interfere with things done or proceedings 
pending under Acts which it repeals. That Legislature lmd before 
it two examples afforded by Parliament, which, in the High Court s 
Act passed for India , section 12, carefully kept alive proceedings 
pending In the Supreme Court at its abolition, and m the Act tor 
the abolition of imprisonment for debt, passed for England, ex- 
pressly interfered with pending proceedings, in declaring persons 
then in civil custody entitled to their freedom. To tk i best of my 
judgment, the Indian Legislature has, in passing section^ oi 
thobew Code with no farther explanation t.uin * of tl»o 

same, followed the former example, and lias silently but mlm- 
tionally left the new Code to the operation of the provision m the 
ill Clin rises Act which it has in distinct and positive terms 
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laid down for tlie guidance of Courts of justice in construing its 
ordinances- — a provision which does not war with the special the 
enactment contained in section 8 of the new Code. 0F 

For these reasons I think that section 342 should be read as 0 p Batansi 
prospective only, and that the petitioners must consequently fail Kalxanji 
in their application for discharge from prison. The general impor- 0 IH bes. 
tanee of the question and the division of opinion in the Court will 
furnish the apology for the length of my remarks. 

Sargent, J. — The question which the Court has to determine is 
whether judgment-debtors who had been in prison, in execution 
of the decrees obtained against them* for more than six months at 
the date on which the New Civil Procedure Code (Act X of 1877) 
came into operation, are entitled to be discharged from prison 
under sections 841 and 342 of that Act or either of them. 

The 1st of those sections says that “ The judgment-debtor 
shall be discharged from jail when the time of his imprisonment 
as limited by section 342 is fulfilled,” and section 342 declares 
that “ No person shall be imprisoned in execution of a decree for 
a longer period than six months.” The case of the petitioners, it 
must be admitted, comes rather within the spirit than the exact 
terms of section 341 ; the language of that section, however, does 
apply with perfect accuracy to a ease which cannot be distinguished 
in principle from that of the petitioners, viz., that in which the 
term of six months, although commencing before the Act came into 
operation, expires subsequently to that date. Section 342 is in 
’terms strictly applicable to all persons under imprisonment. I 
think, therefore, the answer to the petitioner's application ought 
to depend upon the determination of the question whether the 
sections are applicable to the case of judgment-debtors imprisoned 
before the Act came into operation. . , 1 

Now, sections 1 and 3 show a clear intention of the Legislature 
to enact a new Code of Civil Procedure which should take the 
place of all existing enactments on that subject. Section 3, how- 
ever, concludes with a proviso in the negative form that u noth- 
ing therein contained shall affect the procedure prior to decree 
in any suit instituted before the Act came into force.” I think 
that the natural conclusion from the language of these sections 




v j. : 74 , 
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mtli Act I of 1868, section 6, is that whilst 


taken in connexion 
saving all acts already done in execution of a decree in a suit 
instituted before the Act came into force, all matters of proce- 
dure in execution subsequent that date should he determined 
by the Act itself. Before proceeding further to consider the con- 
struction of the Act, I ’.may say that I can entertain no doubt 
that the question before the Court is one of procedure. The 
writ of imprisonment is by its very nature continuous in its opera- 
tion, and the conditions and period under and for which it remains 
in force and activity are as much matters relating to procedure as 
the issuing of the writ itself. The term “procedure” has never, 
that 1 am aware of, been confined to mere proceedings ; but in 
any case I cannot doubt that the maximum duration of a judg- 
ment-debtor’s imprisonment is a matter of procedure in the sense 
in which that term is used in the present Act. 

Whilst, therefore, the warrant of imprisonment, and all that 
has been done under that warrant, are unaffected by the repeal 
of Act Till of 1859, the further operation of the warrant be- 
comes a question of procedure to he determined by the provi- 
sions of the new Code. 

It was suggested during the argument by Mr. Justice West 
that sections 341 and 342 must, from their connexion with other 
sections, have been intended to apply only to cases where 
the imprisonment has commenced subsequently to the date^at 
which the Act came into operation. It was said that section 342 
being in the negative form, necessarily supposes a state of im- 
prisonment previously created by the Act. This seems to me 
the ouestion in dispute. I admit that the 
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and the' latter does' not necessarily follow upon the former. It . 1677 1 
s said, however, that if section ,342 be applied to warrants of iffi- 1 h the 
prisomnent before the Act came info force, the Act mil operate matter 01 
to defeat an existing right, that right being, it is said, to detain Petition 
the judgment-debtor in prison under the warrant for two years 
in default of Hs sooner satisfying his debts. This argument has, and six 

« OX'H-SB'S# 

doubtless, considerable force, and has caused me to hesitate much 
in coming to my decision upon the construction of the Act. 

I think it is impossible to contend that the judgment-creditor 
does not by attachment of his debtor’s property, as well as by the 
arrest and imprisonment of his debtor, acquire a right of a very 
distinct and specific nature and different from the mere right of a 
plaintiff to have his cause of action tried according to a certain 
procedure, and which the Judges in Wright v. Hale W refused 
to recognize. The well-established rule, however, that an Act 
is not to be construed so as to defeat an existing right, is, as 
Parte, B., says in Moon v. Burden only a rule of construction, 
and must yield to the intention of the Legislature ; and I think 
that intention may be gathered with sufficient certainty from the 
language of sections 1 and 3, as I have before explained, coupled 
with the strong presumption which, in my opinion, arises from the 
nature of the change in the law. It is difficult to suppose that the 
Legislature, when introducing a most important and benign change 
in the law of debtor and creditor, in harmony with modem legis- 
lation, could have intended that the two laws should continue 
for the next two years to operate concurrently, and that debtors 
who were imprisoned on the day previous to that on which the Act 
came into operation,— and there must be many throughout British 
India— should be liable to be detained under the severer enact- 
ment, Moreover, it is to be remarked that the Act received the 
assent of the Governor-General on 13th March 1877, but did not 
■come into operation until 1st October, thereby giving judgment- 
creditors due notice of the altered character of their power' of im- 
prisonment, a circumstance to which some importance, at least, 
was. attached in giving Lord Tenderden’s Act a. retrospective 
"'effect,' as shown by the judgment of Parke, J., in Towler v. Chat-* 
whole,, I think that sections 341 and 342 
; ; : ; A 6 H..&JSv327. ' l ^ ' W.6 Bing. 268." A .Av 
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were intended to come into force at once from the time when the 
Act came into operations and that the petitioners are entitled to 

their discharge* 

Baxley, J. : — This matter was argued on the 5th instant before 
a full Court consisting of the Chief Justice, Sir 0. Sargent, 
Green, West, JJ., and myself, by Mr. Macpherson for the peti- 
tioner Eatansi Kalianji, and by Mr. Inyerarity for Trikamdas 
Shivram, the detaining creditor of Eatansi Kalianji. 

Eatansi Kalianji was, on the 81st October 1876, duly impri- 
soned under an order and warrant in execution of a decree of the 
High Court issued in the usual form for non-payment of money 
under the provisions of the recently repealed Code of Civil Proce- 
dure (Act VIII of 1859), and as he has now been in custody 
for a period of nearly twelve months, he claims the benefit of 
sections 341 and 342 of “the Code of Civil Procedure/'’ Act X 
of 1877 (which came into force on the 1st day of October 1877), 
the latter of which sections enacts that “no person shall be 
imprisoned in execution of a decree for a longer period than six 
months.” 

The warrant, under which the petitioner was sent to jail, 
does not specify any definite time of two years during which 
he is to be imprisoned. It was urged on behalf of Trikam- 
das Shivram, the detaining creditor, that he had a right to 
detain his judgment-debtor, the petitioner Eatansi Kalianji, in. 
prison for two years, the period mentioned in section 278 of the 
Civil Procedure Code of 1859, unless he had before then paid the 
decree, or unless the detaining creditor failed to pay the subsis- 
tence-money. For the petitioner it wa surged that clause 842 of 
the new Act was retrospective, the provision in it being one of 
mere procedure. 

The principles of interpretation applicable to such a question 
did not appear, to be disputed at the bar. The real, contention 
. was' as to their application to the point at issue. 

The canon of construction relied upon on the part of the pet!-' 
Honor is that, stated in the case of Vrujld v. Eak^ decided by 

m 6 m & B, 22t ; 8. 0, 30 L. J, K S* Exeh. 40, 'V.* 
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the Court of Exchequer at Westminster in I860;, the report in 
the Law Journal being by far the fullest and most complete. 

The question there arose under the Common Law Procedure 
Act of 1860 (23 and 24 Vic., chap. 126, see. 34) which enacted 
that when the plaintiff in any action for an alleged wrong in any 
of the superior courts, recovered by the verdict of a jury less than 
£5, he should not be entitled to any costs, in case the Judge certi- 
fied that the action was not really brought to try a right besides 
the mere right to recover damages, and that the trespass or damage, 
in respect of which the action was brought, was not wilful and 
malicious, and that the action was not fit to be brought. The 
Court held that such section applied to actions tried after, although 
commenced before, that Act came into operation. 
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Pollock, C.B., said : “ I have always understood that there is 
a considerable difference between laws which affect the vested 
rights and interests of parties and those laws whcih merely affect 
the proceedings of Courts. For instance, if an Act of Parliament 
were to say that in matters of mere opinion and judgment no 
person shall be allowed to call more than three witnesses, I think 
that would apply to all actions whether then pending, or thereafter 
to be brought. It would, be a matter regulating the practice * 
* * . I do not think that a matter of that sort can be 

called a right, nor do I think the title to costs can be called a 
right in any sense in which Lord Coke in his Institutes, or my 
Lord Chief Justice Truro, in the case referred to by Mr. Cham- 
bers (Marsh v. Higgins W,) has spoken of rights *. 

* In this case the Act was not to take effect until the 
10th October 1860, and then in October it is as if it had said, ‘on 
the 10th October this Act of Parliament is to take effect. 5 What 
is the effect ? Why, where the plaintiff in any action — £ in any 
action 5 means in any action brought yesterday or seven years ago 
— for an alleged wrong in any of the superior Courts recovers 
less than £5, he shall not be entitled to costs, if the Judge shall 
certify certain facts. 1 think that when in any action the statute 
having come into operation the plaintiff recovers less than £5* 
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that then he is subject to this clause. In my opinion it is not a 

__ retrospective Act at all. The sort of wrong which is supposed 

mStbbof to he done by an ex post facto law, in my opinion, does not arise, 

„ ™ E and on this ground it appears to me that the rule ought to he dis- 
Petition . ' a ° , ; ■■ 
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Channel, B., said he thought that the ease was concluded by 
the authorities cited on the statutes which regulate costs, and he 
added : — “Freeman v MoyesM is not distinguishable, I think, 
from the present ease, and I believe that decision has been concur- 
red in by all the Courts in Westminster Hall;” (that, I may state, 
was a decision upon the 3 and 4 Wil. IY, c. 42, s. 31, which enacted 
that, “in every action brought ” by an executor, the plaintiff shall 
he liable to costs, and it was held that such provision was retro- 
spective). 

Wilde, B., (now Lord Penzance) in his judgment stated the rule 
of construction with great clearness and precision. He said : — 

“I am prepared to decide the case on principle. And the prin- 
ciple that seems to me to he applicable to the ease is this — that 
where you are dealing with a right of action, and an Act of Parlia- 
ment passes, unless something express is contained in that Act 
the right of action is not taken away ; hut where you are dealing 
with mere procedure, unless something is said to the contrary, and 
the language in its terms applies to all actions, whether before 
or after the Act, there I think the principle is that the Act does 
apply without reference to the former law or procedure. Now 
that that is the principle, appears from the cases that have been 
cited on both sides. Because the cases cited by Mr. Chambers 
are eases of rights of action not interfered with, and the cases 
on the other side are cases of procedure or evidence in which the 
Acts are held to he retrospective. The eases involve three or four 
analogies which are as close as analogies can be ; one, the ease of 
executors, who, by an Act of Parliament, are made liable to pay 
costs, and all the Courts have applied that to the ease of executors 
who brought, actions before the Act. Another is the case whore 
the rule made under the powers of an Act of Parliament prescrih- 
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ed that the plaintiff should only have the costs on the issues on 
which he succeeded ; and although the terms were just as general 
as the terms of the others, it was by all the Courts applied to all j 
actions that were then pending. Mr. Chambers says this is 
taking away the right ; and I do not agree with him, for this c 
reason.— What is the right the suitor has ? The right of action 
is the right to bring the action ; and what is the right to bring the 
action ? Why, to have it conducted in the way and according to 
the practice of the Court in which he brings it ; and if any Act of 
Parliament, or any rule founded on the authority of an Act of 
Parliament, alters the mode of procedure, then he has a light to 
have it conducted in that altered mode. That, therefore, takes away 
no thing ; the right of action does not involve the right to keep all 
the consequences of that right as they were before. It gives him 
the right to have the action conducted according to the rules that 
are then in force with respect to procedure. In this case, therefore, 
it seems to me there is no right taken away, and deciding the case 
strictly on the principle on which all other cases are decided that 
the rule ” (which was to set aside a certificate of Bramwell, B., 
indorsed on the record) “ clearly ought to be discharged.” And 
it was accordingly discharged with costs. 

In 1864 that decision was cited with approval by Lord Wens- 
leydale in the House of Lords in the case of The Attorney General 
v. Sillem and others. 

He says (p. 763) -.—“There is no doubt of the justice of the 
rule laid down by Lord Coke (2 Inst. 292) that enactments in 
a statute are generally to be construed to be prospective and to 
regulate the future conduct of parties. But this rule of con- 
struction would yield to the intention of the Legislature. It could 
not be supposed that the Legislature meant to deprive a man of 
a vested right of action. This was laid down in Moon v. Burden d 2 > 
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“But, on the other hand, it is clear that there is a material 
difference when an Act of Parliament is dealing with a right of 
action already vested, not intended to be taken away , and when 
it is dealing with mere procedure to recover those rights, which 


(1) 10 II. L. C. 704. 


(2) 2 Exuh. 22. 
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it may be quite reasonable to regulate and alter. This lias been 
In”the mos ^ c l ear b r satisfactorily explained in the ease of Wright v. 
matt ee of HaJe^ 1 ) particularly by Sir James Wilde.” And then, after citing 
Petition the decision, lie adds “Sir James Wilde says, with truth, that 
this does not take away any right.” 

The principle of Wright v. Hale ^ was, in 1800, acted on by 
the Court of Queen’s Bench in the case of Kimlray v. Draper W 

It was also expressly adopted in the High Court of Bombay 
by Chief Justice Couch, and Newton and Sargent, JJ., in the ease 
of Framgi Bomanji H) where a difficulty had arisen in consequence 
of a difference between the provisions of the Letters Patent of 
1882 and the Amended Letters Patent of 1865 as to the right of 
appeal. The Court there held that a right of action is not taken 
away by a change in the law unless by express enactment ; but 
in the case of mere procedure, unless something is said to the 
contrary, the new law, where its language is general in its terms, 
applies without reference to the former law or procedure. 

Now, it was contended in behalf of the execution-creditor that 
he had, until satisfaction or failure in payment of subsistence- 
money, the right to detain his judgment-debtor for two years, 
and that to apply the doctrine of Wright v. Hale {5) to the present 
case and to give to section 842 of Act X of 1877 a retrospective 
operation, would deprive him of that right, which, as I understood 
the argument, was said to be of almost as sacred and inviolable a 
nature as a right of action. 

Is that contention reasonable, or is it not ? Before considering 
the nature of execution of decrees by imprisonment under the 
Code of Civil Procedure of 1859, 1 will make a few remarks upon 
the practice as it stood in England before recent legislation there, 
and as it existed in the late Supreme Court in Bombay. 

the writ of capias ad satkfaciendum } Blaeksione 
says that the intent of this writ is to imprison the body of the 
debtor till satisfaction be made for the debt, damages, and costs.” 
a Ii is” (lie says) “an execution of the highest nature, inasmuch 

(].} 6 lb A N. 227. C2) 6 H. & X. 227. , , ■ 1 

13) h. lb S Q. B. 160. D) 8 Bom. IL G, Hep. O, C. J. ,49. 

13) (j lb & N* 32L 



as it deprives a man ot ins iioerty mu ne nu**w ^ . 

awarded ; and, therefore, when a naan is once taken m execution 
under it, no other process can be sued out against Ms lands or 

goods.”® ; V 

In Taylor v. Waters® Lord Ellenborough, Chief Justice, said : — 
“The taMng of the body iu execution does not extinguish the debt, 
but it bars the remedy against the debtor, and in like mannei 
precludes a set off against him.” And Mr. Justice Bayley said : 

“The ffltdng Mm in execution destroys all remedy against 

him during Ms life.” 

Those dicta were cited with approval in Thompson v. Pa- 
rish,® in wMch case Sir Alexander Cockbum, Chief Justice, said 
(p. 692) “The effect of taking the debtor in execution is to 
suspend all other remedies against Mm for the debt.” 

Even the dead body of an unfortunate judgment-debtor, who 
died in gaol while detained there under a ca. sa., has been the 
subject of litigation, for, where a gaoler refused to deliver up the 
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' ■ 1877 By Act VI of 1855 of the Government of India, “ An Act to 
7 T] ^ ]s * extend the operation of and regulate the mode of executing writs of 

mattes or execution in tier Majesty's Supreme Courts of Judicature and 
Pektiok w kich is published at p. 139 of Vol. I of “The unrepealed Gen- 
ofEataksi oral Acts of the Governor-General in Council,” issued by the 

jL A "V IT A *VT T Y 

and "six Legislative Department of the Government of India in 1875, see- 
othees. tion 8, it was enacted that “ a plaintiff or defendant, arrested 
under any writ of capias ad satisfaciendum issued upon any judg- 
ment, order, decree or sentence of any of the said Courts, where- 
by money is ordered to be paid to any party, shall be entitled 
to bis discharge from such arrest on payment or tender to such 
party or his attorney in the cause or to the sheriff or gaoler in 
whose custody such person may be under such writ of the amount 
directed to be levied by such writ.” 

Section 9 declares when a written order under the hand of the 
attorney issuing such writ shall he sufficient for the discharge of 
the party by the sheriff or gaoler. 

It appears, therefore, that formerly in England and in Bombay, 
until the Supreme Court abolished in 1862 on the introduc- 
tion of the High Court, the power of the judgment-creditor to 
keep his judgment-debtor in prison lasted until the latter paid 
or tendered the amount directed to be levied, or unless he was 
released by virtue of the provisions of the Statute 11 and 12 
Vic., chap. 21, the Indian Insolvent Act, and that if he failed to 
obtain his release in one of those inodes, or unless he was dis- 
charged under the written order of the judgment-creditor’s at- 
torney (Act VI of 1855, section 9), he might remain in gaol until 
his death. 

• It will be noticed, too, that, under the charter of the late Supreme 
; Court, execution might issue by the attachment and sale of the 
jxidgmentrdebto/s moveable and immoveable property, or by his 
imprisonment, orby all those inodes at once, ■ ’ ||||| 

; ; By the Letters Patent of 1862, establishing the High Court of, 

$ Bombay, cl. 37, the proceedings in civil suits between party and 

party brought in the High Court were directed to bo regulated 
Procedure, AehVlII of 1359,,. V.V. ; 'PVPa 
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This brings me to the consideration of the recently repealed ^ 
Code of Civil Procedure (Act Till of 1859), upon the provisions 

of which the judgment-creditor, in the case now before us, relies. 

The sections relating to the imprisonment of the party against 
whom a money decree has been made, are familiar to all of us, and 
require no lengthened notice from me. 

Section 201 relates to the execution of decrees for money. 
Section 212 provides for the form and contents of the applica- 
tion for execution. Section 221 for the issue of the warrants of 
execution. Section 273 (a new and important provision) enacts 
that any person arrested under a warrant in execution of a decree 
•for money may, on being brought before the Court, apply for 
his disc har ge on the ground that he has no present means of 
paying the debt either wholly or in part, or if possessed of any 
property, that he is willing to place it at the disposal of the Court. 
It provides, too, for the form of the application which is to be 
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and sale of the debtor’s property, but that lie shall not be detained 
in custody or arrested on account of any sums so disbursed. 

Section 280 (also, II believe, a new provision) gives power to any 
person in confinement under a decree to apply to the Court for his 
discharge on the surrender of Ins property, such application to be 
subscribed and verified by the applicant as plaints are subscribed 
and verified. 

Section 281 states what procedure shall he adopted on such ap- 
plication, and under what circumstances the Court shall cause the 
defendant to be set at liberty. 

Section 282 enacts that “a defendant once discharged shall not 
again be imprisoned on account of the same decree except under 
the operation of the last preceding section, but Ms property shall 
continue liable, under the ordinary rules, to attachment and sale 
until the decree shall be fully satisfied, unless the decree shall he 
for a sum less than Es. 100 and on account of a transaction bear- 
ing date subsequently to the passing of this Act,” and power 
is then given to the Court to declare a defendant so discharged 
absolved from further liability under that decree. 

Section 283, the last one of the series under the general heading 
u Of the execution of decrees by imprisonment,” relates to the 
determination of questions as to mesne profits and interest and of 
sums paid in satisfaction of decrees, and was repealed by Act 
XXIII of 1861, section 1, and section 1J of that Act was sub- 
stituted for it. 

It will thus be seen that these provisions which X have cited 
from chapter IY of the Code of 1859 make several very important 
alterations in' the relative position of judgment-creditor and judg- 
ment-debtor under money decrees of the High Courts as compared 
with the position of decree-holders and their debtors under the late 
Supreme Court ; and so far as lam aware, for the first time in 
the presidency towns, the term of imprisonment under a w> Wfi 
issued on account of a decree] was (by section 278) limited to' two 
years. The important provisions, too, in sections 278 and 28(1 were, 
I believe, novel, and they placed further limits, upon the power of 
■ : iho ''creditor to .detain Ms judgment-debtor in prison. ' , . / • ; 1 Y' pfi ‘7 ' 

In a case which came before the High Court in Calcutta in 1874 
upon the construction of section 273, it was held by Chief Justice 
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mode prescribed by the Indian Legislature, a mode which diner 
greatly from that adopted for centuries and until a comparatively 
recent period in England. ' . ' y 

To describe the power, which the execution-creditor in India 
has had in the presidency towns since 1862, of putting and keep- 
ing his judgment-debtor in prison as an inviolable right , or any- 
thing equivalent to it, is, in my opinion, fallacious arid calculated 
to lead to erroneous impressions. His power to invoke the aid 
of the Court for the purpose of placing his judgment-debtor in 
gaol, and of keeping Mm there for a period not exceeding two 
years (unless previously liberated by one of the several ways open 
to a debtor to obtain his discharge), was a power given to such 
; (i) 22 Calc, W, Kep„ 257 Civ, Eul ; IS B eng, L. Bep., 268, 

.v. B 558' — 7 : y: M v|w.y yyVJ; y 

y; : i b y ; ; \y ,\..y yo yy. : v : . '■ b;: : ;; :;, ?: , :: ;iby 
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\ m creditor % tire India. Legislature and by tire High Court ehar- 
ten. Tire maximun limit of two years fixed by the Code of 18o9 
mStLof was in elear derogation of the creditor’s power, under the law asit 
ftKo. existed in the late Supreme Court, which placed no hmrt as to the 
OF IUtansi time dll ring which the judgment-debtor might be detained m gao 
“ under a civil decree. And when, as in process of time the feeling 
oTBBBs. q{ tlie man if 0 id injustice of lengthened imprisonment ioi ma - 
ing default in payment of a sum of money became stronger one 
would naturally espect ttat sudi chwuge of tow would bo adopt- 
ed by the Indian Legislature, and that the limit of two yea® would 
be still further reduced. 

I may here notice that by the Imperial Insolvent Statute 11 and 
12 Tie., c. XXI, s. ¥., any person in prison within the hunts oi 
the towns of Calcutta, Madras, and Bombay, upon any process 
Whatever for, or by reason of, any debt, damages, costs, or.money 
which such person is liable to pay, and being in i* 801 ™*! In- 
stances, may, at any time, apply, by petition, to the Court for the 
Belief of Insolvent Debtors for the benefit of the provisions of 

that Act* 

Nearly midway between the passing of the Civil Procedure 
Codes of 1859 and 1877, viz., in 1869, the British Parliament 
passed for England and Wales “An Act for the abolition of im- 
prisonment for debt and for the punishment of fraudulent debtors 
Ilf md for other purposes,” 32 and 33 Vic., c. 62, and by section I? 

it was enacted that, with the exceptions thereinafter mentioneu, 
no person should, after the commencement of that Ad (1st Jau- 
iiary 1870), be arrested or imprisoned for making default in pay- 
ment of a ’sum of money. By section VII provision was ma.de 
for the discharge, without payment of any fees, from custody of 
persons who at the commencement of the Act were in custody 
in pursuance of any writ, attachment, or other process, and who 
would not be liable to be arrested or imprisoned after the com- 
mencement of that Act; but it was declared that “Ms arrest, 
imprisonment, or discharge, shall not affect the credit u s iigats 
or remedies for enforcing the payment of any money due to Km, 
or deprive the creditor of the benefit of any charge or security 
oil any property of the 'debtor” rvlf I,/;, y; Lf;; y f Vf ifi'd: 
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That statute was doubtless present to the minds of the framers 
of the new Code of 1877. More than one English statute has 
formed, not merely the model, but almost the text of Acts after- 1 
wards passed by the Supreme Legislature in India, 

Any such clause in the Act of 1877 as section 7 of the 32 and 
33 Vic., c. 62, would, of course, have prevented the point now at 
issue having arisen at all. The question now for determination 
is— have or have not the provisions of Act X of 1877 sufficiently 
declared the intention of the Indian Legislature to be that, after 
the 1st October 1877, no person, whether in custody before or 
after that date, shall he detained under a money decree for a 
longer period than six months ? 

Part IX, chapter 48 of the new Civil Procedure Cod© (Act X 
of 1877), contains “Special rules relating to the Chartered High 
Courts,” which are comprised in a short series of sections from 
631 to 639, both inclusive. 

Section 632 enacts that, “Except as provided in this chapter, 
the provisions of this Code apply to such High Courts.” 

The definitions of “ decree ” and “ judgment-debtor ” in clause 
2, the interpretation clause, are sufficiently wide to embrace de- 
crees passed and judgment-debtors who have become such before 
the 1st October 1877, the day on which the Code is, by section 1, 
ordered to come into force. 

Chapter XIX relates to “ The execution of decrees,” and con- 
sisting of eleven sub-chapters or sub-divisions, extends from sec- 
tion 223 to section 343, both inclusive. 

By section 341 it is enacted (inter cilia) that the judgment-debtor 
shall he discharged from Jail 9 when the term of his imprisonment, as 
limited by: section 342, is fulfilled, and it is declared that a judg- 
ment-debtor discharged under that section (section 342) is not 
thereby discharged from his debt ; but he cannot be arrested 
under the decree in execution of which he was imprisoned. 

Section 342 enacts that “No person shall he imprisoned in , exe- 
cution of a decree for longer period than six months, or for -a 
longer period than six weeks, if the decree be for the payment of 
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1877 No doubt the Code itself and the provisions of chapter SIX 
' “ Of the execution of decrees” are mainly addressed to suits com- 

hut many of them, including 
are, in my opinion, 
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suttee of menced after the 1st October loi t 
Petition the important ones in sections 341 and 342 
of .Rat an sx equa u y applicable to proceedings pending when the Act came 
ahihsix into operation. Each of the Codes of 1859 and 18 < t is a Code 
oihees. 0 £ Civil Procedure,” regulating the procedure to be followed by 
the suitors who resort to civil Courts, and it appears to me to he 

impossible to suppose that the Indian Legislature did not intend 

the improvements which are in the new Code to apply to suits 
brought under the old Code in those cases in which, consistently 
with the provisions of the new Code, they might, upon the ordinary 
principles of the interpretation of statutes, he clearly applicable. 

By section 3 of Act X of 1877, which, by section 1, is declared 
to extend to the whole of British India, it is enacted that “ No- 
thing herein contained shall affect the procedure prior to decree in 
any suit instituted, or appeal presented, before this Code comes into 
force,” thereby implying that the procedure after such a decree 
shall he according to the provisions of Act X of 1877. The pre- 
sent application is one made subsequent to decree, and must be 
regulated by the new Code. 

I do not feel pressed by the ease cited, by Mr. Inverarity, of 
Simhoochunder Halclar and others ,0) quoted at p. 2o0 of Mi. 
Broughton’s Edition of the Civil Procedure Code of 1859, where it 
is stated to have been held that the proceedings in execution of a 
decree in a suit begun under the old Supreme Court Procedure 
were regulated by Act VII of 1855 and not by the Civil Procedure 
Code of 1859, and for this reason. By the Imperial Statute autho- 
\ f iring High Courts to be established, 24 and 2a Vic., c. 104, 

HI1I8I section 12, provision was made as to pending proceedings in the 
[LV then to be shortly abolished Supreme Courts, and it was thereby 

'•'•teV enacted that “ Such proceedings and all previous proceedings in 

the said last-mentioned Courts shall he dealt with as if .the sanle 
•V .’VJxaidbeeii -hart. in the said High Court, save that any, such : proceed- 
ings may he continued, as nearly as circumstances permit, under' 
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Tke procedure provided by the Code of 1859 was so radically ^ 
different from, and for the most part so inapplicable to, suits 
brought on tbe Plea Side or Equity Side of the old Supreme Courts, i 
that one is not surprised to find the old procedure retained by the 
express direction of the statute. The same reason does not exist . 
in the present case, -where one Procedure Code rs merely substitut- 
ed for and supplants another, with such alterations and additions 
as the Legislature has considered that time and experience have 
shown to be desirable. 

In Williams v. Smith, {1) cited at the bar, the Exchequer 
Chamber held that the 1st section of “The Mercantile Law 
Amendment Act, 1856 ” (19 and 20 Vic., c. 97) did not apply 
to cases where the writ otfi. fa. had been delivered to the sheriff 
before that Act passed. Williams, J., then said (p. 563) that the 
ft. fa. had begun to operate before the statute passed, and was in 
full vigour at that time ; and that they could not give the statute 
a retrospective effect, so as to deprive the defendant of any right 

he possessed under his writ. . 

In that case to have given the statute a retrospective operation 
would have entirely deprived the defendant of the fruits of his fi. 
fa. In the present case the construction which appears to me the 
sound one, does not prevent the imprisonment of the petitioner 
under the «*. w. issued in October 1876, but merely says that he 
shall be in prison, not for two years under the old Code, hut only 
for six months, the maximum limit fixed under the new Code. 
Williams v. j Smith*® is clearly distinguishable from, and in my 
judgment has no application to, the present case. . 

There would also be this further difficulty, viz., that when in 
October 1878, according to tbe usual practice, application would 
be made to the sitting Judge in Chambers for an order to release 
the petitioner at the expiration of his two years’ imprisonment, the 
Judge would have to act upon section 278 of the old Code, whereas 
thatGode, and along with it section 278, have been repealed as from 
the 1st October 1877 by section 3 of Act X of 1877. 

I have not overlooked “ The General Clauses Act, lo6b 
(^ ot j of 1868), but I do not think that seotion .6 of that Act is 
applicable to the present case. 

ID 4 H. & N. 559. U4H. &N.559. 
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There is a much more recent decision than the one of Williams 
v. Smith,®) a decision in 1869, upon another section of “The 
Mercantile Law Amendment Act, 1856,” a decision by Lord 
Chancellor Hatherley. He held that section S of that statute 
was retrospective, and that even where the cause of action had 
accrued before that statute was passed, no person was entitled to 
any time within which to commence an action beyond the time 
fixed by the statute of limitations by reason of such person being 
beyond the seas when the cause of action accrued : Pardo v. JBing- 
hamS 2 > The Lord Chancellor said that there had been a decision 
upon tha t 10th section by the Court of Queen’s Bench in Corvill 
v. Hudson,®) the Judges consisting of Lord Campbell, Coleridge, 
Wightman, and Erie, JJ., and they held that as regards the 10th 
section the statute was retrospective. That case, he says, was 
not carried further by error, and as far as he knew had been the 
ruling authority ever since. He then stated that the general rule 
of law was that except there be a clear indication, either from the 
subject-matter or from the wording of a statute, the statute is 
not to have a retrospective construction. The Lord Chancellor 
then cites Moon v. Durden,®) and says that in that case Baron 
Parke did not consider it an invariable rule that a statute should 
not be retrospective unless so expressed in the very terms of the 
section which had to be construed, and said that the question in 
each case was whether the Legislature had sufficiently expressed an 
intention. In fact (says Lord Hatherley) we must look to the 
general scope and purview of the statute and at the remedy 
sought to be applied, and consider what was the former state of 
the law and what it was that the Legislature contemplated. “I 
think” (he says) “that there is a considerable difference between 
this case and a case where a right of action is actually taken: 
away. That is the ground of the decision in Moon v. Durden®) 
and" Jackson v. Woolley.®) In each of those eases the persons 
had acquired by positive act inter partes a right of action, in the 
latter case by a co-contractor having made a promise, which, of 
course, the person had a right to rely upon, as the law then stood, 

U> 4 H. & N. 659. . <a> L. E. 4 CL, Ap*>, 736.L- • ;Lr;: ; 

(3) 8 Ell. & Bl. 429. 1*) 2 Exck 23. 

\S) 2 Exeii. 23, («> 8 EU. & BL 17? 
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as giving Mm a further period of six years for his remedy. I own 
that it appears to me that, to adopt the construction contended foi 
by Mr. Inverarity in behalf of Trikamdas Shivram, the execution- 
creditor, would be to do little else than to hold that the various 
eminent legislators through whose hands the new Code passed 
during its preparation, and wMlst in progress through the Legisla- 
tive Council of India, had forgotten altogether to consider the 
case t of the very large number of judgment-debtors who would be 
imprisoned in the gaols of the presidency towns and throughout 
the rest of British India on the 30th September 1877. By adopt- 
ing the interpretation which I have followed, effect is given to 
what I think the Legislature not only contemplated, bnt in positive 
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Being, therefore, for the above reasons, dearly of opinion that 
In THE the P e ^i° ne:r Batansi Kalianji has been since the 1st October 
matteb or instant, and is now, illegally detained in prison, I think he ought 
Petition to be immediately discharged from custody. 

Green, J. : — It is contended on behalf of the petitioners here 
that sections 1, 3, 341, and 342 of the new Civil Procedure Code 
operated to effect, as on the 1st October instant, a legislative gen- 
eral gaol delivery thronghout British India of all civil prisoners 
in custody under process issued by virtue of the Acts repealed 
by section 3 of the new Code, in eases where such prisoners had on 
the said 1st October been in custody for sis months or upwards. 
The Legislature may or may not have had the intention that such 
general liberation of civil prisoners should take place; the ques- 
tion is, has such intention been manifested? and it is, in my 
opinion, prima facie very improbable that the Legislature should 
have left such intention, if it existed, to be collected from in- 
ference, and should not have enacted an express provision em- 
bodying such intention. However this may be, such intention, 
though to be collected from inference only, must, of course, if 
manifested, have its effect. By section 1 of the new Code it 
is enacted that it shall come into operation on the 1st day of 
October 1877. By section 3 is repealed (amongst other Acts) so 
much of Act VIII of 1859 and Act XXIII of 1861 as had not 
already been repealed; but it is provided that “nothing herein” 
(by which I understand nothing in section 3) “ contained shall 
affect the procedure prior to decree in any suit instituted or 
appeal presented before this Code comes into force.” Apart from 
section 1 and the proviso to section 3, I do not find in the new 
Code any provision as to its operation with regard to pending 
or past proceedings. Section 1 in itself merely says that the Code 
shall be in force from the 1st October 1877, and does not in any 
way affect past proceedings or their effect, and the repeal of the 
previously existing procedure Acts (under which, of course, any 
such past proceedings were taken) contained in section 3 is coupled 
with the proviso that such repeal is not to affect proceedings : 
prior to decree in suits or appeals already instituted or presented 
on the 1st October 1877. The question raised here really is 
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whether section 1, and the repeal of Act VIII of 1859 and Act ^ 

XXIII of 1881 by section 3, are to be held to alter or abridge the l3Sr THB 
legal effect, after the 1st October 1877, of proceedings had and 
finally determined under such repealed Acts before the new Code Petition 
of procedure came into operation. It is quite clear, in my opinion, 
that section 1 cannot be held to do so, and that the question is, afu six 
whether any such intention of the Legislature can be inferred 
from section 3 with its proviso ? The question raised is one of great 
importance, affecting not merely the greater or less maximum 
length, of the custody of all civil prisoners commited under the 
repealed Acts before the 1st October 1877, but, in many impor- 
tant respects, the validity and effect of executions and other pro- 
ceedings posterior to decree ordered prior to the 1st October 
1877 under the then existing legislation. 

In construing the New Civil Procedure Code, as all other Acts 
of the Legislative Council of India coming into operation subse- 
quently to the 3rd January 1868, we must always have regard to 
Act I of 1868, €C the General Clauses Act, 1868 , 1 99 . which contains, 
besides a clause interpreting certain terms and phrases of ordinary 
occurrence in Indian legislation, certain rules of construction to be 
applied to Acts of the Legislative Council coming into operation 
subsequently to the 3rd January 1868. By section 6 of this Act 
it is enacted as follows : — “ The repeal of any statute, Act or regu- 
lation shall not affect any thing done, or any offence committed, or 
any fine or penalty incurred, or any proceedings commenced , before 
the repealing Act shall have come into operation.” The words 
“ proceedings commenced ” in this section have received a judicial 
interpretation by this Court sitting as an Appellate Court of four 
Judges in the case of Ralanchand Shrichand v. Hanmantrav Shiv- 
bakasS V It was there held that the right of appeal to the District 
Court from a decree made before Act XIV of 1869, “ The Bombay 
Civil Courts Act, 1869,” came into operation, by a Principal 
Sadar Amin, was not taken away by that Act, though the amount 
or value of the subject-matter exceeded Bs. 5,000. By section 26 
of that Act it was enacted , that in all suits decided by a Subordi- 
nate Judge of the first class, in the exercise of the jurisdiction there- 
in mentioned,, (and by section 30 the then present Principal Sadar 
0) 6 Bom. H. C. Bep. A. O. J. 166. 
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of the subject-matter exceeded Es. 5,000, be direct to the High 
Court. It was held by the Court that the repeal, by the Act, of the 
laws and regulations under which there was a right of appeal in such 
a case in the first instance to the District Court, did not take away 
such right of intermediate appeal, and that such right was saved, 
notwithstanding such repeal, by reason of the operation of section 
6 of the General Clauses Act, which I have already set out. This 
decision was in no wise inconsistent with the earlier one of Tramji 
Bomanji v. Sormasji Barjorji ,0) where it was held that a right 
of appeal to the High Court itself (Le., to three or more of its Jud- 
ges) from the decree of two of its Judges, in a suit heard and 
decided before, though the decree was sealed after, the Amended 
Letters of December 1865 came into force, (and which right of ap- 
peal existed under the former Letters Patent of June 1862) was 
taken away by the coining into operation of the amended Let- 
ters Patent. In that case, of course, no resort could be had to the 
General Clauses Act, as it was not then passed. It may further 
be observed that the General Clauses Act applies only to Acts 
of the Governor-General’s Legislative Council, and not to Eoyal 
Charters or Acts of Parliament. The decision in Framji Bonum - 
ji v. Sormasji Barjorji W was founded on the express words 
of the amended Letters Patent taking away such intermediate 
appeal to the High Court itself, by making the appeal from two 
Judges who agreed direct to the Privy Council, and providing 
further a that all proceedings commenced in the said High Court 
prior to the date of the publication of the Letters Patent 
the amended ones) shall be continued and depend in the said 
High Court as if they had commenced in the said High Court 
after the date of such publication.” 

It is, I think, much to be regretted that no such clause as the one 
last cited, or as section 887 of Act YIXI of 1859, was introduced 
m the. new Code of Civil Procedure, clearly defining in a positive, 
and; ,not merely in a negative, way what is to be lts operation on 
proceedings already commenced. However tills may be, in the case 
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referred to, of Ratanchand Shrichand y. Hanmantrav SMvbakas,^ 1877 
it was held that the words “ proceedings commenced ” in section 6 j N TirB 
of the General Clauses Act included a suit in which a decree had maxteb of 

must be taken to Petition 
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been given, and that the word “ proceedings 
include all the proceedings in the suit from the date of its institu- 
tion to its final disposal 

But for the proviso to section 3 of the new Code, and having re- 
gard to the judicial interpretation which the words proceedings 
commenced ?? in section 6 of the General Clauses Act, 1868, have, 
as aforesaid, received, and to the absence of any provision (unless 
•section 1 can be considered such) in the new Code expressly apply- 
ing its provisions to pending proceedings, 1 should have been 
disposed to hold that, as to all proceedings (*.*., suits, applications, 
and matters of civil nature), commenced and pending in this 
Court on the 1st October 1877, their subsequent conduct and 
course (including execution and appeal) would be governed by 
the law theretofore in force, though the repeal of such law Would 
be immediate as to proceedings not then commenced, and to such 
last-mentioned proceedings the new Code would apply. But, of 
course, the general rule of construction contained in section 6 
of the General Clauses Act must yield to the intention of the 
Legislature expressed in any subsequent Act, that to a greater or 
less extent that rule is not to apply to such subsequent Act ; and 
I am of opinion that in the proviso to section 3 of the new Code 
coupled with section 1 is to be gathered the intention of the Legis- 
lature that, to a certain extent at least, such rule was not to apply 
so far as concerned the repeal of the previous procedure laws 
effected by section 3. The frame and wording of this proviso ap- 
pear to me sufficiently clearly to manifest the intention of the Legis- 
lature that the repeal of the old Procedure Acts, and in particular, 
Acts VIII of 1859 and XXIII of 1861, was to affect to some extent 
the procedure (other than procedure prior to decree) in suits 
instituted ' or appeals presented before the Code came 'into • force, 
and in the way that in . respect to procedure not prior to decree 
the provisions of the new Code were to take the place of the 
previously existing law. But ample effect, In my opinion, would 
•be given to the proviso, and to such intention, while at ■ the same' 
6) 6 Bom* H. €i Eep. 16C A. 0, J. 
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time regard Would still be bad to section 6 of the General Glauses 
Act, by bolding that in all future (is., future with, inference 
to the 1st October 1877) steps and proceedings not being prior to 
decree in suits instituted and appeals presented before the 1st 
October 1877, the provisions of the new Code are to be observed 
and operative. 1 cannot understand on what principle the Legis- 
lature can be supposed to have intended in any way to disturb 
acts or proceedings in suits already done and had, or the legal 
effect and operation which acts or proceedings already done and 
had would have had at the time they were so done and had. 

A number of English authorities were cited to show that sta- 
tutes concerned with judicial procedure, where of themselves they 
are capable of applying to pending proceedings, are an exception 
to the general rule of construction of statutes, that they are not 
to be deemed to have a retroactive operation ; or, in other words, 
that statutes concerned with judicial procedure do, in a certain 
sense, and unless such operation be excluded, affect judicial pro- 
ceedings pending at the time such statutes came into force. 
But these authorities all deal with the question whether, where 
some new step is taken in the course of pending proceedings 
after the new statute came into operation, and on which new step 
being taken, the new statute has imposed some restraint, or 
conferred some benefit, on one or other party to the proceeding 
such restraint or benefit is not to have effect, and tins for the 
reason that the action, suit, or proceeding itself, as a whole, had 
originated before the new statute came into operation. 

In Freeman v. Moyes iV) an action was commenced by the plaintiffs 
as executors in Easter term, 1832. On the 14th August 1833 came 
into operation 3 and 4 Wil. IY, c. 42, which inter aha enacted that 
executors and administrators bringing actions should be liable in 
their personal capacity to costs in ease of nonsuit or verdict passing 
against the plaintiff. The action was tried at the sittings of the' 
Michaelmas term, 1833, and so after the statute had come into 
operation, and the defendant having a verdict, it was held he 'was 


This, then, was a case of a certain effect being given by a statute 
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to a certain. event, namely, a verdict for the defendant, in the course 
of a suit pending when the statute came into force, which event 
occurred after the statute came into operation. Wright v. Sale 
again (which is a very strong case, and, though followed, was not 
quite approved of Tby the Queen’s Bench in Kimbray v. Draper®*)- 
was a case of a statutory provision coming into operation between 
the commencement and the trial of an action. It was provided 
by 23 and 24 Vic., c. 126, section 34, that when a plaintiff in any 
action in any of the superior Courts for an alleged wrong re- 
covers by the verdict of a jury less than £5 damages, he shall not 
be entitled to any costs if the Judge certifies to deprive him of 
them, and the question for the Court w r as whether the Judge try- 
ing the cause had power to give such a certificate with effect? 
having ^regard to the circumstance that the suit had been com- 
menced when the statute in question came into operation. Here, 
again, it was a question of a certain disadvantage being imposed 
on a- plaintiff, but as a result of a step in the suit which took 
place after not before the statute came into operation. The same 
observation applies to Kimbray v. Draper®* already cited. So, 
again, in ex parte Anderson it was held that the jurisdiction 
given by the Bankruptcy Act of 1869 to grant an injunction to 
restrain a person not a party to the bankruptcy proceedings 
from dealing with property alleged to have been fraudulently 
assigned before the bankruptcy, might be exorcised in the course 
of the proceedings in a bankruptcy which had commenced before 
the Act. Then, in the case of Attorney-General v. Siltemffi. the 
question was whether an appeal to the Exchequer Chamber from 
the decision of the Court of Exchequer, on a motion for a new 
trial of an information hj the Attorney- General on the Revenue 
side, in a case where the verdict of the jury had been given 
at a trial had at the sittings after Trinity term, 1863, could be 
given by virtue of a general rule or order as to practice made 
by 'the Lord Chief Baron and Barons on the 4th November 
1863, and expressed fto be in pursuance of section 26 of the 
Statute 22 and 23 Vic., c. 21. The majority of the Lords who 

: ' : ' ^ (i) 6 H. & ]N T . 227. m L. R. S Q. B. 180. 

' , . ' -(8) Xu. R. 3 Q. B. 100. C 4 > L. R. § Ck Arm. 473, 
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1877 heard the appeal were of opinion that the rule itself, giving the 

j N " T ~ right to appeal in such a case, was not valid, as being a rule which 

matter of the Barons had not under the statute power to make. But the 

Petition opinion of all the Lords, who expressed any on the point, seems 

of Batansi to have been that if the rule had been valid in itself, it would not 
Kauanji . , . . . , „ 

and six have been an objection to it that it would affect a pending suit. 

others. 33xxt it must be borne in mind that the circumstances which the 

Lords, who so expressed 


an opinion, had before them were a ver- 
dict after Trinity term, 1863, a motion for a new trial men- 
tioned but postponed on the 3rd November 1863, a new rule 
of the Exchequer Court of the 4th November 1863, giving an ap- 
peal to the Exchequer Chamber from a decision on such motion, 
the motion renewed, and a rule for a new trial granted, on the 
5th November 1863, and the rule finally discharged in Jan- 
uary 1864. There are certain propositions laid down by Lord 
Wensleydale, in moving the judgment of the house, which are 
material to be noticed for their bearing on the question of the 
construction of statutes concerning procedure. After referring to 
the principle that statutes are not to be construed retrospective- 
ly so as to deprive any person of a vested right of action, he 
notices the difference which exists between such a case and the 
case where a statute is dealing with new procedure to recover such 
right, which, the learned Lord says, “it may be quite reasonable 
to regulate and alter.” He proceeds : “ The right of the suitor is to 
bring the action and to have it conducted in the way and accord- 
ing to the practice of the Court in which he brings it ; and if any 
Act of Parliament, or any rule founded on the authority of the 
Act of Parliament, alters the mode of procedure, then he has a 
right to have it conducted in that altered mode. That, therefore, 
takes away nothing. The right of action does not constitute 
a title to keep all the consequences of the right as they were 
before. It gives the right to have the action conducted 
according to the rules then in force with respect to pro- 
cedure.” But neither in this ease of the Attorney-General v. 

nor in any of the cases cited, is anything to be found 
involving this, that a statute concerned with judicial procedure, 
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though affecting pending suits as to all future proceedings in such 
suits, interferes with or affects steps and proceedings already, at 
the time such statute came into operation, taken and deter- 
mined. In fact, in Wright v. Sate. $ (which decision, though, as I 
think, disapproved of in Kimhray v. Draper,®) seems to be approved 
of by Lord Wensleydale), tbe Obief Baron denied that by its de- 
cision the Court was giving any retrospective operation at all to 
the statute then in question, and that for the reason that the de- 
cision only gave the effect provided by the statute to be given to 
an act to be done at the trial, which was after the passing of the 
statute. So Wilde, B., when in the same case he states, the principle 
thus : — “ The right of the suitor is to bring an action and have it 
conducted according to the practice of the Court. Pending the 
action the procedure may be varied, but his right is to have his 
action conducted according to the existing course of procedure, 
whatever that may be,” is evidently referring to proceedings to be 
taken after the statute introducing change of procedure comes 
into operation, and there is nothing in his judgment to indicate that 
he considered that the effect of a proceeding already had and con- 
cluded would be altered by a statute annexing greater or less 
effect to a similar proceeding taken subsequently to the statute. 
■The case of Wright v. Sale ® would have been in point for the 
present petitioners had the verdict been before the statute came 
into operation, but the certificate of the J udge depriving the plain- 
tiff of costs had taken place after it. 

Being of opinion, therefore, that the generality of the words in 
, section 6 of the General Clauses Act is to be limited by the effect 
of the proviso to section 3 of the New Procedure Code to this 
extent, that the repeal of the old Procedure Acts does affect suits 
commenced before the 1st October 1877 so far as concerns proceed- 
ings (not prior to decree) in, such suits to be taken subsequently 
to that date, and that by virtue of section 1 combined with the in- 
ference to be drawn from this proviso, the procedure to be applied 
to such subsequent proceedings are the provisions of the new 
Code (except with regard to procedure prior to decree), I think . 

tt) 8 H. & N. 227. (») L. K. 3 Q. B. 160. 
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that for the execution of decrees in suits commenced before that 
'■ -In the an{ ^ Aether such decrees themselves be of a date prior or 

matter of posterior to the same date, the parties can, after the said 1st October 
Petition 1877, resort only to the provisions of the new Code, and that, for 

of arrest ordered to 


of Eatansi instance, under any warrant 
Kalian jt 


issue subse- 
quently to that date, whether in execution of a decree prior or sub- 
sequent to the same date, the judgment-debtor cannot be impri- 
soned for a period longer than six months. But the present peti- 
tioners were on the 1st October 1877 already in custody under 
warrants issued by virtue of Act VIII of 1859, by the terms of which 
they were to be imprisoned till ■ satisfaction of the decrees against 
them. Their period of imprisonment was limited by the said Act 
to two years. No new proceeding has been taken, or is, in fact, 
necessary to be taken, to detain these persons in custody under 
the warrants already issued, and, in my opinion, the right which 
the execution-creditors had, under such warrants, to detain their 
debtors in custody till satisfaction of their decrees (hut not ex- 
ceeding the period of two years) was in no wise affected by the 
Code coming into operation. As to proceedings already had and 
taken in suits, the old Acts are not, in my opinion, repealed. The 
right of detaining creditors till satisfaction, is further, in my opinion, 
a right having relation to property, and tending at least (whether 
effectively and certainly or not, is not material) to secure payment to 
creditors of money due to them. It was a right, whether in fact 
valuable or not, vested in the creditor at the time the new Code 
came into force, and, as such vested right, is not to he taken away 
except by the clearly expressed will of the Legislature. Ample 
application is, in my opinion, to be found for sections 1, 3, 841 and, 
342 of the new Code without attributing to them any such effect, 
and in such case comes into operation the general principle That, 
unless absolutely imperative, statutes are not to be construed to take 
■away or diminish existing rights. I think the ease of Williams: v. 
Smith which was cited in the argument, is very much in point. 
Though, no doubt, the statute in question there, namely, a The 
Mercantile Law Amendment Act, 1856, 55 was not a statute gene- 
rally concerned with procedure, yet the particular provisions In ques- 
tion,; wMch, altered the effect of a writ oi JL jfe ; 

u> 41. 



VOL. 11.] ' BOMBAY SEMES* 

Though, the. words of the .statute there in question were in them- 
selves such, as affected the operation of writs of fi. fa* already deli- 
vered to the sheriff , hut not executed by actual seizure and at- 
tachment of goods, yet it was held that such words were not to 
have retrospective operation as to such writs, so as to depiive 
an execution- creditor of the right or advantage he had already 
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between the rules which give a right [of action and. those which 
' regulate the procedure of the Courts — Attorney General v« 8ik 
km; (1 ) and laws of procedure, it is argued, are in the required sense 
ordinarily retrospective. Every hour’s constraint being a renew- 
ed exercise of coercion, though in effect continuous with the force 
exercised before, is a fresh step in giving physical operation to 
the Court’s order. It is, moreover, not to be regarded as the exer- 
cise of a right vested in the judgment-creditor, but merely as a 
process employed by the Court and its officers whereby the cre- 
ditor may, if possible, attain his right, which is to have his decree 
satisfied by payment. Each new step, though the suit or the 
execution may have commenced before the new law was passed, 
is governed by it in the absence of' an express provision to the 
contrary; and in the present instance the saving of the old pro- 
cedure in the case of pending suits and appeals gives special signifi- 
cance to the omission of any like provision as to the proceedings in 
execution of decrees. 

The general principle of the non-retroactivity of new laws need 
not be insisted on. {2 > On the other hand, there is, in one sense, 
an element of retroactivity in all laws, since no law can operate 
except by changing or controlling what would else have been 
different capabilities, or a different sequence of acts and events 
having their roots and motives in the past. It would be more im- 
portant for practical purposes to distinguish, if possible, the cases 
and the senses in which the loosely-expressed principle does and 
does not apply, and to ascertain the exceptions to which it is 
subject. That, as has occasionally been argued, there is some- 
thing universally and essentially .wrong and unjust in retrospec- 
tive laws is not to be admitted. The principle has, indeed, been 
accepted as a fundamental one in the written constitutions of 
some states, but it is ■ properly rejected by Willes, J., in the case 
of Phillips v. Eyref® and by Dr. Lushington in the “ Ironsides PW 
For the legislator the question is always one of the higher' as 
against the lower, or of the general against the particular interest. 
For the judge the question is simply as to the true intention of 

. Dpl.O Hi Jm '704 1 also: see ,Sav!gny System Y.yfy$,,/.204 ssyy y, ;y W :: y 

W Bee Lord ’Coke on the St, of Of osier, 2 Inst, 292, Cic. iu Verr, Act 
ILLihV'LCap.I^ f && - YV : //'W -Vv.‘ v 

(3) L. 1L 6 Q, B. at p. 23. to 29 L. J. Adm at p. 131. 
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the Legislature (see per Trevor, OX, in Arthur v. Bokenkam^)* 
In the case of the Queen v. Vine^ the statute to be con* 
strued said nothing expressly as to existing holders of licenses, 
and the rule against retroactivity would have saved an interest 
already fully acquired and exercised ; hut the majority of the 
Court, looking to the obvious purpose of the Legislature, held 
that a past conviction caused the law to operate in destroying an 
existing interest in a public-house license, as well as in prevent- 
ing the acquisition of such an interest in future. 

This retroactive force, however, bearing usually on whole classes 
of the community, which has in particular instances to be ascribed 
to laws intended to abolish or profoundly change some legal 
institution, or to attain some great public end, even at the sacri- 
fice of individual interests, has always to encounter a very strong 
presumption if it is sought to apply it to the extinguishment 
or the extension of particular rights once definitely constituted 
between individual subjects of the state.* These cannot be in- 
terfered with, except at the cost of a general distrust of the stabi- 
lity- of the law and an unjust preference of one to the other of the 
two parties to transactions. Such transactions are, for the most 
part, purely voluntary, and the law will give effect to them because 
xt has virtually promised to do so ; though, as to the method and 
details, in the manner deemed most convenient. Hence in Moon 
v. Durden (a) the majority of the Court held that a right of action 
fully acquired before the passing of the Wagers 5 Act was not ex- 
tinguished by the words “no action shall be brought or main- 
tained 55 on a wager. The public interest was manifestly the motive 
of the law ; yet, as between private parties, it was not allowed to 
affect the consequences of acts not, at the time they were entered 
on, forbidden, and capable in themselves at the time of generat- 
ing a legal right and corresponding obligation. The cases of Oil- 
more v. Executors of Shuierf^ of ex parte Jtashleigh^ ancl many 
others, are to be referred to the same principle* Language wide 
enough in itself to embrace the results of past transactions has 
been restricted to transactions concluded after the enactment of 

a) 11 Mod. at. p 161. (2) L. E. 10 Q. B. 195. 

* Mis S. A. SB of 1871. 

22. S.6 ; per Jessel M.B. In re Suck e and-.€a/ 9 . L.'R. 1 C.B. at, p; 50, 

ws’Mod. mo. ■ m l. b. 20 Eq, % 782. , 1 . 
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the law, in order to avert its preventing the Ml exercise and 
natural fruition of rights already fully acquired by one subject as 
against another before the new rule had become law. 

That a legal relation, however, between the parties concerned is 
equally constituted by a judicial order as by their own agreement, 
needs no demonstration. It is only through the possibility of 
judicial enforcement that the agreement itself becomes practically 
binding. The judicial transaction, therefore, consisting in an in- 
quiry and an order of a Court under a particular law, is a matter 
as to which that law, though repealed, still has full effect. The 
decision has ascertained or created a legal right W which must 
afterwards be guarded in the unfolding and outgrowth of all its 
regular consequences. If this were not so, indeed, the right and 
the relation must wholly fail with the statute under which they 
came into being, and prisoners confined even for a week under the 
late Code, for instance, might demand their release for want of 
authority for their detention. That Code, it seems, must have 
clothed the Court’s orders with an abiding validity, the judgment- 
creditors with an abiding right, or else with none at all. 

In the present case it is urged for the judgment-creditor that 
he has acquired a right of this kind. Before the passing of the 
new Code, it is said, he had a right arising from a specific order 
to enforce payment of the debt due to him by keeping his judg- 
ment-debtor, if necessary, for two years in gaol. The detention of 
the debtor, resting in the option of the creditor, was a matter of 
substantial right, though of right to he exercised only in the ap- 
pointed way ; and the presumption, it is contended, is strong 
against any intention to deprive him of this right ; he is not to be 
deprived of it by a mere inference from the omission to provide 
for this particular case, without words expressly applicable to it- 
In the ease of Wtllmm v. Smith ^ the delivery of a writ of fi.fu. 
to the sheriff was hold to bind the goods of a judgment-debtor 
after : the passing 1 of the AleromifiTfv T .vnr A .a 
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: ' The ease just referred to was analogous to the one before us, in 1877 ; 
that a right acquired in relation to a judgment-debtor’s property j N 
was held not to have been impaired by a law which, if the right 01 

had to be newly acquired, would have prevented that result from Petition 
arising. If the creditor’s right (for some right he clearly has) 
against his judgment-debtor’s person is of a like legal character ax© six 
to that which he acquires against his property by a proceeding 0THEBS ’ 
which binds it, the new law which modifies the right ought to 
be applied only to instances arising after its own creation in the 
one case as in the other. The cases certainly resemble one an- 
other in this, that in Williams v. Smith (l) a right had been acquired 
by the judgment-creditor to which fall effect was to be given by a 
merely ministerial activity, just as the imprisonment of the ap- 
plicants here is to be carried out without further order of the 
Court by the sheriff. 

The coercion exercised in depriving a man of his property and 
keeping him out of possession of it seems, from this point of 
view, quite akin to that used in confining his person. The ex- 
tension and the restriction of the natural personal capacity involve 
in each ease the creation of a right regulated in each case by 
special rules for its exercise. That some further result is ex- 
pected or intended to be realized is no special attribute of the 
particular right consisting in creditor’s power in execution; but 
such as it is it belongs equally to either mode of coercion. If, 
too, the one is a continuous act of procedure so it appears must 
be the other. Under the new Code the wages of domestic ser- 
vants are not liable to attachment (section 266), If wages were 
attached on the 80th September 1877, did the attachment 
fail or become illegal on the 1st October? There would be 
a continuous procedure in the sense intended, so that, if that 
sense be admitted, the new Code would dissolve the attach- 
ment ; but Williams v. Smith O) shows that in spite of this the 
creditor’s right fully acquired would not be annulled. It appears, 
then, that the ministerial officer is to act on the order of the Court 
according to its original purport, and the jurisdiction under which 
a) 28 L. J. Ex. 286. 

Ortolan Elcin, de Dr : Pen : S. 12. (xondsmidi Panel S. 17. 

28 L. J, Ex. 286 
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1877 it was issued ; that the order itself, in the absence o! any express 
In the P rOT ision to the contrary, retains its validity until it is withdrawn 
maitee op or varied, and that the new procedure, therefore, does not apply, 
Petition except perhaps in matters of mere administration/ 1 ) or provi- 
de IUtansi gional arrangement/ 2 ) whether as touching a person or property. 
and "six It cannot, at any rate, apply so as to annul an order properly made, 
othebs. a relation legally constituted, and thus deprive the creditor of Ms 
right once acquired by the arrest of his judgment-debtor in execu- 
tion. In the words of Coleridge, J., in Reg. v. Denton, ^ “ what has 
been perfected is not to be disturbed,” though, “if we require the 
Act for any further step, it must be in force at the time.” Any 
chan ge in the relations of the parties can be made only in accord- 
ance with the later and existing law ; but their previously sub- 
sisting relations continue to subsist as before. 

But even if that were otherwise, it does not, judging by the 
generally received standards of judicial construction, seem likely 
that the Legislature intended the limiting provision of section 342 
of the new Code to be applied to cases of imprisonment other 
than those arising under the Code itself. Sections 254, 259, 260 
of the Code empower the Court to direct the imprisonment of a 
defaulting judgment-debtor. If section 342 were annexed imme- 
diately to any of these sections, no reasonable doubt could exist 
that it was intended as a proviso or limitation operating along with 
the affirmative enactment, and on those cases only to which the 
empowering enactment was to be applied. As a simply negative 
provision, it would by itself have no effect ; this forces us to look 
for some affirmative provisions with which it may be read ; and 
these we find within the same chapter of the Code. The sections 
giving authority could, of course, he applied only to eases arising 
after the Act had come into force ; and thus the limiting provision 
W'ould itself he limited. Then, as to the form of expression, “ No 
person shall he imprisoned” appears more properly to mean “No 
one shall he put into prison and kept there” than “ No one being 
now in gaol shall he kept there.” The latter, as an additional or 
complementary sense, would naturally have been conveyed by say- 


0) See Reg. v. Mount, L. E. 6 P. 0. 283. . 

ff| See Ex parte Anderson, L. E. 5 Ch. Ap. 473, 
<3) 21 L. J. M. C. at p. m. 




In the English Statute (32 and 33 Vie., cap. 62,) for abolishing 
imprisonment for debt, except in cases of fraud and contumacy, 
an express provision was thought necessary, in order to make it 
applicable to the case of persons already in confinement. This 
was an interference with the rights of judgment-creditors as they 
had already been constituted by a completed juridical transaction 
which it was felt the Courts would not ground, as to past commit- 
ments, on any mere inference from the general abolition of im- 
prisonment. In the present case, if the Procedure Code, while 
making other provisions for the enforcement of decrees, had 
enacted that imprisonment for debt should cease, though the 
application of the law to pending cases would not conform to the' 
rule, laid down by Lord Wesibury in Attorney General v. Sillern^ 

' (1) 10 H. L, 0. at p. 


Ing : “ No one shall be imprisoned or retained in imprisonment/ 5 1877 
and the omission of an obviously appropriate expression may, j N TBB 
according to the argument for the applicants, signify most strongly mattes of 
that the thought was absent too. Still, however, standing, as it Petition 
does, apart from the affirmative provisions, section 342 may al- of IUtaxsi 
lowably suggest, if looked at singly, the notion of a general pro- and six 
hibition of all imprisoment in civil cases beyond a term of six 0THEES * 
months, though more properly referrible to imprisonment begun, 
continned, and ended in future ; but then it is a cardinal rule, in 
the interpretation of statutes, that every part is to be construed 
by reference to every other. Section 342 is not only in the same 
statute, but in the same chapter as the several sections empower- 
ing the civil Courts to order imprisonment ; and though there 
are many intervening sections, they all have reference to the 
same subject ; the same course of thought is pursued throughout 
them. The section which restricts imprisonment belongs essen- 
tially in sense to the sections which authorize it, and a reason for 
their severance in place is apparent in the economy of using a 
single formula of restriction instead of several times repeating it, 
and in the desire to group the provision fixing the extreme limit 
of imprisonment along with the provisions in section 341 for the 
release of the judgment-debtor after a shorter time under the 
various circumstances there specified. 
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1877 of its applying a equally and impartially to botli sides, yet such 
ts-'THB - an abolition of a whole legal institution would perliaps have justi- 
atteb or fled the conclusion that the rights of creditors already acquired 
■mricm over the person of the debtor were meant to be extinguished as 
Eatansi we ]i as their future creation prevented. So, if, in tho sphere of 
iuii" criminal law, solitary confinement as a punishment were wholly 
>thees. abolished, a reference to the policy or motives of tho Legislature 
would justify without express words a construction against the 
infliction of solitary confinement for particular crimes committed 
before the passing of the prohibiting Act. But an Act abolishing 
whipping as a punishment for petty theft would not make illegal 
the infliction, after it had passed, of a sentence of whipping pro- 
nounced before it. Here the institution of imprisonment for 
debt, or for failure to satisfy a Court’s decree, is by no means 
abolished ; it is only the term to which the imprisonment may 
extend that is abridged. This is not a fundamental change indi- 
cating a completely new view and purpose of the Legislature ; it 
is a mere change of degree, though no doubt a considerable one, 
witbin the limit s of the institution itself. No special excursive. 
r ule of construction, therefore, is to he applied to it ;.aud while it 
must govern all orders for imprisonment on applications, made 
subsequently to the Code’s coming into force, and the execution of 
those orders, it does not apply to orders made under the former 
Code. 

Had the change in the maximum of imprisonment been from 
six months to two years, it would hardly have been contended by 
any one that debtors already in gaol might ho detained there 

under the new Code for eighteen months longer than the old one 

allowed. Had any creditor been hardy enough to urge, such ah 
argument, it would have been answered that Ms right against his 
debtor’s person had become definitely fixed by his proceeding 
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the law operated favourably, in the other adversely, to the de- 
fendant as to the plaintiff’s recovery of costs; and in principle 
there is no distinction between a construction prejudicial to the 
debtor and a construction prejudicial to the creditor. The latter 
is no more to be deprived of a right of confinement of his default- 
ing debtor than the latter of the limitation, subject to which the 
right earae into existence, and was first exercised. Our sensibi- 
lities are apt to influence our judgment in a matter of this kind, 
but the question is really one simply of defined civil rights as 
affected by subsequent legislation. Even a milder penal law, how- 
ever, is never held to relieve against sentences already passed un- 
der the severer provisions of its predecessor, and in the French 
and German codes it has been thought necessary to provide ex- 
pressly that offences committed under the more rigorous law shall, 
if tried after a more lenient one has passed, be punished accord- 
ing to the milder standard. Mere construction would not have 
given the new laws any such reflexive effect, though in England 
and in India the result has been held to follow from a change of 
the law that a criminal is not liable to punishment at all. 

The provisions in juxtaposition to which section 842 is placed 
like the other provisions of the chapter of the Code on execution 
seem to point only to future steps taken under future orders of 
the civil Courts. Looking at the chapter as a whole, it seems plain 
that the provisions empowering the Courts to order imprisonment 
being necessarily intended for the future, the limiting provision 
which in sense accompanies them is intended to apply, like the 
several ancillary and model provisions which intervene, to future 
eases also, and to those cases only. Such a construction will give 
full effect to every word in the section, and it is surely very un- 
likely that the proposed extension of its meaning should in so ela- 
borate an Act have been left to a mere, questionable implication 
when the addition of three words would have made the more 
comprehensive intention clear. It seems 1 safest to ascribe to our 
Legislature ..an excess rather than a defect of system and fa 
technical reserve ; and this leads directly to some considerations 
’whioh, inmy opinion, are quite decisive of the case before us. 

Section. 6' of ''Act- 1 of 1868 'says, that “The repeal of any.*.,*. 
Act:.;.; .'shall not affect. ..**.;* any proceedings commenced 
. ' B 534— 1 
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before the repealing Act shall have come into operation.” If 
there were no provision at all in the new Code as to any matters 
still pending, this provision would, in my opinion, prevent the im- 
prisonment of the applicant, as a proceeding commenced, from 
being affected by its rules ; and I do not think tho mere omission 
of procedure in execution from the enumeration in section 3 of 
matters not to be governed by the Code affords a safe basis on 
■which to ground an exception from the operation of the - General 
Clauses Act. The provisions of that Act we must suppose are 
ever present to the memories of our law-makers, and the omission 
of any provision which that Act supplies, is an exact fulfilment of 
its purpose. It may well he that the clause, directing that the 
whole procedure prior to decree in pending suits is to be governed 
by the former law, was introduced into the Code on account of a 
possible distinction arising on the words “ proceedings commenc- 
ed,” and with a view to secure the harmony of a single system 
amongst the several steps of the same suit ; while as to execution 
it was thought that only <s proceedings commenced, some defi- 
nite application for the enforcement of a decree, or some parti- 
cular prayer against the attachment of property, and the steps 
consequent on it, required a substantial identity of procedure. 
This as to anything initiated before the 1st October 1877 was 
sufficiently provided for by the General Clauses Act; matters 
originated afterwards were left to the operation of the Code. In 
the cases before us it is certain that the “ proceedings commenced ” 
before the 1st October. What is urged, is that they ought to 
have ended on that day ; hut if the General Clauses Act operates 
at all, it causes the former and not the present Code to govern 
the enforcement or attempt to enforce the judgment -creditor’s 
decree throughout the proceedings consequent on his application 
for the debtor’s imprisonment. Under the former Code the ap- 
plicants are not entitled to he released, and their applications 
should be rejected. The application itself may, indeed, from one 
point of view, he regarded as a “ proceeding commenced ” since 
the new law came into operation, and the new law would thus 
govern the procedure under which it was to be heard and disposed 
of; but if it is a new proceeding in this sense, and with these con- 
serpiences, that circumstance excludes it from being Integra 



VOL. II] BOMBAY SERIES. 

with the previous proceedings in execution. The fact, therefore, 1 § 11 > 
that it mast be dealt with under the new law, has no influence on 
them as regards the law to which they are subject. If, on the 
other hand, it is to be regarded as integral with the previous ap- of Bata: 
plications and orders, forming with them a single and essentially AND SI 

connected series, then it must necessarily be part of a “ proceed- others 
.rag commenced ” before the new Act came into force, and not 
governed, therefore, by its provisions. In neither case can it 
bring within those provisions orders deriving their validity and 
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Before Sir M. R. Westropp , Zt 9 Chief Justice , and Mr. Justice Melvill. 

MAN OH AB GANE8H (original Plaintiff), Appellant, ;v. BA WA 
BAHCHARANDAS and others (Original Defendants), 
.Respondents/* 

Court fees— Act VII of 1870— Declaratory decree— Consequential relief— 

. Valuation of suit — Jurisdiction— Appeal, 

Meld, following NdrcU/an Madhavrdv v. Collector of Thana (I. JL». B*, 2 
Bom,, 145), that the decision of the Court of first instance rejecting a plaint 
for in sufficiency of the valuation and stamp for the purposes of the Court- 
fees’ Act (VII of 1870), not being to the detriment of the revenue, is final, 
and no appeal lies from it. 

A suit praying merely for a declaration that the plaintiff is entitled tg 
require the defendants to account to him, and to permit him to inspect their 
books is simply a suit for a declaratory decree without consequential relief, 
and falls within art. 17, cl. iii. of sched. II of Act VII of 1870. 

A suit praying for such a declaration as the above, and also for a positive 
order in the nature of a mandatory injunction for the production of the 
defendants’ books and property in their hands, or a suit praying for such 
declaration as the above, and also for a positive decree for an account to be 
taken by the Court, and for the production of the books and property 
would range under sec. 7, cL IV, art. (c) of Act VII of 1870, as being a 
suit “ to obtain a declaratory decree or order where consequential relief, is 
prayed,” and also within art. (d) of the same section, as being a suit 
: and . a suit of the .third, species described .above ; 
'^buldiall under art. if) of the same clause, as being a suit “ for accounts'”;. 

Regular Appeal Ho- 81 of 1876, 
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i off? Otter* ■whether, in the ease of a suit for a declaration of the right of the 

18 <7 ’ - plaintiff to an account and to inspection of the defendants books and for a 
Maxohab mandator? injnction for the production of those books, or o a suit oi sina 
Ganesh “raHon and for a positive decree for the taking of an account by the 
Court enTthe production of the defendants’ hooks, the plamt would by 
BawI Ham- l7 of Aet yil of 1870, require separate stamps under articles 

chaba^as. , 7)0r he sufficiently covered by the stamp under 

art (e) of the same clause, and whether, assuming the declaration and tire 

- ; v, . account each to require a stamp, the prayer for an injunction or Older f 
the production of books is not merely ancillary to, and not a distmc 3 
from, the taking of an account. 

Quaere whether the provision in sec. 7, cl. iv of Act VII of 1870, that the 
amount of the fee payable in suits falling within that clause -nail ; o 
computed “ according to the amount at which the relief sought is valued m 

the plaint,’’ is so inconsistent with that portion of see. 81 of Act VUi 

1856, which permits the Court receiving the plaint to revise the valuation of 
the claim, as to render that portion of sec. 31 of Aet VUI of 18o9 inoper- 
ative in suits within sec. 7, cl. iv of Act VII of 1870, notwithstanding 
the concluding passage in that clause. . ^ _ 

Quaere whether the concluding passage in cl. iv, sec, 7 of Act VII. ot 
1870 is too express to admit of a limitation of the power of the Judge, anc 
leaves him the right to revise the valuation placed on suits under cl. iv by 
the plaintiff. But, assuming this to be so, it would, generally, not bo advis- 
able that the Judge should enhance the valuation on the reception ot the 

plaint. , 

The fee payable under see. 7, cl. iv of Act VII of 1870, is according to the 

amount at which the relief sought is valued in the plaint, and not the value 
of the sub 3 'ect-matter of the claim. 

Qucere whether the First Class Subordinate Judge has jurisdiction to try 
a suit for an account where the plaint states that the property, in the hands 
of the defendants in respect of which the account is prayed, exceeds 
Bs. 6,000, hut values the claim at Es. 100. 

This was an appeal from the decree of the First Class 8 nbordi- 
nate Judge of Ahmedabad at Kaira, rejecting the plaint with costs 
on the ground of the insufficiency of the stamp. 

V’v The plaint, which bore a stamp of Es. 10, valued the claim at 

Bs. 100, and in substance stated that the defendants, in the capa- 
city of treasurers, received the various offerings, to the extent 
of several lakhs of rupees, made at the temple of Shri Kanohod 
Baigi, at Baker, by the devotees who resorted thither ; that the 
plaintiff, as the hereditary manager and patron of tho temple, 
was entitled to an account, from the defendants, of the offerings 
made to the idol and received by them, and to inspect their books 
of account ; and that the defendants in August 1872 refused to 
• account to the plaintiff or allow him inspocton of the . boohs and, 
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>se. In the commencement of 1P,77 j_ 

sue to take an account (from, the Manohak 
", or immoveable, G ™ ! 
be dedicated to the idol of Shi-i Bawa R*jn 

?j . CHAllAiSTDAS. 


thereupon the cause of actio: 
the plaint the plaintiff said 
defendants) of all the property, whether moveable 
that has been dedicated or may 1 

Eanehodji Maharaj, which is installed in the Savasthanof Dakor. 
After stating the facts above mentioned, the relation m which th 
plaintiff stood to the temple, his right to the account and inspec- 
tion, and the refusal of the defendants, the plaint proceeded 
“ Therefore I have preferred this claim on a stamp of Its. 10 as 
provided in the Court-fees’ Act, for taking an account of the 
aforesaid property as follows :-That I may he shown all tne 
property, whether moveable or immoveable, that may have been 
dedicated from the beginning up to the present day to the afore- 
said deity, and that a detailed account may he given to me, from 
the books kept in respect of tbe treasury, from the defendants, 
that an order may he passed declaring that I am entitled in future 
to inspect and examine the same, and to take such steps as may 
be necessary with respect to any act of misapplication or mis- 
appropriation of such property which I may discover to have been 
committed during the management of the defendants, and that 
the costs may be awarded from the defendants.” 

The defendants, who are called ShavaU , by their written state- 
ment denied (intev ulici) their liability to account, in respect of 
the property mentioned in the plaint, to the plaintiff or anybody 
else; alleged that they were owners of the property, and had, as 
ao-ainst the plaintiff, upwards of thirty years’ adverse possession. 
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The First Class Subordinate Judge, after referring to and 
commenting on t be cases of Ilcirn Doolal Singh v. Qopdl luisto 
Ganbsh Singh W and Luchmeeput Singh v. Nund Commit ', ^ held that the 
Baw2" Bam- plaint, in praying for a disclosure of all the property and for a 
ohaeandas. detailed account, in fact asked for consequential relief, and, there- 
fore, did not fall under the provisions of art. 17, cl. iii, of sched. 

II of Act VII of 1870. He then proceeded to hold that the 
'2 ■■ plaintiff had not the power of placing any valuation he might 
I deem proper on a claim falling under el. iv of sec. 7 of Act VII 
of 1870, hut ought to value the relief sought so as to represent 
the pecuniary gain which would accrue to him by the granting of 
the prayer of his plaint, or the pecuniary loss to which he would 
he subjected by its being withheld, citing Ajuas Ewer v. Mumi« 
mat Luteefa.® ' The First Class Subordinate Judge, accordingly, 
on the plaintiff refusing to pay additional stamp duty, rejected the 
hyP plaint under sec. 31 of Act VIII of 1S59, and, lastly, held that, 

if the claim had been rightly valued at Rs. 100 and sufficiently 

' : stamped with a Rs. 10 stamp, then he had no jurisdiction, the 

' property being situate at Dakor, within the jurisdiction of the 

Second Class Subordinate Judge of Amreth, and the value of the 
subject-matter of the suit, if taken to be Rs. 100 only, not bring- 
ing the case within the special jurisdiction of the hirst Class 
Subordinate Judge, under the provisions of section 25 of Act 
XIV of 1869. 

Against this decision the plaintiff appealed to the High Court 
on the grounds that the Lower Court ought to have held that the 
plaint was properly valued and stamped, and that the Lower 
Court ought to have held that the suit was one for a declaratory 
decree only. The grounds of appeal concluded with a declaration 
by the appellant, that the value of the subject-matter, relating to 
which the appellant sought to hare his right of talcing an uocuiiut 
declared, was worth more than Rs. 5,000. 

K. T. Telang ( SMntdrdm Nur&yan with him), for the appellant, 
cited Nanhoon Singh v. Tofrmee Singh, If Jeebraj Singh v. Inder- 
,j ee t Mahioon ,<«> Collector of Sglhct v. Kali Kumar, < c > Moliim. LcJ.i 

fE'fEi h'yy: ■■ : pf| If Calc. W. E. 156Civ. Bui. (*.-) 22 Calc. W. K. 388 Ciy. Eul. up; 

f) 18 Cale.W. E. 21 Civ. Eat. (*> 12 Bong. L. E. 113. 

. ; ( * } i a Beng. L. E. 115. (°) 7 Beng. L. I i. 603. 
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the property dedicated to the idol, and that an account should be 
actually furnished to him from the hooks kept in the bhandat 
(treasury). He also held that the plaintiff was not, under the 
last-mentioned enactment, at liberty to put an arbitrary value on 
his bipim ; hut should estimate the relief sought at its actual pecu- 
niary value to himself or to the Hindu devotees of Shri Eanehod 
Kaiji whom he may represent. This, he said, the plantiff had not 
done in valuing his suit at Es. 100, it appearing on the face of 
the plaint itself that he asserted the offerings to be wortn seve- 
ral lakhs of rupees. The First Class Subordinate Judge further 
held that, if the plaintiff (who refused to stamp his plaint more 
highly) were right in valuing his claim at Es. 100, he (the Firsu 
Class Subordinate Judge) had not jurisdiction to entertain the 
suit, inasmuch as Dakor, where the property to which the suit 
related is situated, is within the local jurisdiction of the Second 
Class Subordinate Judge of Amreth, and the claim, being as- 

(1) 7 Moore, I. A. 428. (2) 9 Bom. H. C. Rep. 283. 

(3) 8 Bom. H, C. Rep. 213 A. 0. .1. (4) 9 Bom. H. C. Sep. 89, 91. 

(5) I. L. S. 2 Bom. 145. 
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1877. sumed to be under Es. 5,000 in value, should have been brought 
Manohab Court of the latter in obedience to section 6 of the Civil 

G-anesh Procedure Code (VIII of 1859). 

The plaint was accordingly rejected with costs. 

The plaintiff has appealed to this Court against that decree, 
alleging that the plaint was properly valued and stamped, and 
ought not to have been rejected, seeking, as he contends, a 
declaratory decree merely. In his Memorandum of Appeal he 
“ declares ” that “ the value of the subject-matter, relating to 
which he seeks to have his right to taking an account declared in 
this suit, is worth over Es. 5,000.” 

The defendants allege by their counsel here that the decree of 
the First Class Subordinate Judge is final, and, therefore, that the 
present appeal will not lie. His decision must, we think, he re- 
garded as resting on the ground that the plaint has not, for the 
purposes of the Court-fees’ Act (VII of 1870), been properly 
valued and stamped. Viewing his decision in that light, we 
are of opinion that it was final, and that it is not the proper 
subject of appeal. So recently as the 14th instant it has been 
reluctantly held here, in Narayan Mddhavrav Naik v. The Col- 
lector of Thcind (1> that, unless the question of the amount of 
Court fees properly chargeable on a plaint be wrongly decided, 
by the Court of First Instance, to the detriment of the revenue, 
the decision of that Court is final, and, consequently, where that 
Court has wrongly decided to the detriment of the subject only, 
but to the advantage of the revenue, there is no appeal — See Court- 
fees’ Aot (VII of 1870), section 12, el. 1 and 2. Perhaps the 
less said as to the equity of such an enactment, the better. A 
copy of the judgment of this Court in that ease shall be forwarded 
to the Court below. The reasons which constrained this Court 
so to decide, are fully given there, and need not be repeated here. 
We must hold that, as the decision of the First Class Subordinate 
Judge proceeded on the insufficiency of the valuation and stamp 
for the purposes of the Court-fees’ Act, and was not “to the 
detriment of the revenue,” the present appeal does not lie- : " 
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Assuming* however, that the appeal would lie, we think that 
the mode in which the plaintiff has framed his plaint, is so ambi- ; 
guous that it would be difficult to say, first, whether it is to be 
regarded as merely praying a declaration that the plaintiff is en- 1 
titled to require the defendants to account to him, and to permit c 
him to inspect their hooks, in which ease it would be simply a 
suit for a declaratory decree without seeking consequential relief, 
and so within article 17, oh iii of schedule II of the Court- 
fees 7 Act (YII of 1870), and it would be the first instance, that 
we have met, in which the plaintiff sought merely for a declara- 
tion of liability on the part of the defendants to account to him 
without asking for the account itself ; secondly, whether it is to 
be deemed to pray not only for such a declaration, but also for a 
positive order in the nature of a mandatory injunction for the 
production of the defendants 7 books and the offerings— which 
order would he consequential relief ; or, thirdly, whether it is to 
be regarded as praying the declaration as above, ’ and a positive 
decree for an account to be taken by the Court, and for the pro- 
duction of the books and offerings— which decree for account and 
production would he consequential relief. (1 > A circumstance un- 
favourable to the supposition that the plaint is to be viewed as 
praying an account to be taken by the Court, is that, if this were 
intended, we might expect the plaint to pray an order for payment 
of any balance which, on the taking of the account by the Court, 
might be found due from the defendants to the temple, or a 
refund, or restoration of any moneys or property which might be 
missing or unaccounted for, hut there is not any such prayer in 
the plaint. 

If the plaint is to be deemed to be either of the 2nd or 3rd, 
species above mentioned, it would range under section 7, el. iv, 

' article (c) 9 as being a suit “ to obtain a declaratory decree or 
order where consequential relief is prayed, 75 and also within ar- 
ticle (d) of the same clause, being a suit “to obtain an injunc- 
tion ; and, if the plaint he of the 3rd species, it, being a suit 
44 for accounts, 77 would fall under article (/) of the same clause 

(1) Note , — In Bed Mdhlcor v. Buldhhi Chaim (I, L. E. 1 Bom. 538) it was 
held that in a suit to obtain a decree declaratory of the plaintiff’s title to the 
rights of a deceased person, whether it asked merely for the declaration* or 
added a praver for possession, “ the inheritance is the object in dispute.” 
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1877. Assuming the plaint to be of the 2nd or 3rd species above men- 
Mtw n miT tioned, a nice question would arise upon the 17th section of the 
G-ah-ess: Court-fees’ Act, viz., Would the plaint require separate stamps 
BIwI Bam- under articles ( d ) and ( t ), clause iv, section 7, in respect of the 
chabasdas. p ra y er f or aQ injunction for production of books and for an 
account as “ distinct subjects,” or, inasmuch as these are “ conse- 
quential relief,” would they be sufficiently covered by the stamp 
under article (c) of the same clause - the suit being one “ to obtain 
a declaratory decree or order, where consequential relief is prayed” 
as contemplated by that article — and whether, if the declaration 
sought require a stamp, and the account sought another stamp 
the prayer for an injunction or order for production of books is 
not merely ancillary to the taking of the account, and, therefore, 
not a distinct subject. 

The learned Judge, in speaking of section 7, cl. iv of the Act 
says that it is clear that the plaintiff cannot, under that clause* 
‘‘ set any arbitrary valuation upon the relief sought.” It is not 
incumbent upon us now to decide, and we do not purpose to 
express any opinion upon that point. Whenever it presents itself 
under such circumstances as to call for a decision, it will be neces- 
sary to consider whether the provision that the amount of feo 
payable in suits falling within that clause shall be computed 
“ according to the amount at which the relief sought is valued in 
the plaint ” is so inconsistent with that portion of section 31 of the 
Civil Procedure Code (Act VIII of 1859) which permits the Court 
receiving the plaint to revise the valuation of the claim, as to 
render that portion of section 31 inoperative in suits within sec- 
tion 7, cl. iv of the Court-fees’ Act, notwithstanding the conclud- 
ing passage in that clause which enacts that, “ in all such suits, 
the plaintiff shall state the amount at which he values the relief- 
sought, and the provisions of the Code of Civil Procedure, sec- 
. tion 31, shall supply as if for the word ‘ claim,’ the words ‘relief 
sought ’ were substituted.” It is observable in all of the ten 
clauses in section 7, with the single exception of clause iv, the 
Legislature has prescribed an ad valorem system or some guide 
valuation for the purposes of the Act may be asoer- 
; : v ( i tained. But the nature of the suits ;Comprised:inthe:sa frtmlas ’ 
of that clause, which in some instances review it impossible;, 
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gr. article («)], and in others, either impossible or generally ^ 
extremely difficult to lay down an even approximately i&ii advalo- j 
rem scale as a means of fixing the Court fee in such suits, would 
appear fully to account for the Legislature leaving it to the plain- B. 
tiff to name the valuation, as it primd facie appears to do in en- 
acting that the amount of fee shall he computed <£ according to 
the amount at which the relief sought is valued in the plaint.” 
In the case of suits to recover title-deeds, or for an injunction, or 
for an easement, all of which would come within clause iv, it would 
generally he impossible to name any except a fancy value. In a 
suit to enforce a right to a share in joint-family property it is 
very difficult, and especially so for a parcener other than the family 
manager, who usually is a defendant, to know with any accuracy 
what the value of the share may be. All charges on the family 
property must be ascertained before an approximation can be 
made to the value of the property which will be divisible amongst 
the parceners. So, too, in a suit for an account, in many cases 
the party suing for the account would he quite unable to state 
what the balance due to him may he. In the present ease the 
plaintiff, from whom the defendants have withheld their hooks, 
would not, in all probability, be able to make any trustwor- 
thy estimate of the deficiency, if any, in their accounts, and it 
would he highly unreasonable to require him to pay down a 
large sum as Court fee on the contingency that the deficiency 
or balance due to the temple is large. If the plaintiff be at a 
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as we have seen, with strong reasons why it snouia oe so ion, 
although also there seems to he, if not absolute repugnancy, a • 
fruity in treating the Judge as at liberty by 
e Code to pronounce the relief 
;ht to be “ improperly valued and, lastly, although a field for 
of that section would still remain to the Judge 
to reject the plaint, if not stamped in accordance 
with the valuation therein stated, it may be that, nevertheless, the 
concluding passage in clause iv, section 7 of the Court-fees’ Act 
is too express to admit of a limitation of the power of the Judge to 
that duty, and leaves him the right to revise the valuation placed 
on suits under clause iv by the plaintiff. Assuming, without decid- 
ing, that to be so, we are of opinion that, generally, it would not 
be* 3 desirable that the Judge should enhance the valuation on the 
reception of the plaint. In most cases he could only make a con- 
jecture as to the value of the relief sought, and would be quite as 
likely to be wrong as to be right. In suits for an account the 

revenue never could unfairly suffer by the refusal of the Judge 

to enhance the valuation on the reception of the plaint ; for sec- 
tion 11 of the Court-fees’ Act sufficiently protects the revenue, 
by preventing the execution of the decree in such (as well as 
certain other) suits where “ the amount decreed” “is in excess 
of the amount at which the plaintiff valued the relief sought, 
until the difference, between the fee actually paid and the fee 
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item [article (a) ] relates to suits “ for moveable property where 
the subject-matter has no market value.” The Judge continues 
thus : “ The property to which this suit relates, is situated at 
Bakor, within the jurisdiction of the 2nd Class Subordinate Judge 
of Amreth, and if the value of the plaintiff’s claim with respect tc 
such property, or, in other words, if the value of the subject-matter 
of this suit is only its. 100, then the plaintiff must go to the Court 
for the case, then does not fall within my special 
of section 25 of the Bombay Civil 
That section provides that “ a 
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at Amreth 

j urisdiction nnder the provisions 
Courts' Act ” (XIV of 1869). 

Subordinate Judge of the First Class, in addition to Ms ordinary 
jurisdiction, shall exercise a special jurisdiction in respect of such 
suits and proceedings of a civil nature wherein the subject-matter 
exceeds Bs. 5,000 in amount or value as may arise within the 
local jurisdiction of the Courts in the district presided over 
by Subordinate Judges of the Second Class.” Whether or not 
the First Class Subordinate Judge had jurisdiction, is a question 
which we do not purpose now to determine. He has decided 
that the plaint is, for the purposes of the Court-fees’ Act, in- 
sufficiently stamped ; and against that decision the appeal will not 
lie. That decision being final, the question of jurisdiction does 
not arise. It is well, however, to remember that a distinction has 
been taken in the Courts of India and in H. M.’s Privy Council 
between the valuation of a suit for the purposes of Court fees, and 
the valuation of a suit for the purposes of jurisdiction : Jeebrai 
Singh v. Indijeet Mahtoon ; & Nanhoon Singh v. Tofanee Singh ; M 
The Collector of Sylhet v. Kali Kumar Butt; ^ MohunM Sookul v. 
JBcelee Doss ; W Baboo Lehraj Roy v. Kanhya Singh ; ( 5 > and Ajuas 
Kooer v. Jllussamat Latifci, ® the head-note of which last case is 
not in accord with the judgment. 6) 

The decision as to the inadequacy of the Court fees being final, 
we refrain from deciding the question of jurisdiction, and dismiss 
the appeal with costs. /-ivOrtSiisix 

Appeal dismissed. 

(i) 12 Beng. L. R., p. 115, note. (2) Ibid. p. 113. 

(3) 7 Beng. L. R. (363. (4) 7 Moo. lad. App. 428. 

(6) L. E. 1 Ind. Ap. 317. (6) 18 Cale. W. R„ 21, 22, Civ. Bui. 

(7) Note.— On this point see also Bdi Mdlkor v. Bul&hhi Chdku (I. L. B. 1 
Bom. 538) and Kaiu v. Vishrdm (I. L, R. 1 Bom. 543). 
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[APPELLATE CIVIL.] 

* * * wmm> 

CHATOK- JAGSI (Wl »• TllljSI (D ””“ x2r 
of 1859, Section 4,— Act IX of 1871, - 

47 Clause B. . . ^ 

Act IX of 1871 , section. 20, cl. («)■ does 

a substantive action on apromissory no P ^ of tJie ma kmg of tbe new, 

old note wbicb was barred by lum a ion a ■ ed tbelater enact- 

tbe plaintiffs right tobring suck action being a g 
■ * tt of 1872, section 25, clause 0 . 

Abdul Xarlm(l.lL.^ Q ty 

Thxs^ case was ref erred for the opxxuon of Ae High O & JJ 
Chintaman Sakharam Chitnis, Judge 

C T S he issued to recover the amount due on two bonds or 
P r“-tes (recorded as exhibits Nos. 3 * 4) 

have been passed to the plaintiff by the deceased dmendantTuls 

The notes had been given to secure a debt due to the plain Wf by 
Tulsi on a previous note dated the 4th April 1871, and which, as it 
specified no period for repayment, became barred at tbe end o 
iLee years from that date. The new notes were simply ac- 
knowledgments, in writing, of the old debt signed f uLi, a nd 

were dated tbe 8th April 1874, i.e., four days after the old deb 
Tad become barred by lapse of time. The question submitted 
for the opinion of the High Court was :-Whetuer secuon 25 

clause 3, of Act IX of 1872 modifies the provisions of section 0 

of Act IX of 1871 in such a way as to remove a promise to pay 
an old debt, drawn up with all the formality of a promissory 
note or common money bond, from the operation of the kttei ? 

No counsel or pleader appeared on either side. 

Wbstbofp, C. J. The question raised in this case by the learn- 
cd tat am Subordinate Judge has already been ******* 
90th of March 1877 in this Oourt ^ Melvill and Lemball, JJ., 
in Raghoii v. Abdul Karim. » A copy of the judgment m that case 
is herewith forwarded to the First Class Subordinate Judge. In 
* Small Cause Court Reference No. 73 of 1877. 

(1) I. L. R. 1 Bom. 590. 




in Tilahchand Sindumal v. Jitmnal Sudaram * * as to the reason 
lor upholding a promise to pay a debt barred by the' Law of 
Limitation, may be referred to. 

Haying eotne to the opinion that the plaintiff Is not prevented 
by the Indian Limitation Act, 1871, section 20 ( a ), from maintain- 
ing a substantive action on the new notes (exhibits 8 and 4), his 
right to bring such an action being recognized by section 25, clause 
3 of the Indian Contract Act, which is the later enactment, we 
must reverse the decree of the Subordinate J udge, and remand this 
cause for a new trial on the merits. 

Decree reversed* 

(1) 10 Bom, H. C. Eep. 206 ; see pp. 214, 215. 
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The law as laid down in Bdmji v. Chmto (1 Bom. H. 0. Eep, 199), viz., 
once a mortgage always a mortgage, is still in force, in the presidency of 
Bombay, with regard to mortgages containing clauses of conditional sale, 
whether executed before or after 1858. 

The ancient law and usage of the country respecting gahan lahan mort- 
gages, and generally the alienation of immoveable property, discussed. 

This was a suit "brought in the Court of the Subordinate Judge 
at. Pen for the redemption of certain lauds, alleged by the plaintiff 
to have been mortgaged by his predecessors in title to the prede® 
eessors in title of the defendants, but which the defendants con- 
tended had in 1858 been absolutely sold to their ancestor by the 
plaintiffs ancestors in consideration of a sum of money then due 
by the latter to the former on a mortgage of the same lands, 
and a further sum to be paid by the defendants’ ancestor to 
another creditor of the plaintiff’s ancestors. The Subordinate 
Judge* being of opinion that the transaction in 1858 was a sale 
and not a mortgage, dismissed the suit with costs, and this decree 
was affirmed on appeal by W. Wedderburn, Acting Judge of the 
District of Thana. From his decree the plaintiff preferred this 
special appeal. 

Shantaram N at ay an for the appellant. 

If C. ApU for the respondents. ■ 

The facts are stated and the authorities fully considered in the 
following judgment of the Court, delivered by 

• Westropp, C.J. : — The transaction, the subject of the present 
suit for redemption, is comprised in two documents, identical in 
date, which documents bemust, we think, taken together in order 
to ascertain the nature of the contract between the parties. The’ 
date of each is the 12th Jeth sud Shakh 1780 (23rd June, a.d. 
1858). Of these documents, one (exhibit 18 ) executed by tho 
plaintiff’s 'ancestors (the grantors) to the person whom the 


iBlillli 

V‘ j 

IBllii 

liilliililiil 'ii 



BOMBAY SERIES. 


defendants represent ’(the grantee), recites a mortgage dated 7th 
Magh sud Skakh 1776, (24th January, aj>. 1855) of the lands in 
question (consisting of upwards of .ten Mghas ) by the former to 
the ■ latter for Rs. 125, on which mortgage the parties agreed that 
there were, on the 12th Jeth sud Skakh 1780 (23rd June 1858) _ 
Es. 200 due by the grantors to the grantee. 

This deed (exhibit 18) further contained an agreement between 
the parties to it that the grantee should pay to Lakma Eaghoji, 
a Marvadi, Es. 75, which were due to him by the grantors, and 
described the whole consideration for this deed as Es. 2/5, and 
then proceeded thus “ For this (i.e. Es. 275), this land, which 
we had formerly mortgaged, 'and which was registered, &c„, we 
have sold to you of our own free will* 33 The details of the land 
were then stated. “ This we have sold to you of our free will 
and pleasure, do you pay the Government dues of this land from 
next year, and do you enjoy this land from generation to genera- 
tion. We have no claim whatever left to this land. You should 
take kabulayets (agreements) from the tenants to whom this land 
has been let. Should they decline to give them, we will compel 
them to give them. The produce, whatever it be, von should take. 
Should any one attempt to set up a claim to this land we will answer 
Mm, and, should you suffer any loss in that respect, we will make 
good the same. And next year we will petition the Government 
to transfer the land to your name. Should the land be found to 
be more or less at the next jamdbandi , the same shall be at your 
risk. So also should the Government dues be more or less, you 
shall pay the same; we give to you the muniment of title, the 
deed of sift, under which we obtained the land in gift. But, 
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The other document (exhibit 14), dated the 12fch Jeth sud, 
Shakh 1780 (23rd June, a.d. 1858), and upon ‘which the plaintiff 
grounded this suit, purported to be executed by the grantee of 
exhib it 18 to the plaintiff’s said ancestors, the grantors of exhibit 
18, and runs Ithus “ I .have given to you Rs. 275 Company’s 
currency, and having purchased your rice lands, containing, &e., on 
the 12th Jeth snd 1780 (23rd June 1858), took in writing a deed 
of sale on that day. As to that, should you bring and pay the said 
Rs. 275 from the month of Magh 1781 to the 13th Yaishak-vad 
178 , [the document is here torn where the fourth figure ought 

to be]' I will accept it (the money) and restore to you your land, 
and transfer it to youx name in the Government records. Should 
you not pay the money according to the above conditions m the 
month of Yaishak, this chithi (writing) becomes null. Should I 
not take the money in the appointed time, and should you there Dy 
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that the doctrine laid down in 1864 by three oi the former Judges 1 

of this Court in Ramji v. CMnto, P-} and ever since uniformity fol- Bj 
lowed here, ® is that which regulates the law of redemption in ^ 
this Presidency. If it do not, and if the law as laid down for bis 
M adras in PaUabhiramier v. Veneatamc Naicken, (s) prevails now A1ID( 
in Bombay, the decision of this case would be a very simple 
matter, and it would be sufficient to say that, whether* or not the 
transaction of the 12th Jeth sud Shakh l<'bO (2ord June 185o) 
was in the first instance a mortgage, the plaintiff’s suit for re- 
demption must fail, because the time named, within which the 
plaintiff might have re-acquired the land by payment of the sum 
of Bs. 275, had elapsed before suit brought. In PaUabhiramier v. 
Vencatarow Naicken, (*> Lord Chelmsford, in delivering the judg- 
ment of the Privy Council in 1870, said: —“What is known in the 
law of England as the ‘equity of redemption’ depends on the 
doctrine established by Courts of Equity, that the time stipulated 
in the mortgage deed is not of the essence of the contract. Such 
a doctrine was unknown to the ancient law of India ; and if it could 
have been introduced by the decisions of the courts of the East 
India Company, their Lordships can find no such course of decision. 

In fact, the weight of authority seems to be the other way. It 
must not then be supposed that, in alknmng this appeal, their Lord- 
ships design to disturb my rule of property established by judicial 
decisions so as to form part of the Law of the Forum, wherever such 
may prevail, or to affect any title founded thereon.” In 1872, in 
Shankarbhai v. Kassibhai , < 5 > it became necessary for this Court to 
consider whether the decision in PaUabhiramier v. Vencatarow 
Naicken, to> rendered it necessary that the course pursued in Bamji 
v. CMnto < 7 > should be abandoned, and a Full Bench of three 
Judges sat for the purpose. That Court, having regard to the 
concluding sentence in the passage just quoted from the judg- 
ment of Lord Chelmsford, and to the fact that, from August 1864 
down to May 1872, a period of about eight years, the doctrine of 
Bamji v. CMnto ® had been uniformly followed in this Presidency 
in a multitude of cases, arrived, without hesitation, at the con- 

(1) 1 Bom. H. C. Rep. 199. (2) 9 Bom. 11. C. Rep. 69, 79. 

(3) 18 Moore I. A. 560. (4) 13 Moore I. A. 560. 

(5) 9 Bom. H. 0. Rep. 69. (6) 13 Moore X. A. 660. 

(7) 1 Bom. H. 0. Rep. 199, (8) 1 Bom, XI, 0. Rep. 199. 



1877. elusion that there Lordships or me rnvy uonnon uiu out u« u « 
or intend that the decision in Pattabhiramier v. Veneataroio Naic- 
l en m ^ich ease had been pending in the Privy Council for about 
S navabaji ten years, and which went from the Presidency of Madras, should 
MAiiviDj 1 have the effect of overturning the practice so firmly established 
and oihebs. ^ mofuss £ 0 f this Presidency, and which had always prevailed 
' in the island of Bombay. On the same day a Full Bench; of four 

Judges, in Krishndji v. Ravji, ® and in two other cases mentioned 
in the note to the report of that ease, < s > came to the same decision. 
We do not gather from the judgment of the Privy Council in the 
subsequent Madras case of Thimbasawmy Mudelly v. Mahomed 
Hossain Rowthen W that this Court misunderstood the conclud- 
ing sentence in the passage of the judgment of Lord Chelmsford 
which we have quoted. In Thumbasawmy Mudelly v. Mahomed 
Eossain Rowtimi, ® their Lordships, after adverting to the cases, 
said: — “The state of the authorities being such as has been 
described, it may obviously become a question with this Com- 
mittee in future cases whether they will follow the decision in 13th 
Moore (Pattabhiramier v. Feneatarow Eaieken), which appears to 
them based upon sound principles, or the new course of decision 
that has sprung up at Madras and Bombay, which appears to 
them to have been in its origin radically unsound. On a stale 
Akim to redeem a mortgage, and dispossess a mortgagee, who 
had, before 1858, acquired aa absolute title, there would he strong 
reasons for adopting the former course. In the ease of a security 
executed since 1858, there would be strong reasons for recogniz- 
ing and giving effect to the Madras authorities, with referenoe to 
which the parties might be supposd to have contracted. Their 
Lordships abstain from expressing any opinion upon this question 
until the necessity for determining it shall arise. They deem it 
right, however, to observe that this state of the law is eminently 
unsatisfactory, and one which seems to call for the interposition 
of the Legislature. An act affirming the right of the mortgagor 
to redeem until foreclosure by a judicial proceeding, and giving to 
I ff Srrhf to mortgagee the means of obtaining such a foreclosure, with 

(') 13 Moore I. A. 560. f ) 9 Bom. H. C. Bep, 79. ( 3 ) At p. 83. 

( 4 ) L. E. 3 Ind. Ap. 255 ; 8. 0. I. L. E. 1 Mad. 1. 

< s ) It B. 2 Ind. Ap. 241, 255; S. 0.1. L. 11. 1 Mad. 1 
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a reservation in favour for mortgagees whose titles, under the law 
as understood before 1858, had become absolute before a date to be Mpuji 
fixed by the Act, would probably settle the law without injustice 
to any party.” In Madras the system of permitting redemption Ssrimj 
was adopted in 1858, and in Bombay the decision in R&mji v. ATO 0Tm 
CkintoW was made in 1864. The observations of Lord Chelmsford 
guarding against the supposition of any design on the part of 
their Lordships of Her Majesty’s Privy Council to disturb any 
established course of decisions were general, and toot no distinc- 
tion between mortgage transactions in Madras before 1858 and 
in Bombay before 1864, on the one hand, and mortgage transac- 
tions of later date on the other; and they were accepted as general 
by this Conrt, when, in 1872, it became necessary for it, in the 
cases already mentioned, to consider the scope of the judgment 
in Pattabhiramier v. Veneatarow NaickmP* That case was heard 
€x pavte in the Privy Council, — 'a fact which appeared to this Court 
to have probably "been a special reason for the cautious reserva- 
tion in the judgment given on behalf of their Lordships by Lord 
Chelmsford. Ramji v. Ghinto <*> and the subsequent Bombay 
decisions were not then brought to their attention, and under all 
the circumstances we do not perceive how the Judges of this 
Court could have interpreted that reservation otherwise than they 

did. ' ■ Y'h;_ 

The decision in Thumbasiomy Mudelly v. Mahomed Sossam 
RowthenJ® in which ease the observations upon Ramji v. Ghinto, < o) 
which we have quoted, were made, was, in fact, that the deed was a 
mortgage and not a conditional sale, and accordingly the mort- 
gagors were permitted to redeem. Those observations were fairly 
elicted by the turn which the argument of counsel took, but 
were not absolutely indispensable to the decision, as the nature of 
the decree made shows. Again, it must be remembered that the 

case came from Madras, and the Madras law only was the actual 

subject for determination. Finally, their Lordships, while inti- 
mating that there were strong reasons in favour of allowing re- 
demption where the mortgages with clauses of conditional sale 

(1) 1 Bom. H. C. Bep. 199. (2) 13 Moore I. A. 560. 

(3) 1 Born. H. C. Rep. 199. (4) L. E. 2 lad. Ap. 241 ; S. C., I. L. R. } l Mad. 1. 

(5) 1 Bom, H. C. Rep. 199. 
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'bear date subsequently to 1858, and of refusing redemption where 
the mortgages were anterior to 1858, expressly, as we have seen, 
abstained from giving any opinion on that question until the ne- 
cessity for determining it should arise. In this state of facts we 
must regard the law as laid down for this Presidency by former 
Judges of this Court in Ramji v.CMntoO) as in force. That ease, 
although reflected upon, has not been overruled. It has, in this 
Presidency, been uniformly followed, and having been adopted by 

Full Bench decisions of this Court, which hind it and all Courts 

subordinate to it, must, we think, govern mortgages with clauses 
of conditional sale executed either before or after 1858 or 1864, 
until the contrary be expressly ruled by the Privy Council or or- 
dained by the Legislature. Special regard should he had to the 
terms which this Court has, with reference to improvements, repairs, 
&c., made by mortgagees in possession, imposed upon mortgagors 
seeking redemption in cases in which it would be equitable to 
recoup mortgagees for expenses thus incurred.® 

Mr. Maepkerson’s treatise on mortgages is written only with 
reference to Bengal and the N. W. Provinces. It, consequently, 
is seldom referred to here, and has hut little hearing upon the law 
or usage as to mortgages in this Presidency, of which that learned 
writer had not any experience. He speaks (p. 11, 2nd edition) of 
the bye bil mifa — a term almost wholly unknown hereto mortgagors 
and mortgagees : t and of the kut kubalct also unknown here in 
the sense of “ conditional sale,” that in which he employs it. 
Literally, hut kubala signifies a written agreement, and would not 
there be understood as having the technical sense of “ condi- 
tional sale.” The term here usually applied to contracts, which 
undoubtedly are, in their inception at least, mortgages, hut which 
contain a danse of conditional sale if the mortgage debt he not 
paid within a given time, is rjahan Man. 1 ■ 

In Sharikarbhai v. Kassibkai^ it was said, with reference 
to Ramji v. Chinio that “ the recognition of the right to re- 

(1) 1 Bom. H. 0. Rep. 199. (3) See 9 Bom. H. G. Rep., pp. 73, 73. 

* The only instance known of a mortgage having been so denominated in 
tins Presidency is in Mancharsa v. Korn uni-set (5 Bom. H.C.R., 109 
A.CJ.). The mortgagor there, being a Mussulman, probably imported the 
phrase from the other side of India, and did so with a slight variation, 

(8) 2 Bom. E, 0, Rep. 72. (4) 1 Bom. II. G, Rep, 199. 
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deem 33 (in gahan lahan mortgages, where the time fixed for the 
sale to become absolute had expired) “ was, having regard to the 
previous decisions of the Sadr Adalut, perhaps somewhat a strong 
measure , 33 and that remark was justified, inasmuch as there had I 
been several decisions of the Sadr Adalut which had given a strict: 
operation to the clause of conditional sale contained in gahan 
lahan mortgages. Rmnji v. Ghinlo , therefore, must be viewed 

as, to a certain extent, a breach of the venerable rule stare clc** 
cists, and in that respect to be regretted ; but it was not intended, 
by the remark in Sankarbhai v. Kassibhai , ^ to intimate any 
opinion that those decisions of the Sadr Adalut were in confor- 
mity with the usage of the .people of this presidency as to such 
mortgages, which usage the Sadr Ad&kt was bound to fol- 
low, or, in default of usage, a equity and good conscience . 33 (3 > 
In Ramp v. Chinto W it was said: — “It does not appear that 
there is any law, or usage having the force of law, among Hin- 
dus, justifying such a departure from, the established rule of 
the English Courts of Equity, which is, besides, manifestly 
4 a rule of good conscience . 3 33 The Court was there speaking of 
the usage of this presidency, and the circumstance should not be 
overlooked that the members of that Court associated with Sir 
Joseph Arnold, himself an able Judge, were a Hindu gentle- 
man and a European member of the Civil Service, both of exten- 
sive experience in the mofussal of this Presidency. Not only is 
there is not any reason for believing that the Courts of Justice, or 
Nyadesh, which existed here anterior to British rule, treated such 
mortgages as irredeemable, after the time fixed had expired, or 
enforced them as effective sales ; but there is strong ground for 
believing that, those mortgages never were so regarded by the 
.people at large. Instances were, and still are, of ' frequent oc- 
currence in which, after the time fixed for the payment of such 
'mortgages had elapsed, and, according to the terms of the gahan 
Mum clause, the mortgage had, ostensibly, become converted into a 
sale, the mortgagee made to the mortgagor further advances on the 
. property the subject of the mortgage, and, as a general ‘ rule, the 

(i) 1 Bom. II. 0. Bep. 199. ■ (2) 9 Bom. II. C. Bep. 72, ' 

hyn ,i3op. 14 ; Born. Reg.' IV. of 1827, Bee. 6, 
i : 1 . ;; ' (4) 1 Bom. II a Bep. 199, 
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- — ; mortgage money is far below the value or me lanci, ana wuum 

Apaji be wholly indequate for Its fair purchase. We do not know of any 
instance in which a suit, in British Courts, to foreclose gahanlahan 
mortgages has been rejected, and it is within the knowledge of the 
Judges of the present Division Bench that decrees for foreclosure 
and sale in such suits have been made, in which decrees a reasonable 
time (generally six months) has been given to the mortgagors to 
redeem. Although the High Court in Bdmji v. Chinto W were 
guilty of an infraction of the maxim stare decisis , we believe the 
original innovation upon a well- settled and most beneficial usage 
was that of the Sadr Adalut, and that the Judges who decided 
Bdmji y. Chinto reverted to the generally-understood construction 
of gahm hkm. mortgages. 

The reluctance of the people of this country to sell their immove- 
able property may be traced back for a long period. It is strong- 
ly manifested in chapter I, section 1, pi. 32 of the Mitakshara, 
which approves of mortgages, but reprobates sales, without ab- 
solutely pronouncing them to be invalid, adding that “ if a sale must 
be made it should be conducted, for the transfer of immoveable 
property, in the form of a gift, delivering with it gold and water,' 
as Mr. Colebrook states, “to ratify the donation.” The Eishi 
TJsanas went so far as to enumerate land amongst those species 
of property which are impartible. His Smriti to that effect is 
quoted by Yijayanesvara in the Mitakshara, chapter I, section 4* 
pL 28, and by Devanda Bhatta in the Smriti Ohandrika, chapter 
VII, pL 44. Debendra Bhatta, however, says that this text is to be 
overlooked and partition made. TJsanas, however, did not stand 
alone in his doctrine. Prajapati also treated land as indivisible" 
His text is quoted by Devanda Bhatta (Smr. Ohand., chapter VII , 
pi. 49) as laying down that “no one Is competent even to make, a 
partition of the inheritance descended from ancestors. It is simply 
to be enjoyed; there can he no gift or sale of the same . ” Against 
this may be placed what the same Smriti writer is quoted by Dev- 
and Bhatta* (pL 47) as saying in favour of partition of houses and 
land. We are not to be understood as treating. these texts of the 
Rishis, denouncing partition of immoveable property, as of any 
present operative force. We merely refer to them as showing how 
: . , ' V . (!)■ 1 Borou H. C, Bep, 199, 
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deep-seated in remote times was the antipathy of Hindus to aught 1877. • 
even approaching an alienation of land. Mr. Steele, in his Law of Bapuji 
Caste and Custom in the Deccan, p. 78, 1st ed., 81 (p. 72,2nd ed.) Apaji 
says : — “ There is no limit to the right of ownership of (immove- SiswavarXji 
able) property pledged, by lapse of time ; heirs of the original qthek^ 
pledger may always claim it on repayment of the debt and in- 
terest. 5 ’ And, so far as regards usufructuary pledges, of which 
the gahan lahan mortgage on land is one, he is supported by 
an ancient ‘text of the Bishi Yyasa, who, distinguishing between 
usufructuary and other pledges, says : — “ But a pledge to be used 
•of which the term has elapsed, the debtor shall only recover on 
then paying from other funds the exact amount of the prin- 
cipal ; 55 8) and also by a text from Narada, who, speaking of pledg- 
es generally, says that they are not lost to the owner through 
their being possessed by a stranger ; (2) and Yajnyavalkya similarly 
favours pledges. Subsequently, however, at p. 80, pi. 88 (p. 74, 

2nd ed.) of his book, Mr. Steele says that “ after Smarfce Karl 
(Kale), the period beyond which recollection does not extend, viz., 

100 years, he (the mortgagor) loses his ownership in the property. 55 
In this also he is supported by Narada, who, it must be remem- 
bered, represents a more modern phase of doctrine then the Smriti 
writers, XJsanas, Prajapati, and Yajnyavalkya, above quoted. 

In the country under Mahratta rule, as the greater part of this 
Presidency was, the ryot, who: was a landed proprietor, was gene- 
rally known as a mirasdar , and his holding as miras. In that 
"portion of the able report of the Commission for Inquiring into . 
the causes of the recent riots in the Deccan, which describes u the 
condition of the ryot as regards his relation to the money-lender 
when British rule commenced 55 (chapter III, p. 27) it is said : 

“ There was a considerable burden of debt, and many of the ryots 
were living in dependence upon the saukar (money-lender), deliv- 
ering to him their produce, and drawing upon him for necessaries. 

The ryots 5 property did not offer security for large amounts ; his 
cattle and .the yearly produce of his land being the lender’s secu- 


* Big. BL I., eli. 3, pi. cxvi,2ncL cl. (2) Jolly ’s trails. of Narada, p. 24, pi. 0. 
(S) I. Big. Bk. I., pi. exiii, exiv. (4) Jolly’s trans. p. 25, pi. IS. 

(5) SeeDeccan Commissioii’s Beporti:Chap.III, j:;pp. 28, SO, paras, 43, 45, 
33 634—4 ; ; : ' 4 ' . ■/ ■ , : : I , ’ / . . . ' . 
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rity, the mortgage of miras land was rather a means by which 
the "sAttkar got a firmer hold upon the produce than upon the 
land itself, for immoveable property was not sold for debt, and 
the miras title would have no value for a non-agrieultural land- 
lord.” And, ag ain , “ the creditor received little or no assistance 
from the State in recovering debts, hut had great licence in private 
methods of compulsion.” What those private methods were is 
previously described at p. 26, thus:— “ The usual and recognized 
method for recovery of debt was for the saukar to_ send a mokosul 
(muhassil), that is, a servant whose maintenance had to be paid by 
the debtor, or to place a servant in ‘ dharna ’ at his door, which is 
the process called tuqaza (tagada or takaza) by Mr. Chaplin, 


severer measures." w Tuose severer measures are ueuuieu uy -hu. 
Mountstuart Blphinstone. Describing takaza he says : “Though 
it strictly means only denouncing, it is here employed for every- 
thing, from simple importunity up to placing a guard over a man, 
preventing his eating, tying him neck and heels, or making him 
stand on one leg with a heavy stone on his head under a vertical 
sun.” <'-) Captain Grant’s report of 30th April 1819 ( s > shows that 
such was the made of enforcing payment of debts. Mr. Chaplin, 
in his report of the 20th June 1819, said, with reference to the 
enforcement of decrees : “ The person east seldom had his pro- 
perty sold; but he was compelled to submit to much personal 
violence, amounting to a degree of torture, &c.” There were, in 
fact, very few regular courts. (5) Mr. Chaplin, in his report of the 
20th August 1822, para. 112, says: “In the commentaries of 
Hindu law it is said that land can be conveyed by the formal assent 
of the townspeople ; but it is also declared that the permission of 
the king, if not his express assignation, is necessary to give 
validity to the alienation. This rule seems to be recognized by 
most Hindu law authorities, and it would, in my opinion, be 
superfluous to cite facts to prove that it is the established usage.’ » 
. And, again, in para. 121, he says that the mirasdars “ seldom: alien- 
ate the miras right except in case of urgent necessity.” 

(1) See also "Wilson’s Glossary, pp. 138, 503. 

I (3) 4 .Revenue Selections 193, Report of 35th Oct. 1819. 

(8) Hid. p. 238. (4) Ibid. p. 260. (5) Ibid. p. 262. 
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01 Central India, where, as well as in this Presidency, the Hit** 1877. 
akskara is held in great repute, Sir John Malcolm, in vol. II.> 
p. 75 of his work on that country, observes that “The cultivators 
are chiefly of the hereditary class, and have not only a right to till Senavaraji 
the ground, hut, if in distress, can mortgage it ; and to .take it a ^othejrs» 
from them, under any circumstances, is deemed the extreme of 
tyranny.” 

Notwithstanding this general reluctance to sell, sales were, to 
some extent, made and carried into effect anterior to British rule ; 
but (generally speaking) those were from the commencement of 
the transaction intended to be sales, and not contracts which, in 
their inception, were mere securities for money lent. Such sales 
were made of immovable property, as well of superior as of in- 
ferior classes of tenure, and have been subsequently, and still are, 
supported by the British Courts when not restricted by special 
legislation (1 > (see Kmhn&raw v. Rangrav and the eases and 
authorities there collected, and Vyakunta Bdpuji v. The Govern- 
ment of Bombay $) ) and when not prohibited by the common law or 
usage of the country to 0 r by some special law affecting the parties. 

Our reports are full of cases in which private sales of immovable 
property, which were complete, have been supported. 

Taking, then, Rdmji v, Ghinto to be law in this Presidency, 
and that, accordingly, the rule is, once a mortgage always a mort- 
gage, it becomes necessary to consider whether the transaction 
of the 12th Jeth-sud, Skak 1780 (23rd June 1858), comprised 
in exhibits 18 and 14, ever was a mortgage. If the transaction 
were, in its inception , really intended by the parties to be a mort- 
gage, the mere circumstance that’ the condition for re-purchase is 
contained in a separate instrument, could not prevent the grantors 
from having the right now to redeem- The question is— did 
there, after the execution of exhibits 18 and 14, remain any debt 

' (I) Biich ex, gr. as Bom. Beg. XYI. of 1827, s. XXI., els. 1 and 2, 

1 , / ' ■ (2) 4 Bom, H. C. Rep., 1 A, C. J. 

(3) 12 Bom. JEL 0. Rep., Appy.? pp. 50, 71, 100, 171, and, in addition to 
the references to vol. 4 of Revenue Selections given there in note ($), 71? 
tferpp.: 411, , 651, and .179 of that vol. of Rev. ■ SeL , 

(4) ■ Ex. gr. as in the ease of Jagirs. Mari Bdmchandra v. N drag an Edo 9 
Reg. Ap. 89 of 1872 (decided on review^ 13th June 1877). Printed. judg« , 
incuts of % v, 121. V; . 
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due from the grantors of exhibit 18 to me gramee in — 
ment • or, in other words, could the grantee have enforced repay- 
ment of the sum of Es. 275 by the grantors ? In Goodman v. Grier- 
son, which was a suit for redemption, Lord Manners, 0., said: 
“The fair criterion, by which the Court is to decide whether this 
deed be a mortgage or not, I apprehend to be this. Are the reme- 
dies mutual and reciprocal! Has the defendant the remedies 
a mortgagees entitled to F I conceive he has not. Suppose, for 
instance, the defendants (mortgagees) to file a bill of foreclosure. 
By the practice of this Court (Irish Court of Chancery), the decree 
is for a sale of the mortgaged premises, if they be not redeemed 
within the time limited by the course of the' Court: suppose the 
sale to take place, and the produce to he insufficient to discharge 
the £1,000 and costs, bow is tbe deficiency to be raised? Wbat 
remedy could the defendants then have? If it were a mort- 
gage, he, in that case, might proceed on his covenant or bond 
upon the implied assumpsit ; hut how could any action be main- 
tained in this case, when the defendants have taken the convey- 
ance, not as a security, hut expressly in lieu and satisfaction o 

the portion of £1,000? This appears to me decisive to show 
that the transaction between these parties was not that of a mor - 
<mo-e, hut a conditional sale ; for, if the defendants have not all the 
remedies of a mortgagee, why am I, contrary to the express provi- 
sions of this deed, to hold it to be a mortgage, and to extend the 
condition beyond the limit agreed upon by the parties to this 

deed? There would be much hardship and inconvenience to the 
one party; and there appears to me to he no substantial ground 

to entitle the other to relief.” His Lordship referred to a note 
(No. 96) by Mr. Butler to his edition of Coke upon Littleton, 205», 
where, in considering what constitutes a mortgage, Mr. Butler 

says : “No particular words or form of conveyance are necessary 

for this purpose. It may he laid down as a general rule, and 
subject to very few exceptions, that wherever a conveyance or 
assignment of an estate is originally intended, as a security for 
money, whether this intention appear from the deed itself or by 
any other instrument, it is always considered in equity as a mort- 
gage and redeemable ; even though there is an express agreement 

: ' ; .(1) 2B. &B. 279. ' 
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of the parties that it shall not be redeemable, or that the right of 1877. 
redemption shall be confined to a particular time, or to a parfcieu- 
lar description of persons.” After referring to numerous decisions Apaji 
in support of those views, Mr. Butler continues thus In many Senavab. 
of these cases the Courts have found it necessary, not only to apply Miavil 
their general principles, but to determine the fact, whether the con- ^ °™* 
veyance was intended as an absolute sale, or as a security for the 
money. If the money paid by the grantee was not a fair price for 
the absolute purchase of the estate conveyed to him; if he was 
not let into the immediate possession of the estate ; if, instead of 

receiving the rents for his own benefit, he accounted for them to 
the grantor, and only retained the amount of the interest; or if 
the expense of preparing the deed of conveyance was borne by the 
grantor, each of these circumstances has been considered by the 
Courts as tending to prove that the conveyance was intended to 
be merely pignorititious. It seems, however, to be settled, 1 st, that 
a bond fide purchaser of an estate or interest will not be eon- 
sidered a mortgagee on account of a right to purchase beino- 
given to the vendor, though at an advanced price : Verner v. Win- 
Stanley W ; and, 2 ndly, that where the mortgagee, or trustee for 
him, is authorized to sell, if the money he not paid at a particular 
time, he may make a good title to a purchaser, though the mort- 
gagor do not join in the conveyance. Olay v. Sharpe ” (a) 

Applying this doctrine to the present case (but not by any V' 
means asserting that Mr. Butler’s enumeration of the indications 
that a transaction is a mortaaco and nnf. » sale ; a «vL \ 


- ■ 

spifiSi 




and not a sale. A mere stipulation, however (unaceompameu uy 
any other indication that the transaction was a mortgage), that, 
should the re-purchase take place, the original purchase-money 
shall he repaid with interest, has been held by Lord Cottenham, 
overruling Shadwell, Y.C., insufficient to stamp a case as one of 
mortgage and not of sale : Williams v. Owen. « Again, there is 
nought to show that the grantors remained in possession after the 
execution of exhibits 18 and 14, or that, subsequently to that time, 
any advances were made by the grantee to them' on the security 
of the land. There is not in either of these documents anything 
which points to a right on the part of the grantee to recover from 
the grantors the sum of Bs. 275, or any part of it, either before, 
at, or after the period named for the re-purchase. In short, we do 
not find any one of the usual indicia which might lead the Court 
to the opinion that the transaction was a mortgage and not a sale. 
In Fernet- v. Wmtanley, Murphy v. Taylor, (»> there were 
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not, of itself, entitle the vendor to redeem ; ” and lie expressed Ms 
approbation of Lord Manners’ doctrine in Goodman v. Grierson, ft) 
and eventually said:— “ If the transaction was a mortgage, there 
must have been a debt, but how could Owen have compelled pay- 
ment ? It appears also that he, as purchaser, paid for. the convey- 
ance, and was, at all events, to be at liberty to keep the rents.” 

So recently as the 4th July last, in Regular Appeal 23 of 1877, ft) 
a Division Bench of this Court acted on the principle laid down 
by Lord Manners in Goodman v. Grierson, ft) where the grantee 
under a deed had no remedy to recover as a debt the consideration 
money for the deed, which we held to be a sale, liable, on a con- 
tingency which did not happen, to be converted into a mortgage, 
and not, like Bamji v. Ghinto, ft) and Shankarbhai v. Kassibhai, ft) 
and the cases collected in it, which were instances of mortgages 
liable in terms to be converted into sales. 

We see no ground for supposing that the defendants, or the per- 
sons whom they represent, had, from the 12th Jeth-sud, Shak 
i78°, the date of exhibits 18 and 14, any right to sue for or recover 
the sum of Rs. 275 (the consideration for exhibit 18), or any part 
of it; we must, therefore, hold the transaction of that date to have 
been a sale and not a mortgage, and that the plaintiff’s suit to re- 
deem was rightly dismissed. On these grounds we affirm the 
decree of the District Judge, with costs of the special appeal. 

We have consulted our brothers Melvill and Pinhey as to the 
views expressed in this judgment, and are authorized by them to 
say that they concur in those views. 

Decree affirmed, 

(I) 2 & B - 279 * ( 2 ) Subdbhat v. VasudeMat , I. L. E. 2 Bom. 113. 

(3) B. & B. 279 . (4) 1 Bom. H. 0. Eep. 199, 

(5) 9 Bom. H. C. Eep. 69. . ' ;■ 
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U Before Mr. ***** West and Mr. Justice Finley. 

MOEESHWAB BAPUJI PHATAK (Arruoim) «• KFSHABA S 
MOEESilvv BOJIand AN oxhbb (Opponbots).* 

YUI. of 1859) , Section 73 Act X.X1I1 


Code of Civil Procedure (Act 
. Serfion 11 -Conveyance eut 

eccecequting the conveyance-Mmw^,^ 

special appeal. 

a sued B in the Court oE first instance, am 
riglit to a house. Tlie District Court, in a PP®s 
ed A’s claim. Tie High Court reversed tl 

aad remanded tie appeal. Tie Drstncfc C, 

confirming tie original decree of the Co 
Subsequently to the last-mentioned decree 
house to C. B then preferred a special apj 


L admitted as a special appellant in succession tomeu— 

HtutLdlidri, *0 died after filing speoial appeal m the 

H The phintiSs Kushaba and B&nji sued the defendant. Pita- 
Wdhariand Govindrav to establish their proprietary right to a 
house" The Court of first instance gave a decree in the p am v* 
f The Assistant Judge of Puna, Mr. Ayerst, reversed thau 

favoui. elected the plaintiffs’ claim as being hawed by lapse 

r^e ThfH^iB special appeal remanded to cause 

for re-trial on the merits. Mr. Hosting, the then Assistant Judge 
tor r , . nTn fu„ Kio-h Court, confirmed tne deeme 

:nh7oo" l B t instance, awbding the ***£ **m» 

d-At. ob .the 80th April 1875, con- 
after the pass * , 0 f the litigation-to the applicant 

Sl":r«a special ** * — 

Phaser, tofcrc, applied to have hi. own 
name substituted in succession to that of Pitombaidoo. . 

: ; • * Civil Application No. 79 of 1877. 
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The High Court granted a rule nisi to show cause why Moresh* 
waris application should not be complied with, 

JBakiravnath Wcmgesh showed cause : — Persons who are not 
before the Court can be made parties only under section 78 of 
Act VIII. of 1859. This section refers to a suit during its pen- 
dency. If the only special appellant on the record dies, leaving 
no heirs, there is an end of the cause, section 102, The provision 
of the Code in section 208, in respect of transference of a decree 
by assignment or by operation of the law, refers to decree-holders, 
not to persons in the position of the defendant Pitambardhari, 
against whom a decree has been passed. In Oajadhar Prasad v. 
Qanesh Tewari ^ Glover and Mooter jee, IJ., held that the pur- 
chaser of the right, title, and interest of a defendant had no right, 
as such, to appeal from a decree passed against the defendant. 
In Judooputtee Chatterjee v. Chunder Kant JBJmUacharjee W Sir 
Barnes Peacock observed that “ he was not aware of any section 
in Act VIII. of 1859 under which the Court was authorized to 
substitute Judooputtee’s name for that of the original plaintiff,” 
though he remarked that under the Act the name of Judooputtee 
might possibly have been allowed to be added as a co-plaintiff. 
Again, in JDhunnoo Sowdagur v. Sunnoo Bibee it was held that 
a party who purchased the rights and interests of the plaintiffs 
after a suit had been dismissed was not entitled to appeal against 
the order of dismissal without joining the original plaintiffs as ap- 
pellants. It is, therefore, submitted that the name of Moresh- 
war cannot in this appeal be substituted for that of his deceased 
vendor Pitambardhari. 

Shantaram Narayan in reply in support of the rule :— The 
cases cited are distinguishable from the present case in this, that 
In them the applicants sought to displace a party on the record, 
while in this the applicant claims to succeed his vendor. 

[West, J.:— In Hooper v. Smart, t 4 > Vice-Chancellor Hall, speak- 
ing of persons taking for value, as purchasers, under residuary 
legatees, says: “ They took only as purchasers and transferees 
ofehoses in action, and such purchasers and transferees are 
always exposed to great risk.”] . 

(1) 7 Bong, L. E. 146. (2) Calc. W. E. 309 Civ. Eul. 

(S) 16 Calc. ¥. E, 193 Civ. Bui. (4) L, 11 1 Oh. IX 90; see p. 89, 
'b§m— 5 ; - 
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differs from the present, as it proceeds on the prin- 
nte Ute nihil innovetur. I mainly rely on the word- 
11 of Act XXIII . of 1861 as furnishing an analogy, 
if under section 73 of the Civil Procedure Code a purchaser 

“ l an appeal, there 
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Bapuji ing of sectioi 
Phatak: a . J 

Again, ** . 

Ktjshaba eou ld be added as a party and allowed to maintain 
Shakeou. geems to - be n0 reagon why the death of his vendor 

him of that privilege. 

The judgment of the Court was delivered by— 

West, J. The question in this ease is whetl 
purchaser, subsequent to the decree against P 
regular appeal, can now, when PitambardhAri hai 
a special appeal filed by PitAmbardMri for the 
decree. It is contended by Mr. Shantaram ths 
under such circumstances is a representative of 
titled in that character to carry on the litigal 


The admission of a purchaser of a property in litigation as 
i additional defendant under section 73 of the Code of Civil 
rocednre, which has been allowed in several cases, would, no 
oubt, according to the usual practice, entitle Mm to maintain an 
ppeal ; hut this admission itself, after the nature of the litigation 
nd the questions to be disposed of have been settled by the state* 
rents of the original parties, must, we think, be looked on as a 
rivilege or indulgence upon which an argument is not to be 
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founded for an extension of the rule as embodying a general prin- 
ciple to: other apparently analogous cases. ' The suit as brought 
in the present case did not touch any interest of Moreshwar’s, 
and such an extension as is here proposed has not hitherto 
been made of the right of appeal on account of newly-consti- 
tuted interests ; or, if it has, no instance of it has been cited 
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We are of opinion that the language employed by Sir T. Plumer, 
M.Bu, in Metcalfe v. Puhertoft , (1) and cited by the Chief Jus- 
tice of this Court in Bdldji Ganesb v. Khushdlji } < 2 > though ca- 
pable of being explained away in a somewhat different sense, 
may yet be applied, and properly applied, to the particular case 
now before us. He speaks of the conveyance pendente Hie 4£ hav- 
ing no effect, with reference to any beneficial result against the 
plaintiff in that suit ; ” and it is clear that the purchaser in this 
case would, as against the plaintiff, derive a “ beneficial result ” 
from, his purchase if allowed to retain the house awarded to the 
plaintiff, and to prosecute a special appeal, or force the plaintiff 
to a compromise in order to save the expense of litigation. At 
th© time of Horeshwar’s purchase, Pitambardhari’s alleged right 
as owner had been pronounced against by a Court of competent 
jurisdiction. What remained to him was a right to challenge 
that decision by a special, appeal. In purchasing this right, 
Moreshwar, we think, purchased it, subject to the chance of the 
plaintiff’s title becoming unimpeachable on account of Pitam- 
bardhari’s failing through death to make or carry on the possible 
appeal, not a right after Pitambardh&rfs death to continue the 
litigation on his own account. The property sued for, if it did 
not become res Utigiosa in the full sense of the Roman Law so 
■soon as the parties were at issue, was yet, we think, so hound 
when a decree had awarded it to the plaintiff, that it could not 
effectively be assigned to a third party so as to give a new term 
of life to the litigation, which, in the absence of the assignment, 
would; have died with Pitambar. By his purchase, Moreshwar 
could acquire unequitable right operating against Pitambardharfs 
conscience when the means of satisfying it should come into 
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1877 Pitdmbardhari’s power, but none against the plaintiff, a stranger 

to the bargain and Pitambardhari’s antagonist. The conclusion 

™jT E we have arrived at is, we think, to some extent at least, supported 
pH f. TAK by the observations of Hall, Y.O., in the case of Hooper v. 
OjshabX Smart, W although that case was itself, no doubt, quite different 

lAKKEOJI* ■ , « 

from one now before ns. 

We, therefore, reject the application with costs. 

ISiSVtt' , ' Application rejected. 

| ' . (1) L.E.lCh. D. 98. 

Wofe.— Section 372 of the new Civil Procedure Code (Aet X of 1877) seems 
intended to meet such a ease as the above, hut would not apply m the ease of a 
suit instituted or appeal presented before 1st October 1877 : see Act X. of 
1877, sections 1 and 3. 

appellate CIVIL, 

Before Mr. Justice Mehill and Mr. Justice Finley. 

Sept. 12. JAGJrVAN NANABHAI (Apphcaht) b. SHEIDHAE BALERISHNA. 

” NAG-AEEAE (Opponent).* 

Injunction— Mortgage— Poicer of sale. 

When property mortgaged is situated in the mofussal, but the parties to 
the mortgage are resident in Bombay, and the instrument of mortgage is in 
the English form, the parties must be held to have contracted according to 
English Law, and to he entitled to enforce their rights according to that 
law. In such a case the mortgagee can exercise a power of sale contained 
in the mortgage deed, and cannot be restrained from exercising such power 
merely because the mortgagor has hied a suit for redemption. The mortga- 
gor can only stay the sale pendente lite by paying the amount due into Court, 
or by giving pvivid- fade evidence that the power of sale is being exercised 
in a fraudulent or improper maimer, contrary to the terms of the mortgage. 

This was an appeal from an order made by Eav B&hadurYisbnu 
M. Bhide, Subordinate Judge of Thana, at Nasik. 

Tbe facts of tbe case, in so far as they are material to tins re- 

■ • . ■ 

port, are as follows : — 

On tbe 15th of June 1871 one Shridhar Balkrishna Nagarkar, 
an inhabitant of Bombay, executed in the regular English form a 
deed of mortgage to Jagjivan Nanabhai, also of Bombay, mortgag- 
ing to tbe latter two salt-pans belonging to him and situated at 
Bombay, in the Thana District, for a sum of Es. 0,000, On the 

' " : * Misc. Ap, No. 11 of 1877. . ' t 
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On the 17th of March 1877 the mortgagor filed a redemption suit, 
alleging that nothing remained due on the two mortgages, but 
that, if any sum were found to be due, he was ready to pay it, 
and at the same time prayed for an injunction to restrain the 
mortgagee from the exercise of his power of sale till the final 
disposal of his redemption suit 

To this prayer for an injunction the mortgagee at once objected, 
and urged that the mere institution of the suit, unaccompanied by 
an actual tender of the whole of the money advanced and laid 
out by the mortgagee upon the estate, together with the interest 
due thereon, or a deposit of the same in Court, afforded no suf- 
ficient ground for a the issue of such an injunction. 

The Subordinate Judge overruled this objection on the ground 
that it had been held in Rhodes v. Buckland® that a mortgagee 
could not sell the mortgaged property during the pendency of the 
suit, and observed that the value of the property seemed much 
greater than the sum likely to be found to be due in respect of 
the mortgages. He, therefore, granted the injunction as prayed. 

The mortgagee applied to the High Court to set aside the in- 
junction. 

Macpherson (with him ShmhanJcer Gomndram) for the appli- 
cant The case of Rhodes v. Ruchland, relied on by the Sub- 
ordinate Judge, does not decide that the mere' institution of a 
redemption suit justified the Court in depriving the mortgagee 
of his power of sale. It is necessary that primti facie evidence 
of fraud on the part of the mortgagee should be given.— Kerr 


(2) 16 Beav, 212. 


'(l);’, 16 Beay.,212. 
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Mortgages, 2nd ed,, 501,268,277. 


on Injunctions, 192, Fisher on 
Adams v. ScoM.tt) 

V*N* MandliJc for the opponent In Keshan m v. Bhamnji (2) 
a doubt has been expressed as to the mortgagee's power of sale m 
the mofussal. Here the property intended to be sold is situated 
in the mofussal : Pitambar v. FanmaMM 

Melvill, J. In Keshcwrav v. BhavanjW I have expressed a 
doubt whether, in the ease of an ordinary mortgage in the mofussal, 
the mortgagee can exercise a power of sale given by the instrument 
of mortgage. In the present case, although the mortgaged pro- 
perty is situated a few miles out of Bombay, the parties are resi- 
dents of Bombay, conducting their transactions through Bombay 

solicitors, and the instrument of mortgage is a regular and formal 
deed in English form. I think that in this ease the parties must 
be held to have intended to contract with reference to English law, 
and to be entitled to enforce their rights according to that law, 
Bholanaih Coondoo Chowdryv. Unodapersad XtayS** 

The deed of mortgage between the parties contains a power of 
sale to be exercised after a previous notice to the mortgagor. 
Such a notice was given to the plaintiff on the 21st February 1877, 
and thereupon, on the 17th March, the plaintiff filed this suit to 
redeem, and obtained an injunction restraining the defendant from 
exercising the power of sale. The object of the present appeal is 
to set aside this injunction.", . 

The Subordinate Judge appears to have granted the injunction 
on no other ground except that, as a suit for redemption has been 
filed. matters onffhfc to remain in statu quo until the decision 
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gagor, but a puisne incumbrancer claiming to be entitled to pay 
off a prior mortgage. As a general rule, when a power of sale has " 
become absolute, the exercise of the power cannot be suspended 
by the filing of a bill to redeem : Adams v. Scott If it could 
be so suspended, the mortgagee might be deprived of his remedy J 
and kept out of his money for an indefinite time. The owner of 
the equity of redemption can only stay the sale pendente lite by 
paying the amount due into Court, or by giving primd facie evi- 
dence that the power of sale is being exercised in a fraudulent or 
improper manner, contrary to the terms of the mortgage. 

In the present case the plaintiff alleges that the mortgage debt 
has been fully satisfied : and if he could satisfy the Court that 
there are good primd facie reasons for supposing that to be the 
ease, the Court might properly restrain the sale. But the Subor- 
dinate Judge has not proceeded on that ground, nor is there any 
evidence at present on record which would have justified Mm 
in so doing. Neither is there anything to show that the defendant, 
in regard to the intended sale, is acting frudulently or oppres- 
sively, or contrary to the terms of the mortgage. The plaintiffs 
pleader wishes to put in evidence to show that in 1873 the defend- 
ant fraudulently endeavoured to have the equity of redemption 
sold under a decree obtained by a third party. That may be so ; 
but it does not follow that there is any fraud in the defendant’s 
'present proceedings. 

The plaintiff’s allegation of full satisfaction of the debt appears 
inconsistent with the attempt which he makes to show that in 
1873 and 1874 he tendered sums, amounting to more than 
Rs. 2,000, which were refused by the defendant. If tenders were 
made, and improperly refused by the defendant, the plaintiff 
might have brought his suit to compel the defendant to receive 
the money due to Mm, and to reconvey the property. Tie has 
admittedly done nothing since the date of the alleged tenders, and 
has not now paid into Court the money which he alleges that he 
then tendered, and which, if then due, must be due still. 

Under these circumstances we must hold that the injunction 
complained of was issued on insufficient grounds, and must be set 

4 ; '■ (1) 7 W. B, 211 
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2 S?f aside. The plaintiff will, of course* be at liberty to apply again 
— for snob an injunction, if he can make out a pnmd fence case* 

showing that the debt has been fully satisfied, or if ho pay into 
g ®' Court a sum which is primi facie sufficient to discharge the debt* 

BiiKKHNA Costs on plaintiff, 

3ff£GAMC4.B. 

f' " .. Pinhby, J, — I would, reverse the order of the Subordinate 

Court enjoining the defendant J agjivan Nanabhai to refrain fiom 
exercising the power of sale given to him under Ins instrument 
of mortgage, pending the disposal of the suit brought by the 
mortgagor Shridhar Balkrishna Nagarkar for the redemption of 
the property, as X consider that the injunction has been granted 
on insufficient grounds, and without any evidence being adduced 
sufficient to warrant the exercise of this extraordinary power of 
the Court No witness was examined, nor was any affidavit filed? 
in support of the application for an in junction, and the only veil- 
fied document on the record is the plaint. When a mortgagee has 
in pursuance of a power of sale given to him under his instrument 
of mortgage served the mortgagor with notice of his intention 
to exercise this power, the mortgagor is not entitled to file a suit 
for redemption, and then ask the Court for an injunction restrain- 
ing the mortgagee from exercising his power of sale, unless fraud 
is charged against the mortgagee. To grant such an injunction 
would be to cancel one of the clauses of the deed to which both 
the parties had agreed, and to annul one of the chief securities on 
which persons advancing money on mortgage rely. It would? of 
course, he otherwise if the notice of sale had been given by the 
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Peile were made before the expiration of {lie period for which the 
property was mortgaged, and were coupled with a condition that 
the defendant should, before receiving the money, execute an 
engrossed reconveyance simultaneously offered for his signature, ■ 
This would not be a tender which the mortgagee would be bound * 
to accept. Another tender is suggested, but not distinctly al- 
leged. The mortgagor alleges that Rs. 9,864 were deposited with 
the sarkarkun, in whose jurisdiction the mortgaged salt-pans are, 
and that the money was returned by him, because the mortgagee 
did not receive it. There is no distinct allegation that this 
money was ever tendered to the mortgagee by the sarkarkun or 
by any one else, and refused. The plaintiff’s pleader wishes us to 
infer that such a tender was made ; but, in the absence of evidence, 
we can draw no such inference ; and, as there is no reason shewn 
why the sarkarkun should have undertaken the duty of paying off 
4he mortgage, if we are to infer anything, I should incline rather 
to the inference that the money was deposited with the sarkarkun, 
not that he might tender it to the mortgagee, but to secure the 
sarkarkun from the consequences of his act in letting the mort- 
gagor cancel the power of attorney under which the mortgagee 
had up to that time been dealing with the produce of the salt- 
pans, and letting the mortgagor back into enjoyment of the salt- 
pans. ; V:: 

No sufficient grounds for the issue of the injunction granted 
by the Subordinate Court appear in this case, and I would, there- 
fore, dissolve the injunction, and reverse the order of the Subordi- 
nate Court in this behalf. , Costs of the injunction matter and of 
this appeal should he borne by the plaintiff Skridhar Balkriskna 
Nagarkar. 

Injunction dissolved and order reversed . 
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THE INDIAN LAW REPORTS. 


[ORIG-INAL CIVIL.] 

Before Mr, Justice Green . 

1877, FElMJX BESANJX DUSTUR (Plaintiff) v . IXOEMASJX PESTAKJX 
Aug ust IQ. FRlMJI (Defendant). 

(JxlITHA DEVJI, PURCHASER AND APPLICANT . # ) 

Execution sale of momahle property~Skeriff~Execution-creditor~~War« 
ranty— Title— Act Till of 1859, ss. 212, 249, 252, 256 to m— Indian 
Contract Act [IX of 1872), s. 109. 

A purchaser of property, whether immoveable or moveable, at a sale in 
execution of a decree under the Code of Civil Procedure, 18o9, held inaccord- 
ance with the provisions of that Code, has no right to recover his purchase- 
money, though it may turn out that the right, title, and interest of the execu- 
tion-debtor was nothing at all, unless the sale itself be set aside, and the 
sale will not be set aside by reason merely of the defect or absence of title in 
the thing sold on the part of the execution-debtor ; but, if there is an express 
assertion that the goods sold are the property of the execution-debtor, the 
Sheriff and the execution-creditor are bound by such warranty, to the 
extent, at least, that one of them, in whose hands the purchase-money is, 
is bound to restore it to the purchaser, if the purchaser has not got that for 
which he paid. 

Section 258 of Act VIII. of 1859 applies wherever a sale is set aside, 
whether for irregularity in publishing or conducting a sale, or for other 
grounds; and, though the right of the purchaser to recover bach his 
purchase -money, in ease ot the sale being set aside, is, by that Act, given 
expressly only where the sale is of immoveable property, yet the same conse- 
quence would follow where a sale of moveable property in execution has 
been set aside. 

Where, therefore, certain shares were attached by the execution-creditor 
as the property of the execution-debtor, and were afterwards sold in execu- 
tion by the Sheriff, and the execution orders and warrants and the Sheriff’s 
proclamation of sale contained assertions of interest of the execution-debtor, 
in these shares, whereas he had no such interest. 

j Weld, that the purchaser at the execution sale was entitled to have the 
sale set aside, and his purchase-money returned to him ; but the Sheriff’s 
liability to the purchaser in such acase.ceases so soon as he has paid over the 
proceeds of the sale to the execution-creditor, and the purchaser’s remedy 
thereafter is against the execution-creditor only. 

Bank of Hindustan v. Fremchand Maichand (5 Bom, H.C. Eep. 83 G. C. J.) 
commented upon. 

Sheikh Mahomed v. Sheikh Abdulla (4 Beng. L. E. Appx. 35) distinguished* 
The applicant, one Jaitha Devji, tlie purchaser at an execution** 
sale, obtained a summons in chambers, calling on the execution- 


aside and the purchase-money he returned. 

# Suit 540 of 1876. 
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Maepherson , for the applicant, " : . ; , • . ■ : /-y^: ^y^yyf: 

Imeraritif, for the plaintiff. 

The facts and arguments are stated, and the authorities cited 
fully considered, in the following judgment by — 

Green, J. : — This matter arises on a summons, dated 19th July 
1877, issued at the instance of one Jaitha Devji, calling on 
the plaintiff to show cause why a certain sale by the Sheriff of 
Bombay on 13th June last to the said Jaitha Devji as purchaser of 
three shares Nos. 2022, 2096, and 3005, of the New Colaba 
Company, L imi ted, should not be set aside and cancelled, and 
why the sum of Bs. 2,300, paid by the said purchaser to the She- 
riff on the said 13th June as purchase-money of the said shares, 
should not be returned to the purchaser, and why the plaintiff 
should not pay the said purchaser the costs incurred by him con- 
cerning the said sale together with the costs of the application* 
In the meantime, the Sheriff was directed to retain the said sum of 
Bs, 2,300 till further order. Though the Sheriff is not a party to 
that summons, yet the Deputy Sheriff informed me he was aware 
of the same, but had no intention of showing any cause, and sub- 
mitted to any order the Court might make. 

On 14th Novem ber 1876, the plaintiff obtained a decree in this 
suit against the defendant for Bs. 6,272, with costs when taxed, 
and further interest. Previously to 15th February 187/ a sum of 
Bs. 480 was recovered in satisfaction, leaving* a balance of 
13 a ft 709. wifh unfits and interest, unsatisfied* On the last-men- 


Fbamji 

Bbsajui 

Bustob 


Hormas.fi 

Pestanji 

Ebabiji. 



im attachment under sec. 212 of the Civil rroceanre ca^e, W m 

— - — 7 which the property to be attached is described as “ the shares 

BmSS held by the defendant in the New Colaba Company, Limited, in 
Dositrxt t]i0 name of the said Hormasji Pestanji.” In this warrant, 
Hoemasji it will he observed, is introduced the word “mid” before the 
5^ t " name of Hormasji Pestanji, thus indicating the identity of 
Hormasji Pestanji with the defendant, whereas, for all that ap- 
peared in the application for execution and order thereon, . the 
said Hormasji Pestanji, in whose name the shares were might 
have been a different person from the defendant. This warrant 
of attachment was executed on the same loth February 18/7 by 
the Sheriff in the ordinary way, by delivering a copy to the Secre- 
tary of the New Colaba Company and another to the defendant. 
Then on 6th April 1877 the plaintiff obtained an order .fox the 
issue of a warrant of sale of the property mentioned in four 
several certificates, three of the Prothonotary and one of the She- 
riff, certifying that the property therein respectively mentioned 
had been attached in execution of the decree. One of those cer- 
tificates related to “the shares held by the defendant in the 
New Colaba Company, Limited, in the name of the said Hormasji 
Pestanji.” In the affidavit filed by the plaintiff on behalf of 
his application for issue of warrant of sale is contained this pas- 
sage : “ that the shares in the New Colaba Company, Limited, 
attached herein, under the warrant of attachment dated 15th 
February last, are, as I have ascertained, three in number, and 
are, respectively, numbered 2022, 2095, and 3005 in the said 
books of the said Company.” The order for issue of warrant of 
sale of the several premises-, attached was accordingly made on 


(1) Act Till of 1859. 
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which -had Been ■- also ■ attache® W, and the defendants said move- 
able property/ 3 Among the moveable property, besides the said " 
shares of the Mew Oolaba Company, were a share Mo, 89 in the 
Framji Cowasji Patent Press Company, now in liquidation, and 
certain household furniture and effects. The description in the 
warrant of sale of the shares in the New Oolaba Company is as 
follows: — “ The shares Nos. 2022, 2095, and 3005, held by the 
defendant in the New Colaba Company, Limited, in the name of 
the said Hormasji Pestanji.” The said Oolaba shares, together 
with the share No. 89 in the Framji Cowasji Patent Press 
Company, and the said immoveable property of the defendant 
at Mahim, were, on 13th June 1877, put up for sale by public 
auction by the Sheriff. The household furniture and effects were 
not, on this occasion, put up for sale. At this sale the applicant 
Jaitha Devji was declared the purchaser of the three shares of 
the New Colaba Company, Limited, Nos, 2022,2095, and 3005, 
at the price of Rs. 2,300, which sum he, on the same day, paid to 
the Sheriff. In the advertisement or proclamation of this sale, 
after reciting the decree and the orders for execution thereof, the 
said shares had been described as “ the shares Nos. 2022, 2095, 
and 3005, held by the defendant in the New Oolaba Company* 
Limited, in the nam8 of the said Hormasji Pestanji.” The adver- 
tisement further announced that a the J Sheriff will sell the defend- 
ant’s right, title, and interest only in the lands and premises afore- 
said,” referring to the said immoveable property of the defendant, 
and 66 the defendant’s said moveable property,” referring to the 
shares before mentioned, as there is nothing else the words can 
refer to. It was also provided that the shares were to be paid for at 
the time of sale. The receipt given by the Sheriff for the purchase- 
money paid by Jaitha Devji, the purchaser, dated 13th June 1877, 
is as follows : “ Received from Jaitha Devji the sum of Rs. 2,300 
only, being the price of three shares, No. 2022, No. 2095, and No* 
3005 in the New Oolaba Company, sold to him this day in the 
above suit.” 
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I have thought it desirable to set out at length the whole 
proceedings in execution in this case, in order to show, not only 
' circumstances' in which the question for decir. 
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sioa has arisen, tat also to show that the plaintiff here is 
ultimately responsible for every word of the description under 
which the Oolaba shares were sold by the Sheriff. 
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By the certificate of the Sheriff ? dated 18th June 18/7, he oerii- 
fied that he had, on 13th June, sold to the said Jaitha Devji “ the 
right, title, and interest of the defendant above named, of, in ? 
and to the shares Nos. 2022, 2095, and 3005, held by the defend- 
ant in the New Colaha Company, limited, in the name of the 
said Hormasji Pestanji.” 

Shortly afterwards, under an order of 19th June 1877, transfers 
of the said three shares to Jaitha Devji were executed by the 
Prothonotary in the name of Hormasji Pestanji Framji, the de- 
fendant. The purchaser then took steps to have his name en- 
tered in the register of the New Colaha Company, in respect of 
the said shares, but the Secretary of the Company declined to do 
this without further inquiry, having regard to the fact that Jaitha 
Devji was not in possession of the certificates of the shares, and 
that the name in which the shares stood in the register was 
Hormasji Pestamji only ; whereas the name of the defendant was 
Hormasji Pestanji Framji, and the Secretary required evidence of 
identity of these persons to be given. Inquiries being made, it 
turned out that the Hormasji Pestanji, in whose name the shares 
were registered, was not the defendant, hut was one Hormasji 
Pestanji, surnamed Montwalla, who had died some time ago, and 
that the shares then belonged to Awabai, his widow and execut- 
rix, though not registered in her name. It was stated orally at 
the hearing of the s umm ons, hut without contradiction, that the 
name as appearing on the register was Hormasji Pestanji, resid- 
ing at Girgaum, the then residence of the defendant Hormasji 
Pestanji Framji being also, curiously enough, Girgaum. The 
fact that these shares did, at the time of attachment and sale, 
belong to the estate of Hormasji Pestanji Montwalla, and not to 
the defendant Hormasji Pestanji Framji, and that the latter did 
not hold them, and had no right, title, or interest over or in them, 
or any of them, seems to he undisputed between the parties to 
this summons, and is, at any rate, to be deemed to he established. 
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7 clear that, in the case of a sale by a Sheriff in execution is 
ary course, there is nothing from which, according to English 
any intention to warrant the title of the execution-debtor can 
f erred ; or, in other words, that a purchaser of goods, seized 
eld in execution in ordinary course by the Sheriff, cannot 
er the purchase-money he has paid, by reason that it turns- 
hat the goods did not belong to the execution-debtor. The 
a for this is thus put by Erie, OJ., in Eiohholz v. Bannister 
The fact of the sale taking place under such circumstances ” 
the ease of the sale, by the Sheriff, of goods seized under a 
.) “ is notice to buyers that the Sheriff has no knowledge 
> title to the goods, and the buyers, consequently, buy at 
own peril. Many contracts of sale tacitly express the same 
f disclaimer of warranty.” But if in a sale by the Sheriff 
is not only no disclaimer of warranty of title, but even an 
:ss assertion that the goods axe the property of the exe- 
o-debtor, 1 cannot see why the Sheriff and the execu- 
creditor (if responsible for such . assertion) should not be 
bound by such warranty, to this extent at least, that the 
iff (if he has still in his hands the purchase-money) or the 
ition-creditor (if the money has been paid over to Mm) is 
tn Tostmo if, tr> the Tmrchaser. in case it has turned out that 
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The Bank of Hindustan y. Premehcmd Raichand, (1) limit" 
napa Bantu v. Panchapa Qurpadapa , (2) Bowdamini Ghowdrain v, 
Krishna Kishor Poddar , (3) Sheikh Mahomed Basirutta v. Sheikh 
Abdulla , (4) Kalu Visaji v. Bamodar Govind 9 (5) and ta 
Tuhul S%ngh v. Bisesioar Ball Salioo . (6) In all these eases, ex- 
cept the last, the question arose with respect to the sale of an 
interest in immoveable property* In the last case, the sale 
was of the interest of the ' judgment-debtor in the proceeds of a 
revenue execution-sale of certain lands of his after satisfying 
revenue claims. With the exception of The Bank of Hindustan v, 
Premchand Raiehand , (7) as to which I shall remark more at 
length, all these cases tend in the same direction, and the principle 
may be considered to be established, that a purchaser of immove- 
able or moveable property, at a sale in execution of a decree un- 
der the provisions of the Civil Procedure Code (1859) has no 
right to recover his purchase-money, though it may turn out 
that the right, title, and interest of the execution-debtor was 
nothing at all, unless the sale itself be set aside, and, further, that 
the sale will not beset aside by reason merely of the defector 
absence of title in the thing sold on the part of the execu- 
tion-debtor. (8) Section 258 of the Code provides that t( when- 
ever a sale of immoveable property is set aside, the purchaser 
shall be entitled to receive back his purchase-money, with or 
without interest, in such manner as it may appear proper to the 
Court to direct in each instance.” The two previous sections 
had provided a summary procedure for setting aside a sale on 
the ground of material irregularity, causing substantial da- 
mages in publishing or conducting the sale. But I apprehend 
that' 'section 258 applies 'wherever a sale is set aside, whether 
Tor irregularity in publishing or conducting a sale, or for other 
grounds* But, as I think the authorities show, the mere fact 
(1) 5 Bo i, H. 0. Rep. S3 O. 0. J. (2) 4 Beng. L. R. 11 F. B. 

(3) 9 Bom. H. C. Rep. 92. (4) 6 Bom. XL C. Rep. 258 A. C. J. 

(5) 4 Beng. L. B 35. Appx. (6) L. R. 2 Ind. Ap. 131* 

(7) 5 Bom. JEL 0* Rep. 83 0. C. J. 

(8) Rote. — By section 313 of the present Civil Procedure Code (Act X 
of 1877) the purchaser at a sale of immoveable property is entitled to have 
the sale set aside on the ground that the person whose property purported 
to be sold had no saleable interest in. it, but there is no such provision 
among the sections relating do the sale in execution of moveable property. ■ 
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that an execution- debtor whose interest, or supposed interest in 
land has been sold in execution has no interest, or no absolute 
interest, in such land, so that the purchaser cannot get possession 
of what he may have supposed himself to have bought, or has 
been evicted from it by reason of some title paramount to that 
of the execution-debtor, does not warrant the setting aside of 
the sale either for irregularity or otherwise, and there is no con- 
sequent right to recover back the purchase-money. Though 
the right of the purchaser to recover back his purchase-money 
in case of a sale being set aside is by the Code given expressly 
only where the sale is of immoveable property, yet there can, 
I apprehend, be no room for doubt on general principles that the 
same consequence would follow where a sale of moveable pro- 
perty in execution has been set aside. There is no provision in the 
Code that sales of moveable property shall in no ease be set 
aside, but only (section 252) that no irregularity in the sale of 
moveable property under an exec ution shall vitiate the sale. 
In the ease of moveable property, the sale on payment of the 
purchase-money becomes absolute at once, whereas in the case 
of immoveable property it becomes absolute only on confirma- 
tion by the Court after 80 days. But in neither case is the 
sale absolute in the sense that it cannot be set aside by re- 
gular suit if brought within a year : Act IX of 1871, schedule II, 
art. 14. 
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The case o£ the Bank of Hindustan v. Premchand Raichand (1) is 
by no means irreconcilable with the ot her authorities above cited, 
if we consider what was, in fact, decided, though, no doubt, the 
language of the Court in giving judgment is hardly to be recon- 
ciled with the principles recognized in the other cases. As this 
decision was one of this Court sitting in appeal, it is desirable, in 
order properly to appreciate it, to consider somewhat closely what? 
in fact, the suit was, and what were the issues before the Court 
whose judgment was under appeal. In execution of a decree for 
Bs. 1,12,003- 15-11 which the Bank of Hindustan, who were defend- 
ants below, had recovered against one Oandas Narrondas, the 
right, title, and interest, of Oandas Narrondas in certain immoveable 
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having insisted that the sale to the latter of the property in exe- 
cution of the decree against Oandas Narrondas ought to he set 
aside and the purchase-money returned. On the contrary, the ease 
throughout of the defendant Ahmedbhai Habibhai, the execution- 
purchaser at least, was that the sale was a good one, and that, at 
the time of the attachment and sale, Oandas Narrondas was the 
real owner of the property. In considering, however, the con- 
tention of 1 one of the appellants, the Hindustan Bank, that they 
had been improperly made parties to the suit, the then Chief 
Justice expressed himself as followsfl) : “ If that is the nature of 

the right (i.e., under s. 246) and of the suit that is to be brought, 
the suit is practically one to set aside the sale already made, and 
to restore the parties to the position which they originally occu- 
pied. And if the right of the plaintiffs is established, the proper 
decree to he made is that the sale should he set aside. It is. 
therefore, impossible to say that the Bank is not a proper party. 
It is not now necessary to determine what is the proper course to 
he pursued by the purchaser in order to recover haek the purchase- 
money. It may he that under section 258 in a properly-constituted 
suit the Court ought to direct the money to he restored. I give 
no opinion upon that ; hut it is quite clear that the object of the 
suit being to set aside the sale, the Bank is interested, and was 
properly made a party to the suit, and that no that point the 
learned Judge came to a correct conclusion.” The other learned 
Judge who heard this appeal went somewhat further tbaD this. 
He says(2) : “ As to the second point, I think that a suit under 
section 246 was intended to restore all parties to their former 
state. The section says the suit is to establish the plaintiff’s right, 
and that right is clearly to have it declared that the property 
belongs to the plaintiff, and should not have been sold, and to 
have the sale, consequently, set aside. If so, all parties interested 
in the proceedings in execution must be affected by the judgment, 
and on this ground the Bank is a proper party to the suit. But I 


Ebamji 

Bissanji 

Ddstdb 


Hobmasji 

Prstanji 

Fbamji. 


St 


jS; 


■mu®! 



BOMBAY SERIES. 


tion for ^ it has failed, ' This depends on the general principles of 
equity, and it also appears that it is so under section 258 of the 
Code of Civil Procedure. That section, in my opinion, being 
general in its terms, applies to all cases in -which a sale is set 
aside, and not merely when it is set aside by reason of some irre- 
gularity in the proceedings : and so it would appear to have been 
decided by the High Court in Calcutta/’ 
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It was, perhaps, scarcely necessary for the determination of any 
point in the case to express any opinion on the question whether, 
even supposing the suit to be one for the purpose, in effect, of set- 
ting aside the sale, there would be any right in the circumstan- 
ces of the case, on the part of the purchaser to recover back his 
purchase-money. Nor, with all respect for the opinion of the 
learned Judges who delivered judgments, can I see that the suit 
was practically, and it certainly was not in form, a suit to set aside 
the sale. No doubt in effect the success of the plaintiffs would 
render that which the defendant Ahmedbhai had bought, or sup- 
posed himself to buy, at the sale of no value to him, but would not 
otherwise affect the sale itself. In the ordinary case of one who 
takes a conveyance from another who has not, as against some 
title, paramount, right to convey, being evicted under such title 
paramount, the eviction under such title paramount, no doubt, 
renders the conveyance to the person evicted of no effect. But by 
the eviction the conveyance is not set aside. It subsists for all 
purposes consistent with the title paramount, and in particular^ 
for instance, for any remedy the person evicted may have on 
covenants for title. So that when it is considered what was really 
decided in the case, it does not appear to me to conflict with the 
other cases, though, as I have said, the language of the Court in 
giving judgment can in some respects hardly be reconciled with, 
those other cases. 

If, however, the provisions of the Code as to executions be 
observed, the present question cannot arise. If the orders for 
attachment and sale, and the warrants issued thereunder, purport 
to be merely for attachment and sale of certain property, describ- 
ing it by, in the case of immoveable property, its area, boundaries, 
occupants, -and the Collector’s or municipal number; or, in the case 
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of moveables, by nature, number, situation, or other means of 
identification ; and if then the advertisement or proclamation, fol- 
lowin'? section 21-9, announces that the sale extends only to the 
right, °title, and interest of the defendant in the property speci- 
fied therein, the sale in itself cannot, it seems to me, he impeach- 
ed, nor can any claim on the part of the purchaser to have the 
purchase-money returned he maintained on the ground that the 
execution-debtor had no interest in the property, or not such an 
interest as the purchaser supposed. In the present case, had the 
property attached, ordered to he sold, and advertised to he sold, 
been described simply “ three shares, Nos. 2022, 2095, and 3005, 
of the New Colaba Company, Limited, in the name of Hormasji 
Pestanji,” and the advertisement contained the limiting words 
as provided in section 249 of the Code, the purchaser here would 
not, in my opinion, have had any ground to ask to have the 
sale set aside and his purchase- money returned. But where, as 
in the present case, the execution-creditor has caused or al- 
lowed to be introduced into the order for attachment, the 
warrant of attachment, the order for sale, the warrant of sale 
and, above all, in the advertisement or proclamation (and in all 
these documents the words were, as we have seen, introduced 
at his instance), words containing a statement that the property 
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have been paid over to the execution-creditor, I apprehend the 3 877 

Sheriff would he no longer liable for them to the purchaser, as he Piusm 
(the Sheriff) has only acted in obedience to the orders of the Court ; 
and the only remedy, if any, of the purchaser would be against ^ v. 
the execution -creditor. The question as to the rights and re- ^p° l . s ‘ TASJl 
medies of the true owner of property which has been taken in Eeamji. 
execution and sold under decree passed against some person 
other than such true owner, does not here arise, as the executrix 
of Hormasji Pestanji, the true owner of these three shares, is not 
a party to this summons. That question, however, I may observe, 
is fully discussed in Vana Jagannathji v. Ilata DipajiS^ There 
is, however, a passage in the judgment in that case by which one 


of the case, i.e., upon the fact whether the wrongiul seizure or 
the injury is the result of his own conduct : for instance, if the 
judgment- creditor personally or by his authorized agent {e.g., his 
pleader) apply under section 214 of the Civil Procedure Code for 
the attachment of property which is specially designated in that 
application, and if the Court grant its warrant for the seizure of 
that particular property, and the officer of the Court execute that 
warrant, and the property be not that of the judgment-debtor, 
the judgment-cieditor would certainly be liable for that wrongful 
seizure, and the officer of the Court, on the other hand, could jus- 
tify under the warrant of the Court, and would not be liable so 
long as he kept within the duty expressly prescribed for him by 
that warrant.” The point on which it appears to me this judgment 
affosds support to the present decision, is that, on the one hand, the 
judgment-creditor is liable for the consequences of the process 
(if wrongful) of the Court put in motion by him ; and that for the 
Sheriff, who merely executes it according to its tenor, no personal 
liability arises. 

There are in the present case, in the advertisement or procla- 
mation (which contains the conditions on which the purchaser 

bought), two assertions of title which are, in fact, false, —one that 

the shares were “ held by the defendant,” and the other that they 
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were “ in the name of the said Hormasji Pestanji ” (i.&, of the 
defendant) ; the fact ‘being that the shares in question were not 
held by the defendant* and were not in the name of the said 
Hormasji Pestanji («.*., the defendant), hut of another Hormasji 
Pestanji who had died some time before. It would lead to very 
injurious results if execution-creditors were to he allowed to 
have statements introduced into the advertisement or proclama- 
tion of sale as to the title and extent of the interest of the exe- 
cution-debtor, and then having secured the money realized by 
the sale on such terms, should be allowed to say to the purchaser : 
** Ton only bought the right, title, and interest of the defendant 
and cannot complain that you get nothing, though I had caused 
you to be assured, in solemn form when you bought, that he had 
something.” The assertion of title in the execution-debtor in 
the property attached altogether gets rid of the effect of other pro- 
visions in section 249 of the Code, that the sale is to be announced 
as being only of the right, title, and interest of the defendant for 
the purposes for which those provisions were intended to operate ; 
and the execution-creditor in the present case, in fact, makes the 
Sheriff say : “ I only sell the right, title, and interest of the defend- 
ant, but at the same time I tell you he has an interest.” For 
the reason, therefore, that the execution orders and warrants and 
the advertisement contain assertions of interest of the execution- 
debtor in the property sold, whereas the execution- debtor had no 
such interest, I am of opinion that the purchaser is entitled to 
have the sale set aside and his purchase-money returned to him. 
I have not omitted to notice that in one of the cases cited, viz., 
that in 4 Beng. L. R. Appx. 85, there was the same circumstance 
as exists here, viz., an assertion on the part of the execution-creditor 
that the property sold was the property of the judgment-debtor. 
But that ease diff ers from the present in the all-important parti- 
cular that the execution- creditor there had himself become the 
purchaser under the execution, and had set off the purchase-money 
against his decree, so that if there was any warranty of title the 
warranty consisted in his own assertion made to himself. His 
application to have further execution of the decree without taking 
into account what had been ordered to be set off against his 
decree* viz.* the purchase-money, was very properly refused. 
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Order accordingly 


[ORIGINAL CIVIL.] 

Before Mr . Justice Green. 
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EAJU B£LU (Plaintiff) v . 

AND ANOTHER (DEFENDANTS). 1 * ■ 

Registration— Act III . of 1%11—Emdence^Cownmt— latent ambiguity— 
Title — 'Estoppel — Cause of action — Damages— Consideration*- 
' Limitation. ^ A,; 

8. L., by a deed of gift of 16tb February 1847, granted and assured to S. ? 
Ms daughter, certain immoveable property. By a subsequent unregistered 
deed of gift of 15th July 1885, S. L. purported, in consideration of natural 
love and affection, to grant and convey the same property, the value of 
which exceeded Bs. 100, to 31 K,, the husband of: S., his heirs, executors, 
administrators, and assigns. The last-mentioned deed contained covenants, 
on the part of S. L., his heirs, executors, and administrators, with B* .E., his 
heirs, executors, administrators, and assigns, for title to u the hereditaments 
and premises hereinbefore expressed to he hereby granted and assured unto 
and to the use of the said B. !£., Ms heirs, executors, administrators, and 
assigns.” S. died in the lifetime of B. E, who, in 1S6*7, mortgaged the 
premises comprise cl in dio deed of loiii Juiy 1865, and died. In 
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2377 1870 the mortgagee sold tlie premises by auction, under the power of sale 

s ' J '. contained in the mortgage-deed ; the plaintiff became the purchaser, and the 

Jajtj Balu mortgagee, on 24th- March 1871, executed to him a conveyance of the 
v. > premises, which were then in the possession of the surviving members of the 
Esishka- £ aQI ^y 0 £ b. II. and S. The plaintiff having failed in a suit in ejectment 
B'w against the parties in possession, who relied on the prior gift to S., sued the 
chahdea representatives of 8, L. for damages for breach of the covenants for title 
aa t d contained in the unregistered deed of 15th July 3865. 

AffOTHBB. jfeld, 1 st, that the provisions of Act III. of 1877 apply to all documents 
tendered in evidence on or after 1st April 1877. 

2nd, that though, as in Tuhdrdm v. Khandoji (6 Bom. H. C. Bep. 134 
O. 0. J.) and Sangdppd v. Basdpjpd (7 Bom. !L 0. Hep. 1 A. C. X), an 
unregistered document requiring registration may be admitted in evidence 
for certain purposes, yet it cannot be looked at so far as it affects the im- 
moveable property comprised therein, nor so far as it is evidence of any 
. transaction affecting such property, and that, excluding the part of the 
document of 15th July 1885 which purported to be the conveyance to B. E., 
the covenant for title sued on in the present suit was itself ambiguous and 
uncertain; and there being nothing to connect the premises to which the 
covenant related with the premises conveyed to the plaintiff, no breach of 
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, 7 th that the breach of the grantor's covenant, so far as related to Ms present i 877, 

right to convey, took place on the day the conveyance to the covenantee was ^ ^ 

executed, via., 15th July 1865, and, consequently, a suit in respect of such ■' 

breach was barred ; but the covenant for quiet possession, admitting of a Krishna.- 
continuing breach, was not barred so long as the breach continued, and that 
of the covenant for further assurance there had been no breach at all, as such chandra 
covenant would be broken only by refusal on the part of the covenantor or and 
his representatives to execute a further assurance when required so to do by AN0TEEE * 
the covenantee or his representatives. 

Sakharam Lakshmanji, by a deed of gift dated 16th Febru- 
ary 1847, granted and assured to his daughter, ShamaMi, cer- 
tain immoveable property situated in Lobar Ohal Street in Bombay. 

By a subsequent deed of gift of 15th July 1865, purporting to have 
been executed in consideration of natural love and affection, he 
affected to grant and convey the same property, the value of which 
greatly exceeded Rs. 100, to Bhagvantr&v Ramchandra, the hus- 
band of Shamabai, his heirs, executors, administrators, and as- 
signs. This deed, which was never registered, contained covenants 
for title by Sakharam Lakshmanji, for himself, Ms heirs, execu- 
tors, and administrators, to Bhagvantrav Ramchandra, his heirs, 
executors, administrators, and assigns. The premises, however, 
to which these covenants related, were not described in the eove^ 
nants otherwise than by reference to the conveyance contained in 
the previous part of the deed. 

Sakharam Lakshmanji died in 1865. Shamabai died in 1855, 
and before her husband Bhagvantrav, who died in 1868, after 
having, in 1867 and 1868, executed deeds of mortgage and further 
charge of the premises in Lohar Ohal Street comprised in the two 
deeds of the 16th February 1847 and the 15th July 1865 to one ; v; ; hy 
Shrikrislina Narayen. Default having been made in payment of 
the mortgage-moneys and interest, Skrikrishna Narayen, under 
the powers of sale contained in the deeds of mortgage and further, 
charge, sold the mortgage premises by auction in 1870, and the 
plaintiff became the purchaser at such auction. By conveyance of 
;24tb March \187l Shrikrishn4 Narayen conveyed to the /plaintiff 
the mortgaged premises, which were then in the possession of the, 
representatives of Bhagvantrav Ramchandra and his wife Shama- 
ML Against these persons the plaintiff, in 1872, filed a suit in 
ejectment to recover possession of the premises so purchased by 
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1877 . bun. The defendants in that suit relied on the prior gift to ShA- 

Eaju Baht mAbAi. The deed of gift of 18th February 1847 had been lost; 

il v - , but, secondary evidence of the gift having been admitted, the title 

^ of the defendants was upheld, and the suit dismissed. The plain- 

Bah- then filed against the representatives of Sakharam Laksh- 

ceahdba .. , „ 

and manji the present suit to recover damages sustained by reason oi 

anothes. j.pg ■jjj.gae]! 0 f the covenants for title contained in the deed of 15th 

.July 1865. 

Gill and Kirkpatrick for the plaintiff. 

Marriott, Advocate-General (Acting), Latham, and B. Tyabji 
for the defendants. 

The facts of the ease and the arguments are fully stated in the 
following judgment delivered by 

Greek, J. The plaintiff, in the character of assignee of certain 
immoveable property in Lobar Ckal Street in Bombay, claims as 
against the defendants, the surviving heirs of one Sakhuram 
Lakshmanj i, who died on or about 2rik October 1865, to recover 
damages for the breach of certain covenants for title contained in 
a certain instrument, purporting to be an indenture and under 
seal, dated loth July 1865, and expressed to be made between 
the said SakharAm Lakshmanji, of the one part, and one Bhag- 
vantrav Ramchandra, of the other part. Tne plaint alleges that, 
by this indenture of 15th July 1865, the said SakhAram Laksh- 
manji granted and conveyed to the said Bhagvantrav, his heirs, 
executors, administrators, and assigns, the said premises in Lohar 
Chal Street. The plaint also alleges that at the time of the exe- 
cution, by Sakharam Lakshmanji, of the indenture of 15th July 
1865, the said premises were, and had been by a deed of gift 
bearing date 16th February 1847, and executed by the said Sa- 
kharam' Lakshmanji, granted and assured by the said Sakharam 
Lakshmanji to Shamabai, the wife of the said Bhagvantrav Ram- 
chandra, and daughter of the said Sakharam Lakshmanji, abso- 
lutely, and that a copy of the said deed of gift was thereto .aa-' 
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expressed to be made between tbe said Bhagvantrdv Ramelmn- 1877 . 
dm of tbe one part, and one Shrikrisbna N&r&yen of tbe other - j.„ g 

part, in consideration, respectively, of tbe sums of Bs. 25,000 and ~ v. ' ‘ 
B,s. 10,000, expressed to be advanced by tbe said Sbrihrishna 
Narayen to tlie said Bhagvantrav Eamehandra, the latter pur- , 

ported to convey and charge the said premises in Lobar Chal 
Street to or in favour of the former, to secure repayment of the AN0THEK * 
said advances with interest as therein mentioned. 

The said Bhagvantrdv E&mehandra, as the plaint alleges, died 
on 2Gth October 1808. 

The said mortgaged premises were, on 28th October 1870, by 
virtue of the power of sale contained in the said mortgages, put 
up to sale by public auction by the mortgagee Shrikrfshni Nara- 
yen, and at such sale the plaintiff was declared the purchaser • 
thereof at the price of Es. 25,000, and by an indenture of convey- 
ance dated 24th March 1871, and expressed to he made between 
the said Shrikrisbna Narayen, of the one part, and the plaintiff, of 
the other part, and to be in consideration of such sum of Es. 

25,000, paid as therein mentioned, the said mortagaged premises 
were expressed to be conveyed to the plaintiff. Neither Shrikrisbna 
Narayen nor the plaintiff ever had possession of the premises, 
and the plaint alleges that, at the time of the execution of the con- 
veyance of 24th March 1871, one Bala ji Bhagvantrav (who was 
the survivor of the two sons of Bhagvantrav Eamehandra by 
his wife Shamabai, the daughter of Sakharam Lakshmanji), one 
Sonabai, one Shamrav Babaji, and one Eamrav Balriji (respectively 
the widow and sons of one Babaji Bhagvantrav, who was the other 
son of Bhagvantrav Eamehandra by Skamab&i, but who had died 
since his father’s death) were in possession of the said premi- 
ses. Shamabai herself had, it appears, died in the lifetime of 
her husband Bhagvantrav Eamehandra, and before 26th October 
1868. " ' : -I^V; , 


In the year 1872 the present plaintiff instituted in this Court 
suit No. 157 of 1872 against the said Baldji Bhagvantrav and 
Sonabai, against one Sundrabai (widow of one Sakhir&m M&- 
dhavji), and against the said Shamrav Babaji and Eamrav 
BaMji, for the recovery of possession of the said premises, the 
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2877, said plaintiff claiming to be entitled to the same under the convey-- 
Iuj a BIliT a3 ^ ce ^^th March 1871. In this suit the defendants Shamrav 
and Ramray appeared by counsel, the defendant Balaji Bhagvan- 
trav in person, and the defendants Sonabai and 'Sundrabai did 
not appear at all. Sonabai, it may be mentioned, was the mo- 
ther of the defendants Shamrav and Ramray, and SnndraMi was 
their aunt, being a daughter of Bhagvantrav Ramchandra. By 
the decree of the Court in suit No. 157 of 1872, dated 2nd August 
1873, judgment was passed for the defendants in that suit, and 
the costs of the defendants Shamrav and Ramray, amounting to 
Rs. 2,234-0-1, were ordered to he paid hy the plaintiff therein. 

The plaintiff Raju Balu then appealed against the decree of the 
2nd August 1873 ; but by the decree of the Appellate Court, of 1st 
April 1875, the decree appealed from was affirmed with costs. 

The plaint in the present suit also alleges that suit No. 157 of 
1872 was dismissed on the ground that the defendants therein 
were entitled to the said premises under the aforesaid gift of 
18th February 1847, and that by reason of the said gift no estate 
or interest in the said premises passed, under the said indenture 
of loth July 1885, to the said Bhagvantrav Ramchandra, his heirs 
or assigns. 

The covenant contained in the indenture of 15th July 1865, on 
which this suit is founded, is as follows : — a And the said Sakharam 
Lakshmanji doth hereby for himself, his heirs, executors, and 
administrators, covenant with the said Bhagvantrav Ramchandra, 
his heirs, executors, administrators, and assigns, that notwith- 
standing any act, deed, matter, or thing hy him the said Sankharam 
Lakshmanji, or any of his ancestors or testators, done, omitted, or 
knowingly suffered, he the said Sankharam Lakshmanji now hath 
power to grant, convey, and dispose of the hereditaments and pre- 
mises hereinbefore expressed to be hereby granted and assured 
unto and to the use of the said Bhagvantrav Ramchandra, his heirs, 
executors, administrators, and assigns, and that the same premises ! 
shall from time to time and at all times hereafter remain and he 
to the use of the said Bhagvantrav Ramchandra, his heirs, execu- 
tors* administrators, and assigns, and be jointly (sic) entered, into 
and upon and held and enjoyed, and the rents' and profits received 
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and taken by Mm and them accordingly without any mtemiptioai 187?,. 
or disturbance by tbe said Sakharam Lakshmanji or any person 
claiming through, under or in trust lor him or any of . his ancestors j£ 2X ^. F v 
or testators, and that free and discharged or otherwise by Mm the E lV 
said Sakharam Lakshmanji, his heirs, executors and administrators 
sufficiently indemnified against all estates, incumbrances, claim and and 
demand created, occasioned or made by the said Sakharam Lakah- a " 0TiI£E ‘ 
manji, Ms ancestors and testators or any person claiming through, 
under or in trust for him, them or any of them, and further that 
he, the said Sakharam Lakshmanji and every person having or 
clai mi ng any estate or interest in the said hereditaments and pre- 
mises hereby granted and assured or expressed or intended so to 
Be through, under or in trust for him or any of his ancestors or 
testators, will at all times hereafter at the cost of the said Bhag- 
vantrav Bamchandra, his heirs, executors, administrators or assigns, 
make, execute and do every such assurance and thing for the fur- 
ther or more perfectly conveying, ' assigning and assuring all or 
any of the said hereditaments and premises hereinbefore express- 
ed to be hereby granted, conveyed, assigned and assured unto and 
to the use of the said Bhagvantrav Bamchandra, Ms heirs, execu- 
tors, administrators or assigns, as by Mm or them or Ms or their 
counsel in the law shall be reasonably desired, advised or re- 


The plaint prays by way of damages for the alleged breach of 
the covenant for title set out as aforesaid to recover from the de- 
fendants herein, as heirs of Sakharam Lakshmanji, the sum of 
Es. 25,000, the consideration money of the conveyance to the plain- 
tiff of 24th March 1871, with interest at IZ^per cent, per annum , 
and the sum of Bs. 10,550, the alleged amount of costs incurred by 
the plaintiff in prosecuting suit No. 157 of 1872. 

The written statement of the defendants in the present suit- 
amongst other grounds of defence not necessary to be specified? 
alleges in para. 7 that the said Bhagvantrav Bamchandra and 
Shrikrishna Narayen, as, well as the plaintiff himself, had full and 
complete notice that the said . Sakharam Lakshmanji had, pre- 
viously to the said alleged'' indenture of 15th July 1865, made a 
valid and effectual gift by the instrument of 16th February 





1877. 1847) of the said property to Ms daughter SMmabai and her heirs, 

Eaj*t Biiu that, therefore, the said Sakharam Lakshmanji had not, at 
the date of the said indenture, any right to make a gift of the 
same to the said Bhagvantrav Ramchandra, 

The issues settled were as follows 

(1) . Whether any and what estate passed to Bhagvantrav 
Ramchandra under the deed of loth July 1865. 

(2) . Whether Sakharam Lakshmanji covenanted with Bhag- 
vantrav Ramchandra as in the plaint alleged. 

(3) . Whether there was any and what consideration for the said 
deed or covenant therein contained. 

(4) . Whether the plaintiff is a purchaser for valuable con- 
sideration, without notice, of the property comprised in the said 
indenture. 

(5) . Whether the plaintiff is entitled, as assignee of Bhagvan- 
trav Ramchandra, to maintain this suit. 

(8). Whether the plaintiff is entitled to recover from the de- 
fendants the costs of suit No. 157 of 1872. 

(7). Whether the plaintiff is entitled to recover any and what 
damages from the defendants in respect of the matters alleged in 
the plaint. 

And (8) whether the suit is barred by the Limitation Act. 

The first question wMch arose at the hearing was as to the 
admissibility in evidence, having regard to the provisions of the 
Indian Registration Act, 187 7 (Act III. of 1877), of the document 
of 15th July 1865. This Act, though it came into force only on 
1st April 1877, does not contain any provision, as is frequently the 
case with Acts of a similar nature, exempting from its operation 
documents executed previously to the date of its coming into force. 
On the contrary, it requires by section 17 the registration of all 
documents of the classes described in clauses (a), (b), (e), and (d) 
of that section (subject to a proviso as to leases, not necessary to be 
mentioned, and subject to the exceptions mentioned in clauses (c) 
to. (1) of the same section, both inclusive) executed on or after the 
date on which the Act itself should come into force, or on which 
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the previous Registration Acts, viz., Act XVI. of 1864, Act XX. 1877 . 
of 1866, or Act VIII. of 1871, had come into force. Eaju B Alts 

Though section 18 of Act III. of 1877, as compared with see- - 
tion 18 of Act VIII. of 1871, extends the class of documents which 
■may he registered — In fact all documents either must or may he 
registered under the present Act— yet the exceptions from the ne- 
cessity of registration are, under section 17 of Act III. of 1877, 
in some respects larger than were those under section 17 of Act 
VIII. of 1871. To this extent the greater strictness of the require- 
ments of Act VIII. of 1871 and the earlier Eegistration Acts has 
been mitigated, and the Act was framed as it is, very probably 
with a view to admit to the benefit of such mitigations documents 
though executed before the day on which the Act came into force. 

The practical result is, that the provisions of Act III. of 1877 
apply to all documents tendered in evidence on or after 1st 
April 1877. 

The sections, then, of the Act applicable to the question aris- 
ing in the present case are sections 49 and 17. By the former 
it is provided that “no document required by section 17 to be 
registered, shall affect any immoveable property comprised there- 
in, or confer any power to adopt, or be received as evidence of 
any transaction affecting such property or conferring such power, 
unless it has been registered in accordance with the provisions of 
this Act.” Now, section 17 requires the registration of, inter alia, 
u (a) instruments of gift of immoveable property ; (b) other non- 
testamentary instruments which purport or operate to create, de- 
clare, assign, limit, or extinguish, whether in present or in future, 
any right, title, or interest, whether vested or contingent, of the 
value of Es. 100 or upwards, to or in immoveable property ; (c) 
non-testamentary Instruments which acknowledge the receipt or 
payment’ of any consideration on account of the creation, declara- 
tion, assignment, limitation, or extinction of any such right, title, or 
interest.” The mitigations introduced by the present Act, as com- 
pared with Act VIII. of 1871, consist In this, that the operation of 
clauses (b) and .(c) is by the subsequent clauses (e) to (l) excluded 
from a wider class of documents than were excluded by clauses (a) 
to (e) in section 17 of Act VIIL of 1871 from the operation of 
b 601—2 * 
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1877 . clauses (2) and (3) of section 17 of that Act, which clauses (2) 
IMroBfa T an(i ( 3 ) were in substance the same as (b) and (c) of section 17 
of the present Act, V 

One of the mitigations of the present Act is, that clauses (5) 
and (c) of section 17 of that Act do not apply to (see clause (A) 
of the same section) “ any document not itself creating, declar- 
ing, assigning, limiting, or extinguishing any right, title, or inter- 
est of the value of Es. 100 and upwards to and in immoveable 
property, hut merely creating a right to obtain another docu- 
ment which will, when executed, create, declare, assign, limit or 
extinguish any such right, title or interest.” The exception of 
documents of the class described in clause (A) of section 17 of 
Act III. of 1877 from the requirement of being registered in order 
to he admissible in evidence, having regard to section 49 of Act 
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to a predecessor In title of the plaintiff , is forbidden by section 49 
of the Act, as the document on production is an instrument pur- 
porting to affect the immoveable property comprised therein. The 
admissibility of the document in evidence was, however 1 , pressed 
on the ground that it was tendered and sought to be used only as 
containing a covenant for the breach of which damages were claim- 
ed, and the case of Tukdram VUhoji v. Khandoji Malhdrji & and 
Sangdppd Ningappa v. Basdppd Pdrdppd^ decisions of this Court, 
were relied on. In those cases a bond for the payment of money 
■ was admitted in evidence in a suit for payment of the money, 
though not registered, and though the document also contained a 
mortgage of immoveable property to secure such re-payment. 
Those decisions were with reference to section 49 of Act XX. of 
1886, the words of exclusion in which are much more express and 
unqualified than those of section 49 of Act VIII. of 1871, or of 
section 49 of the present Act. I considered at the time that the 
document in question, though unregistered, was admissible, and 
admitted it as evidence of a covenant for the breach of which 
damages are sought, though the document was .to be treated as 
non-existent, or rather as not in evidence, so far as it purported to 
affect the immoveable property comprised therein, or to afford 
evidence of' any transaction affecting such property. 

It had been also contended that the indenture of 1 5th July 
1885 could be treated as admissible in evidence for dll purposes, 
though not registered, by reason that it was recited and confirmed 
by the will or codicils, or one of them, dated 18th August 1885, 
14th August 1865, and 2nd October 1865, of Sakharam Laskh- 
rnanji, and so, in fact, formed a part of the will and codicils them- 
selves, which do not require registration. I do not find that the 
will and codicils of Sakharam Lakshmanji were put in evidence 
on the part of the plaintiff, and cannot, therefore, judge what were 
the precise words in which this alleged recital and confirmation 
were embodied. But, taking the effect of the will and codicils to 
be as alleged in the, plaint, I am unable to see how by Msjvwill a 
man can confirm a conveyance as a conveyance . He may, no doubt, 
so refer in Ms will to an ineffectual or inoperative conveyance as 

b ' <i) 6 Bom. H. C. Bepf 134 Of 0* J, (2) 7 Bom, H. 0. Eep. 1 A. 0. J. ■ 
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1877 . to constitute a demise of itself ; but, then, the property passes, by 
devise ; the conveyance so referred to does' not acquire any greater 
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force or effect as a conveyance . In the present ease, the devise, 
if any there were, would be in itself as inoperatve as the con- 
veyance which it is contended it had the effect of confirming, and 
this for the reason that, by the plaintiff’s own case, the testator 
had no power to devise this property, having already conveyed it 
by the deed of gift of 16th February 1847. I do not consider that 
the alleged reference to, and confirmation of, the deed of 15th 
July 1865 by the subsequent will of Sakharam Lakshmanji in any 
degree gets over the difficulty of treating the former document 
as in evidence as a conveyance, owing to its want of registration. 


Now, though this deed of 15th July 1865 may have been admit- 
ted in evidence for some purpose, that will not, of course, prevent 
the Court from considering, and, in fact, the Court is bound to con- 
sider, how far the law allows it, though in such manner admitted 
in evidence, to be used as evidence for other purposes. We cannot 
look at it so far as it affects the immoveable property comprised 
therein, nor so far as it is evidence of any transaction affecting 
such property. In fact, the only part of the document we can 
look at is the description of the parties, the covenants for title, 
and the testatum . But, confining our attention to these parts only, 
and excluding the part which purports to he the conveyance to 
Bhagvantrav Eamchandra, the document is, it seems to me, as 
was contended by the defendants’ counsel, without sense, and unin- 
telligible. For instance, the covenant throughout has reference 
to some hereditaments and premises thereby granted and conveyed 
or expressed or intended so to be. But the document being un- 
registered, the Court is bound to consider that it did not affect 
and, of course, did not convey the mmoveable property comprised 
therein, and is bound not to recognize any expression of intention 
to affect such immoveable property. Nor has the Court any means 
of ascertaining what these hereditaments and premises so referred 
to are, for to do so would be to look at the part of the deed (and 
so in effect treat it as evidence) containing or purporting to contain 
the conveyance. This being so, the covenant is patently ambi- 
guous and uncertain as to its subject matter, and there is nothing 
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to connect the hereditaments and premises, to which the covenant 
relates, with the hereditaments and premises conveyed to the plain- 
tiff by the deed of 24th March 1871, or with those as to which the 
breach of covenant is alleged. If this be so, not only is no breach 
of the covenant sued upon, proved, but the covenant sued upon is 
in itself ambiguous and uncertain. 
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Then, the absence of registration seems to involve this difficulty 
in the plaintiffs way, having regard to the position of the plaintiff 
suing as alleged assignee. The right of a subsequent assignee of 
land to sue on a covenant for title by a former assignor is based on 
the principle that such a covenant, as it is said, runs with the 
land, as being something relating to, touching, or concerning the 
land. But if the ground of admitting an assignee to sue on such 
a covenant is that it relates to, touches, or concerns the land, then 
the question arises, — is not such a covenant in itself a transaction 
affecting the land, within the words of section 49 of the Act? If 
such a covenant is in itself a transaction affecting the land, it 
would seem that the instrument containing it, if coming within 
clauses (a), ( b ), (c), or (d) of section 17, must be registered before 
it is admissible in evidence for the purpose of proving* the exist- 
ence of such covenants, unless it comes within the exceptive clauses 
(e) to (l) y and in particular within clause (h). If, however, the 
document containing the covenant for title be a document con- 
forming to the description of the exceptive clause (A), though 
it may be a document tendered as evidence of a transaction af- 
fecting land, is, it seems to me, admissible in evidence without 
registration. The case of Vdlciji Isdji v. Thomas W was cited by 
defendants 5 counsel in aid of his argument, that the document 
ought not to be admitted in evidence for any purpose. In that 
case the Court upheld the decision of the Judge below, that in a 
suit for specific performance of an agreement to execute a deed of 
sale of certain immoveable property on the terms therein men- 
tioned, the agreement was not admissible in evidence owing to 
want of registration, and that the suit ought to be dismissed. 
The case was decided with reference to clauses (2) and (8) of 
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section 17 of Act VIII. of 1871, which, as I have stated, are in 
' substance the same as clauses (6) and (c) of the present Act, and 
on the ground that a document acknowledging the receipt of 
Es. 100, part of the consideration money, though contemplating the 
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an interest in the property of the value of Es. 100 and upwards, 
and therefore, under the clauses cited, required registration. It 
does not seem to me that the decision would have been other than 
it was, having regard to the nature of the particular agreement in 
question there, had the present Act, with the extended exceptive 
clauses of section 17, been applicable to that case. But I am of 
opinion that there is nothing in that decision to interfere with 
the proposition, having regard to clause (A) of section 17 of the 
present Act, that in a suit for specific performance of an agree- 
ment for the sale of land, the agreement may be admitted in evi- 
dence if it does not itself create, declare, &c., any right, title, or 
interest of the value of Es. 100 and upwards to or in immoveable 
property by the acknowledgment of the receipt or payment of 
any consideration on account of the creation, declaration, &c., of 
a right, title, or interest in the land. No doubt a consideration 
would be necessary, though, if consisting in future payment, or 
otherwise so as not to be an acknowledgment of a receipt or part 
payment, and thus have an operation in itself as creating, declar- 
ing, &c., an interest, it would seem that an agreement for the sale 
of land does not necessarily require to be registered in order to be 
admissible in evidence in a suit for specific performance of such 
agreement by the means of a decree ordering that the person bound 
by such agreement do execute a deed of instrument operating as 
an actual transfer of the property. If such an agreement he admis- 
sible in a suit for specific performance, I am unable to. see on 
what principle a document containing covenants for title, though, 
no doubt, embodying “a transaction affecting immoveable pro- 
perty, should not be admissible in evidence in a suit for dama- 
ges for breach of such covenants, provided always that the docu- 
ment containing such covenants is conformable to the require- 
ments of the exceptive clause (A) of section 17 of the Act. If, for 
instance, the document tendered as evidence of the covenant for 
title in a suit for damages, for breach of such covenant be 
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1877 proceedings to recover possession had been unsuccessful, or tii&t 

— ; — an eviction of the plaintiff had taken place, but that such pro- 

Usv Balv ceedingg were rightfully unsuccessful, or that such eviction was 
Krishna- rightful. In other words, he has to prove, as against the cove- 
Bam-- nantor or Ms representatives, that the title was had by reason ol 
€H a nb EA some act or fact COYenante(i a g ainst - Otherwise it would he very 
A:sroTHEB. easy for any purchaser, who had repented of his bargain, to get up 
collusive proceedings, either as 


plaintiff or defendant, and then sue 
the covenantor to recover purchase money and interest. In the 
present case, however, this point, which of itself would have been 
fatal in the plaintiff’s case, does not arise. From the notes of the 
hearing before Mr. Justice Bayley, in 1878, of suit No. 157 of 1872, 
put in evidence on the part of the defendants, we find what were 
the issues in that case, and that the deed of gift of 18th February 
1847 was relied upon by the defendants in that suit, and that it 
was, in fact, the ground on which the learned Judge proceeded in 
refusing relief to the plaintiff there. Then, we have the allega- 
tions, in para. 7 of the written statement of the defendants in the 
present suit, that Sakharam Lakshmanji had, previously to the 
alleged indenture of 15th July 1885, made a valid and effectual gift 
of the said property to his daughter SbJm&bai and her heirs, and 
that, therefore, the said Sakharam Lakshmanji had not, at the date 
of the said indenture, any right to make a gift of the same to the 
said Bhagvanirav Bamchandra. So that we have incidentally sup- 
plied on the defendant’s part — by the notes of the hearing of suit 
No. 157 of 1872, and by the allegation in para, 7 of the written 
statement— proof of matters which it lay on the plaintiff to prove 
but which were not proved on his part, viz., that the Court had 
decided suit No. 157 of 1872 on the ground of an infirmity of title 
in the plaintiff in that suit, arising from an act of the covenantor 
Sakharam Lakshmanji, and so within the operation of his covenant, 
and that such decision was a right one. • ; : ' ^ ‘ ’/■ 


Another point raised by the defendants was as to the plaintiff’s 
right to sue. He sues as assignee of an assignee of Bhagvant- 
rav Bamchandra; but how can he be an assignee of Bhagvant- 
rav Bamchandra, inasmuch as Bhagvantrav Bamchandra himself, 
by reason that the Registration Act excludes all operation on the 
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land of the conveyance to him fey the document of .-.igtyji-. ■ 

1865^ cannot be held fey the Court to have taken anything by that 
document? To this it was argued, in answer, that this is always 
so where, fey a previous assurance or other act of the covenantor 
for title, he has already parted with his interest to another, and so Ram- 
conveys nothing under the subsequent conveyance to the person CH ^ SA 
to whom he gives covenants for title, and yet in such case the A ^ OTH33B 
covenantor or his representatives would not fee heard to say that the 
plaintiff in an action on the covenant for title under such subse- 
quent conveyance was not an assign fey reason that nothing passed 
by the instrument so subsequently executed by the covenantor 
and purporting to be a conveyance to such plaintiff or to the prede- 
cessor in estate of such plaintiff. I am of opinion, however, that this 
answer has been successfully met by a reference to the principle 
of estoppel. Where a man by one instrument effectually conveys 
away Ms interest in land, and then by a 'subsequent instrument 
purports to convey it over again, accompanying his conveyance by 
vendor’s covenants for title, and a subsequent assignee of the land 
is rightfully evicted by one claiming under the prior conveyance, 
there, though he who is claiming as assignee under the subse- 
quent conveyance, and who brings a suit for breach of the cove- 
nant for title, is not really an assignee, for the reason that by the 
conveyance to Ms predecessor nothing, in fact, passed, yet the 
covenantor and Ms representatives by reason of the execution of 
the subsequent conveyance are estopped, in an action for breach 
of the covenant for title in such last-mentioned conveyance, from 
saying that nothing passed under that conveyance, or that, sup- 
posing derivative title from the covenantor proved, the plaintiff 
is not assignee of what the defendant is estopped from denying 
passed to such covenantee under such conveyance. But in that 
case the subsequent conveyance accompanied by the covenants for 
title are in evidence; here we cannot look at the deed of 15th July 
1885, at any rate so far at it is a conveyance. The Legislature has 
enacted that, so far as this Court is concerned, there is no such 
conveyance, and there is nothing in evidence here wMch estops 
the defendants from showing, in accordance with the truth, that 
inasmuch as Bhagvantr&v Ramchandra took nothing, so the plain- 
tiff claiming under Mm has taken notMng, and is not, therefore, 
b 601—3 
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tm Bhagvant rdv Eamehandra’s assign of anytMng, and is not, there- 

T~ f 0 re,°in the alleged character of such assign, entitled to maintain 

■v. this suit. •. . ... I 1 . 

Eeishna- j t wag f^ej. contended- that no damages could be awarded to 

Bin- the plaintiff, by reason that there was no valuable consideration 
for the indenture of 15th July 1865, and so not for the covenants 
anotheb. therein contained, and this on the general principle that a Court 
exercising? equitable iurisdiction will not assist one claiming under 


Jeffery* v. Jeffery «<» was cited as a notable instance of the dis- 
tinction Observed. In that case a voluntary settlement, dated in 
September 1834, for the ultimate benefit of the settlor’s three 
daughters, comprised a conveyance of freehold to certain trus- 
tees, and a covenant to surrender to the same persons certain copy- 
holds. The settlor died without having surrendered the copy- 
holds, and having by a will of August 1838 given part of the 
same freehold and copyhold estates to his wife Isabella, who 
after his death was admitted tenant to part of the copyholds. The 
voluntary settlement was earned into execution against the widow 
and devisee so far as concerned the freeholds; but so far as 
concerned the copyholds to which the widow had been admitted 
tenant, the plaintiffs being volunteers, and having a right lying in 
voluntary covenant only, them bill was dismissed. The Lord Chan, 
cellor states: “My impression is, that the principle of the Court 
to wi thh old its assistance from a volunteer, applies equally whether 
he seeks to have the benefit of a contract, a covenant, or a settle- 
ment.” But, though this may be so, a Court of equity does not 
in England interfere with the right of a volunteer to maintain an 
actibnht law for damages fof breach of a covenant, and of this , 
we have two instances very apposite to the present case in Seftey 
v. Andland® and Cox v. Barnard,^ In the first-named ease a 
bill to have a voluntary settlement established, and the trusts of 
it performed, and the property delivered by the executor of the 
settlor to the trustee of the settlement, had been dismissed, on 

0) Or. & Ph. 138. ■ 

( 2 ) 14 Sim, 031. (3) 8 Hare 310, 
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the ground that the settlement ms voluntary, and that a Court of 
equity would not assist a volunteer - in the way ashed. But the Court 
gave the plaintiff leave to bring an action at law for damages on a 
covenant for further assurance contained in the very same settle- 
ment, the trusts of which it had refused to decree the execution of. 
This action, we find, was, in fact, brought, and damages recovered : 
see Ward v. AudlandS B So in Cox v. Barnard®* the Court of 
equity in administering the estate of a deceased settlor, enforced, 
as against the estate, without recourse to an action at law, a cove- 
nant for further assurance contained in a voluntary settlement 
executed by the deceased, though it was doubtful, and at any rate 
the, Court was unwilling to decide that the assignment of property 
comprised in the voluntary settlement would have been complete : 
and effectual had it been attempted to enforce the trusts. , of it 
directly. There can, I think, be no doubt that, according to Eng- 
lish law, damages may be recovered for breach of covenants for title 
contained in a voluntary settlement, even though the settlement 
may not be of such a character as to be effectual without the 
assistance of a Court of equity, and which assistance the Court of 
equity will refuse to a volunteer. This, however, depends on the 
principle of English law, that the fact of the solemnity of sealing 
and delivering a document is regarded at law as importing consi- 
deration. The question then arises, does the principle last re- 
ferred to, hold as between Hindus ? In the face of the decision 
of the Privy Council in Baja Sahib Prahlad Sen v. Baboo Budhu 
Sing it is impossible to hold that it does. The Court there states 
it to be an indisputable proposition “that it has never been held 
by the Courts in India that a contract made under seal, of itself, 
imported that there was a sufficient consideration for the agree- 
ment,” This being so, the fact that' the indenture of 15th July 
1885 was sealed and delivered by Sakharam Lakshmanji is im- 
material to the question, and we have the ordinary case of a plain- 
tiff suing on a contract for which there was no consideration 
other than natural love and affection, which, of course, cannot be 
made the ground of a suit for damages. 

The fifth issue, viz., whether the plaintiff is a purchaser, for 
valuable consideration without notice, of the property comprised 

l > 16 M t & W, 8G2. (2) 8 Hare .810. (3) 2 Beng, L. R, 111 P, C. 
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in the indenture ol 15th July 1865, does not, in my opinion, need 
much discussion, as it is not decisive , o! the case, whichever way 
that issue may be found. On the one hand, it is clear enough 
that the present plaintiff, before he completed his purchase by the 
execution of the conveyance of 14th March 1871, and before he 
paid the sum of Bs. 18,750, the balance of the purchase money, 
had notice by the hand-bill (exhibit A) and otherwise, that the 
property sold was the subject of a then pending suit in this 
Court, and that it was alleged that, by a deed of gift of 16th Feb- 
ruary 1847, the said property had been given over to Shamabai 
for life, with remainder to her sons “ till (sic) their lives.” Then 
by the conditions of sale the plaintiff must, or at least might, 
have known that he was purchasing a shaky title, as they pro- 
vide, inter alia, that the purchaser shall not raise any objection, 
of the vendor’s title, or make any requisitions thereon, but shall 
accept such title as the vendor can give, and the vendor shall 
not he required by the purchaser to clear any claim that may be 
rnnflp to the premises by any person. On the other hand, if this 
had been a ease depending on the question of purchase for value 
without notice, the plaintiff, though he had notice when he com- 
pleted his purchase, yet might have protected himself by tbe 
fact that his vendor, Shrikrishna Narayen, was a purchaser for 
value without notice, and there is no evidence whatever to show 
that Shrikrishna, at the time of the mortgages of 6th April 1867 
and 1st September 1868, had any notice of the deed of gift of 
16th February 1847, or that Bhagvantrav Bamehandra was other- 
wise than absolutely entitled to the mortgaged premises. 

Then a few observations as to the issue upon the Limitation Act. 
The covenant sued on, consists of three branches : 1st, that Sakhd- 
r&m Lakshmanji now — i.e., on 15th July 1865— hath power to 
grant and convey; 2nd, that the. premises conveyed shall at all 
s :;;times^ thereafter— J.e., from the same date— remain aiul ;be ; 'id :: |he; 
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As to tiie first branch, of the covenant, the breach took place 
on the day the indenture was executed, viz., 15th July 1865 {see 
Dart’s Vendors and Purchasers, 4th ed., 715), and the suit is barred. 

As to the second branch of the covenant, it would seem to be 
one of those covenants admitting of a continuing breach, so that 
under section 23 of the limitation Act a suit would not be barred 
so long as the breach continues, and that, therefore, the suit, if 
otherwise maintainable, would not be barred by reason of the 
limitation Act. 

As to the third branch of the covenant, it does not appear ever 
to have been broken at all. Such a covenant is broken by a 
refusal of the persons bound by it to execute, or procure to be 
executed, a proper further assurance when tendered to them on 
the part of the persons requiring performance of the covenant, 
and there is no evidence in the present case of any such refusal by 
the defendants, or that they have ever been required to execute, 
or procure to be executed, a further assurance, though we may 
fairly assume that they would have refused had they been asked. 

The findings on the issues will be as follows:— on the first in 
the negative, for the reason that the plaint and written statement 
in this suit agree in alleging in effect that, before the deed of the 
15th July 1865 was executed, Sakharam Lakshmanji, the person 
who by such last-mentioned deed purports to convey the premises 
therein mentioned to the said Bhagvantrav Ramchandra, had by 
an earlier deed of gift, which, however, has not been put in evi- 
dence in this suit effectually granted and conveyed the said pre- 
mises to persons other than the said Bhagvantrav Ramchandra, 
and from whom there is no evidence that the said Bhagvantrav 
Ramchandra ever acquired the same. I;*; ; 

On the second issue the finding is in the negative, and for the 
defendants, on the ground that the document containing such 
alleged covenant is not [registered, and is, therefore, inadmissible 
in evidence. : 


KbishnA 

BAT 

Ea.S£- 

CHANDEA 

AXD 

ANOTHEB. 


On the third issue the finding is, that there was no considera* 
tion for the deed and covenant therein mentioned other than 
natural love and affection. 
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1877 .The fourth, fifth, sixth, and seventh issues are found in the 

IlVcIhlc negative, and for the defendants. 

1 ' »• [ On the 8 th issue it is not necessary to record any finding. 

KeishsI- T]ae decree igj that t]ie guit be dismissed, and with costs. 


[APPELLATE CIVIL.] 

yre Sir M. E. Westropp, Kt., Chief Justice, and Mr . Justice MelvilL 
nUiD'&S AZsD OTHEES (oBIGINAL PLAINTIFFS), APPELLANTS V. LALI- 
TASAM AND OTHEES (OBIGINAL DEPENDANTS), [RESPONDENTS/* 

Limitation Act IX of ISU, Schedule II, Article 167 

decrees or orders. 


August 7. j 2 xecn n ml of decree- 

Clause i— Application to “ keep in force 

The Pensions Act (XXIII of 1871) is not retrospective. 

The “application” spoken of in article 167, clause 4, of schedule II, to 
Act IS of 1871 is not merely such an application as is contemplated by 
section 212 of Act VIII of 1859, but includes an application to keep in force 
a decree or order. 

The language of article 167, clause 4 of schedule II to Act IS of 1871 is 
wide enough to include any application to enforce or keep in force decrees 
or orders, and, consequently, an application to enforce or keep in force a 
decree by the attachment of a portion of the property of the defendant, 
will keep the decree alive against the residue of his property or his person. 

.MMi Mahipdti v. PdrUu Bdpu (I. L. E. 1 Bom. 59) distinguished. 
Gou.ree Sunhir v. Arman Ali (21 Calc. W. E. 809 Civ. Bui. mentioned. 

An order for attachment of a pension in satisfaction of a decree obtained 
on the 10th December 1863, was made on 16th April 1869. After the pass- 
ing of the Pensions Act (XXIII of 1871), the Deputy Collector refused to 
continue paying the pension to the decree-holder, and return to the Court 
the warrant of execution issued under the order of 16th April 1869, and an 
order finally disposing of the application for attachment was made on 14th 
June 1872. On 19th June 1872 the decree-holder presented a fresh 
application, praying that the attachment of the pension might he continued, 
and a letter he written to the Collector 1 , directing him to continue to pay 
the pension to the decree-holder, as directed by the order of 16th April 
1869. 

JHeld that such last-mentioned application came within clause 4 of article 
167 of schedule II to Act IX of 1871, and that, consequently, an applica- 
tion. on 24th July 1874, for execution of the decree of 10th December 1863, 
f was not barred. 

y Held, also, that the decree might properly be enforced against property 
of the defendant, mentioned in the application of 1874, other than the pro- 
perly mentioned in the applications of 1869 and 1872, 

* Miscellaneous Appeal No, 9 of 1875. 
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This was a miscellaneous appeal from an order made by Oursetji 1877 
Bostomji, First Class Subordinate Judge at Surat, in an execu- 'YmsIpS" 
tion matter. He held that the decree, of which execution was asuothbbs 
Bought in this ease, was barred. ' Lalitaeam 

On the 10th December 1868, the plaintiffs obtained a decree, ATO OTHEES ‘ 
.directing defendant to pay to plaintiffs a certain sum of money, 

.and declaring plaintiffs entitled to a mortgage (dated the 25th 
January 1856) upon a monthly permanent pension of Es. 300, pay- 
able quarterly to defendant. On the 16th April 1869, the plaintiffs 
by a darkha&t (application) prayed attachment of the pension, and 
the attachment was granted by the Court. Subsequently, the 
Pensions Act XXIII of 1871 haying being passed in the interval, 
the Deputy Collector, on the 13th May 1872, informed the Court 
by a letter that, in consequence of that Act, he declined to continue 
to the plaintiffs the payment of the pension which up to that date 
had, pursuant to the order of the 16th April 1869, been paid to 
the plaintiffs, and he returned to the Court the warrant of execu- 
tion which had been issued under the order of the 16th April 1869. 

On the 14th June 1872, the Court finally disposed of the darkhast 
of the 16th January 1869. On the 19th June 1872, the plaintiffs 
presented another darkhast , and, referring to the act of the Col- 
lector, alleged that the Pensions Act did not affect the plaintiffs 5 
■rights, and prayed that the attachment of the pension should be v 
continued. The Court rejected that application. On appeal, the 
High Court, on the 12th August 1874, reversed the order of the 
lower Court, and declared that Act XXIII of 1871 was not retro- 
spective, and did not affect either plaintiffs 5 rights under the 
mortgage of the 25th January 1856, the decree thereon of 1863, 
or the order for attachment of the 16th April 1869 i 1 * On the 
24th July 1874, the plaintiffs applied for execution of the decree 

0) The following is the judgment of the Appellate Court on the point.— 

4t The Court reverses the order of the Subordinate Judge, and declares that 
the plaintiffs’ mortgage of the 25th January 1856, and the decree thereon of 
the 10th December 1863, and the order of the I6fch April 1869, are,, respec- 
tively, unaffected by Act XXIII of 3871, and that the pension, in the 
petition mentioned, must be paid to the plaintiffs until the moneys due for 
principal, interest, and costs under the said mortgage and decree are fully 
paid and satisfied l and let the respondents pay to the plaintiffs the costs of 
this application both in the Court below and in this Court, and, in default of 
such payment, let the plaintiffs be entitled to recover the same from the said 
pension. The Courtis of opinion that, even independently of the express 
saving contained in the first section of Act XXIII of ) 871, there is not my 
ground whatever for regarding that Act as retrospective in its operation.* * 
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of the 10th December 1863 against certain moveable property 
of the defendant ; but the lower Court held the decree barred/ 
for the reasons appearing in the following extract from its judg- 
ment “ The question is, whether the present application (24th 
July 1874) for execution is haired under article 167, schedule 
II, Act IX of 1871. I think it is so barred. The portion of 
the article which is apphcable to this ease, says that the time 
for an application for execution begins to run 4 from the date of 
applying to the Court to enforce or keep in force the decree It 
is contended for the plaintiff that his petition of the 19th June 1872 
should be treated as an application to keep the decree alive. In 
my opinion, what is intended by the said article, is not such' a 
petition as the one made to the Court, casualty requesting it to 
order the revenue officer to pay the allowance to the plaintiff as 
directed before. Tinder the old law (section 20, Act XIV of 1859) 
some proceeding to enforce or to keep in force the decree was 
sufficient; but the present law requires that there should be 
an application especially to enforce or keep in force the decree. 
The said petition is neither for enforcing nor for keeping in force 
the decree, but is for a different purpose. I have my own doubts 
on the point, and I am of opinion that the petition in question 
could not be treated as an application falling under the said 
article 167, schedule II of the Limitation Act. I, therefore, re- 
ject this application for execution, holding it to be time-barred. 53 
From this decision the plaintiffs appealed. 

Shdntdrdm Ndrdydn appeared for the appellants. 

Nagindds Tulsidas appeared for the respondents. 

The argument and the authorities cited, appear from the follow- 
ing judgment delivered by 

Westkopp, C.J. : — The darkhast of the 24th July 1874 prays 
execution of the decree of the 10th December 1863 against cer- 
tain specified moveable property of the defendants, on which 
decree the plaintiffs alleged that Its. 21,346-5-5 are still due. It 
had directed the defendants to pay to the plaintiffs the sum of 
Es. 43,66743-10, and also declared the plaintiffs entitled to a 
mortgage (dated 25th January 1856) upon a monthly permanent 
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/pension of Es. 300 payable quarterly to the defendants. On the 1877 
16th April 1869, the plaintiffs, by a clarhhad alleging that 
Es. 30,789-3-5 were then due on the decree of 1863, prayed at- atoomjbbs 
taohment of the pension ; and the Court of the Subordinate Judge 
ordered the same accordingly. Subsequently the Pensions Act AHD ornERs. 
XXIII of 1871 was passed, and the Deputy Collector of the 
Zillah of Surat, by letter of 13th May 1872 to the Court, in con- 
sequence of the passing of that Act, declined to continue to the 
plaintiffs the payment of the pension, which, up to that date, had? 
pursuant to the order of the 16th April 1869, been paid to the 
plaintiffs, and the warrant of execution, which had been issued 
under that order of the 16th April 1869, was returned to the 
Court; and the Court on the 14th June 1872 made an order 
finally disposing of the darkhast of April 16th, 1869. On the 19th 
June 1872 the plaintiffs presented a fresh darMast against the 
defendants, mentioning the act of the Deputy Collector, alleg- 
' ing that Act XXIII of 1871 did not affect the rights of the plain- 
tiffs, and praying that the attachment of the pension should be , • 

continued, and that a letter should be written to the Collector, 
directing that the payment of the pension to the plaintiffs, as , 
ordered on the 16fch April 1869, should be continued. The Sub- 
ordinate Judge refused that application. The plaintiffs appealed 
to this Court, which, on the 12th August 1874, reversed the order 
of the Subordinate Judge, and declared that the Pensions Act 
XXIII of 1871 was not retrospective, and did not affect the rights 
of the plaintiffs under their mortgage of the 25th January 1856* 
the decree thereon of 1863, or the order for attachment of the 
16th April 1869.ft) The Subordinate Judge has held that the ap- 
plication of the 19th June 1872 is not such an application as falls 
within the 4th clause of article 167 of schedule II to Act IX of 
1871. In support of that view the learned pleader for the defen- 
dants has cited Gouree Sankur Trihedee v. Arman AM Ghowdhry^ 

(the report of which is too meagre to be of any value) for the 
proposition, that the application spoken of in article 167, clause 
4, must, at least, be such an application as is contemplated by 
section 212 of the Civil Procedure Code (Act VIII of 1859). 


ft) Supra, note to page 295. 
b 60 1—4 


<«) 21 Calc., W. E. 30 9 Civ. Eul, 




h.i;. 
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33nfc section 212 applies merely to tbe enf 01 cement of deciees, 
rtiele 167, clause 4, speaks not only of applications to tbe 
« enforce,’ but also of applications to the Court to “ keep 
decrees or orders. The enforcement of the decree in 
t ease ■was for a time interrupted by the act of tbe Col- 
lector in stopping tbe payment of tbe pension to tbe plaintiffs. 
Tbe darkhast of tbe plaintiffs of tbe 19tb June .1872, presented 
five days after tbe occurrence of tbe interruption, seems to us 
most clearly to be, at least, an application to keep tbe decree in 
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It had been of a sufficient character to prevent the bar of limlta- 1877 

tion, had not been presented in sufficient time for that purpose. Jamsadas 

It is as -well to refer to our Circular Order at page 72 of the Cir- . axdothbes 
eular Order Booh, which provides that “ when an estate yielding ^aliiakaai 
a periodical payment is attached, it is not necessary to ffle a fresh 
darkhast for each payment.” This regards the execution of the 
decree as continuable under the original attachment, if the estate 
attached be one yielding a periodical payment. . . 

For these reasons we reverse the order of the Subordinate Judge 
of the 27th February 1875, as we are of opinion that the decree is 
nor barred by the law of limitation, inasmuch as the application of 
the 19th June 1872 gave to the plaintiffs a fresh terminus whence 
time began to run, and the period of three years from that termi- 
nus had not expired when the present application sof the 24th 
July 1874 was presented. The prayer of the darkhast of .that date 
should, therefore, be complied with, and execution accordingly 
must issue against the property named therein. The defendants 
must pay to the plaintiffs the costs of that application in the Court 
below, and of the appeal therein to this Court. 

Order reversed. 


[APPELLATE CIVIL.] tg|§ 

Before Mr. Justice West and Mr. Justice Pinheg. 

LALUBHAI STJBCHANB (original Plaintiff), Appellant v . BAI August; 17. 

AMBIT AND OTHERS (ORIGINAL DEFENDANTS), BESPONDENTS. # 

Hindu law— Sale — Possession — Notice — Registration. 

Delivery of possession of the property sold is, under the Hindu law essen- 
tial to complete the title of the vendee against a third party purchasing with 
possession from the same vendor without notice of the prior transaction. 

The rule prevails as between competing conveyances, both of which have 
been registered. 

Authorities and Hindu law tests on the subject reviewed. 

This was a special appeal from the decision of Satyendranatli 
Tagore, Judge of the district of Ahmedabad, confirming the de- || 
cree of the Subordinate Judge of Akmedahad. 


Special 'Appeal No. 107 of 1877. 
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Lalubhai 

SuiCBANB 


Louse belonging to them to the piamtitt, i.aiuDnai, lor xvs. x*x on 
Bax Ambit the 2nd of July 1868, and, having received Rs. 41 out of this sum 
and onim*. as payment> executed to Mm a deed of .sale. Later, in the 
r'U; same day, they received a better offer for their house from the 

third defendant, Taraeliand, which they accepted, and, having re- 
ceived from Mm the full amount of the purchase-money, executed 
to him also a deed of sale, and put Mm into possession. 

Subsequently the plaintiff tendered to Amrit and her husband 
the balance of Ms purchase-money, but they refused to receive it. 

Both Lalubhai and Taraeliand duly registered their deeds ; but 
the former not until 26th July 1872, while the latter registered his 
five days after its execution, on 7th July 1888. 

The plaintiff, Lalubhai, in 1873 brought tMs suit, relying on the 
prior sale to Mmseli, against Amrit and her husband, and the 
subsequent purchaser Tarachand, and prayed to be put into pos- 
session of the house. 

The defendants, Amrit and her husband, denied the execution 
of the plaintiff’s deed, and asserted that the house, which really 
belonged to Amrit alone, had been sold Iona fide by her to the third 
defendant, Tarachand. Tarachand answered that the plaintiff’s 
ig||p, : deed was a fabrication, and that, even if it were genuine, he being 
in possession, it was inoperative as against Mm. 

The Subor dinat e Judge of Ahmedabad found the plaintiff’s deed 
not proved, and rejected Ms claim. 

, ; The Judge, Mr. Tagore, in appeal found both the deeds proved ; 

but confirmed the decree of the Subordinate Judge, on the ground 
that Tarachand had no notice of the prior sale, and being in pos- 
session, could not be ousted by the plaintiff, who was only enti- 
tled to a refund of the portion of the purchase money paid by 
Mm. 

Shantdr&m Ndraijan for the special appellant, the plaintiff : — 

The District Judge, in arriving at his decision as to the bond 
fide $ of Taraeliand’ s deed, laid this burden of proof on the wrong 



BOMBAY SEBIES. 


party. Taracliand pleads a purchase for valuable consideration 1877 
without notice ■ of ; the plaintiff’s earlier deed ; the burden of proving "xIImjbhXi'" 
want of inforaiation and good faith on his own part in mating Stxbcbanp 
his subsequent purchase, should, therefore, have been thrown upon j}/£ a*mrtt 

AND OTHERS . 


The fact of Tarachand’s deed being executed on the same day 
as that of the plaintiff, gives rise to a presumption that Taraehand 
and Anirit colluded to defraud the plaintiff. 

The registration of the plaintiff’s deed cured any defect which 
may have existed in the plaintiff’s title from his not being put in 
possession. By section 47 of. Act XX of 1866 the deed, after it 
was registered, operated to exclude Taraehand from the moment of 
its execution. Taracliand, therefore, took nothing by his subse- 
quent purchase. 

The circumstance of Taraehand being in possession makes no 
difference, as delivery of possession is not, according to Hindu law, 
essential to the validity of a sale of immoveable property. 

Pdndurang Balibhadm, for Amrit, denied the execution of the 
plaintiff’s deed. 

Bahiramath Mangesh for Tardchand: — The District Judge was 
right in requiring the plaintiff to prove that Taraehand had notice. 

As to the presumption of fraud, none such arises, and the Judge 
has found, as a fact, that Taraehand had no notice. 

Both deeds being registered, the question must be decided 
irrespective of registration. 

Possession is necessary to the validity of a sale. The defen- 
dant Taraehand’s deed being accompanied by possession must pre- 
vail : Bormmjee Maneltjee v. Pandoorung Tookdeo, (v > Batimbhartee 
v. Kimnbhartee Burga v. Hart&W Balardm Nemchand v. Appd 
Bulu,W Selarn Sheikh v. Baidonath Ghatak,^ Kdchu v. KachobaS 6 '* 


' <■ ' ::;.V 

V 


iiilIKSfitSiliii 



La&cbhIi: . 
StTBCHAND 


y. Bhaiji ,<*) Girclhar Parjaram v. Daji Dukbhr&mJ® Pran- 
hmhia Bey y. Bimarribhar Sen P Gungahurry v. R&gubram ,< 8 > 
Lohn&th Ghose y. Jugobundhoo RoyS^ He also cited the follow- 
ing texts : — 

Mit, Oh. Ill, 3. 3, pi; 5, Mae. H. L. 203. 

JJM. : S. 5, pi. 4, do. 213. 

17/47 S. 6, pi. 4, do. 218. 

Institutes of Naxada, oh. I?, Jolly’s Trans., pages 24 and 25. 

Mayukha, oh. IS. pi. 8. 

Yirmitxodaya, 1 Cal. ed. 1875, 207, line 10. 

Ibid. do. 208, line 8. 

The judgment of the Court was delivered by 

West 3 J.: — The facts found in this casp are that Laluhhai 
Surehand agreed with Bai Amrit for the purchase from her of a 
house. He paid a portion of the purchase-money, rather less 
than one-fourth, and a sale-deed in his favour was executed by 
A 7 )i li t and her husband Banehod Manor. This was dated 2nd 
July 1888 ; but, pending payment in full, possession was not deli- 
vered to Laluhhai, and on the same date a second conveyance for 
valuable consideration was made by Amrit and Banehod to Tara- 
chand, who received immediate possession. Amrit could then 
no longer give effect to her contract with Laluhhai, and she de- 
clined to receive the remainder of his purchase-money when he 
tendered it. Both deeds have been registered, and Lalubhai, 
charging Bai Amrit and Tarachand with fraud,' seeks now to, 
'enforce .the completion of the' transaction' with Mm by a delivery 
into his possession of the house that he purchased. The accusa- 
tion. of fraud is retorted by the defendants; but, on the facts 
found by the lower Court, we must hold that the only knavery 

' (i) 8 Harr. 8. I). A. Hep. 229. 

(2) 3 Morr. 8. P. A. Kep. 27. 09 g Harr. 8. D. A. Hep. 289. 

(U 1 Pom. H. C. Hep. 5. < 5 ) 1 Born. H. C. Hep. 19. 

(6) Bom. H. C, Hep. 4 A. G. J. (7) 2 Beng. L. B, 207 A. O. J> 

'm 14 Bang. L. E. 307. (ft) I. L; B, 1 Calc. 297. 








iii the ease was tiiai practised by B&i Arnrit in selling the same 1877 
property twice oyer. The District J ticlge ? . as to Lalubhai’s deedj, Jjalvrsai 
sees 6t no reasons to think that the document was a forged one/ ? Surchand 
and, . on the other hand,. “ there is no evidence that defendant Bii Ambit 
Taraehand purchased with notice of the previous sale to plain- AKD 0THEES ' 
tiff.” 

With reference to this last statement of the District Judge, it 
has been urged by Mr. Shantaxam, for the appellant Lalubhai, 
that the defendant Taraehand, pleading a purchase for valuable 
consideration without notice of the contract with the plaintiff, or 
what in substance amounted to and has been treated as such a 
plea, was hound to prove want of information and good faith on 
his own part in making the purchase. In Greeley’s Law of 
Evidence, p. 388, however, we find the principle “ei incumUt 
probatio gui dicity non ei gut negot ”6) laid down as determining 
the burden of proof equally in equity proceedings as in trials 
at Common Law, and as an illustration it is said : “ If, for in- 
stance, an ans wer states a purchase for a valuable consideration 
without notice, and they go into evidence, the plaintiff will have 
to prove the notice.” ( Eyre v. Dolphin ®.) In the note to Jones 
v. Thomas'® it is said : “ In all cases of a plea of purchase ...... 

notice must be denied though not charged by the 

bill since all the defendant has to do is to prove his plea, 

for the defendant is not to prove a negative, viz., that he had no 
notice.” And the reason for this is given in Fisher on Mortgage, 
section 1177, p. 637, 2nd ed.: — “Notice must be denied, though 
it be not charged by the bill, for the denial ought to appear 
on the pleadings that there may he an opportunity of proving 
it.” In section 1104, p. 598, the general rule is stated that “the 
onus lies on a person who claims priority over another, on the 
ground that he took with notice of an earlier security, to prove 
that he had such notice;” and in section 1179, p. 639, it is said 
that “the evidence of a single witness will not suffice to establish 
notice, either actual or constructive, against a positive, plain, and 
precise denial by the answer, where the credit is equal.” The 
purchaser pleading absence of notice is “held strictly to proof 

(i) The onus of proof lies on him who asserts, and not on him who denies. 

• ts) 2 B. & B. 290, S03. ® S P. Wins, 243. 
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1877 of the payment” {Ibid. s. 1180) that being an affirmative matter; 
LuuBHii but when he has thus far established his good faith, it devolves on 
StJBCHAED the opposite party to prove notice or the circumstances from ■which 
Bii Ambit the Court may infer a knowledge or means of knowledge of the 
- N! ’ ° THEIiS - previous transaction. 

It has been -urged that in the present case the mere circum- 
stance of Tarachand’s having bought immediately after Lalubhai is 
in itself so calculated to arouse suspicion that, in the absence of 
positive proof of want of notice on his part, a presumption arises 
and must prevail that he acted in collusion with Bai Amrit in 
order to defraud Lalubhai. The law, however, does not so rea- 
dily raise a presumption of fraud. The District Judge, indeed, has 


proprietary right over things already mor 
(i) Mac. H. L. p. 203. 
. (f) * 5 # 

e(T ( Ihid - f - 12 .’ P- h 9 -) 
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At page 2X3 it is said® “ a title is weightier evidence than .pos- 1S77 
■ session/' provided that possession .is unconfirmed by hereditary 
succession ; ” and again at page 218 {2) a a title, therefore; with- surchand 

out corporeal acceptance «*..♦ is weaker than a title ao- Bai Ambit 

companied by it. ......... But such is the case only when of mothers. 

these two the priority is undistinguishable ; but when it is as- 
certained which is first in point of date and which posterior, then 
the simple prior title affords the stronger evidence/* These are 
the strongest passages that have been cited to us, and they cer- 
tainly afford a powerful primd facie support to Lalubhai’s conten- 
tion. As to the last of them, however, Vijnyaneshwara proposes 
an alternative construction of the Smritis in this sense : — (I) A 
title by itself is better than short possession by itself. (2) Pos- 
session with three descents cast prevails over a mere documen- 
tary title. (3) A title with a possession for less than the period 
of prescription though but a slight possession prevails over a title 
unaccompanied by possession. The decision on the third of the 
cases here put, is supported by a reference to Narada, and, if it 
correctly represents the Hindu law, it supports the judgment of 
the District Court in favour of the defendant Tarachand. He has 
a title and possession under it, while , Lalubhai has not, and has 
never had . possession under his title. 

As to this, however, it is argued that Tarachand has not any 
real title at all. Bai Amrit’s rights had already vested in Lain- 
bhli when she affected to convey the house to his rival. The 
effect of admitting this view, supposing the rule (3) applies to the 
present case at all, would be to deprive it of its operation in 
the only cases in which it could be of use. As between two titles 
per se the better is the earlier according to the often-quoted 

(l) tjtVi frerffti ^prraii mw-, 

f?srT mid. f .34, p. l, l. 11.) 

ciWfcfi^TJWTJiiarrcr, 53^ ^ Tjjrfrnc ^ro;- 

^ (Mit. Vyav. f. 14, 

p. 2, 1. 14.) 
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maxim of Yajaavalkia* 1 ’— “ la the case of a pledge, a gift, or 
a sale, the prior contract has the greater force”— Yajna. II, 23 
(Coleb. Big., b. II, ch. II, seo I, t. 28) ; and thns -when the com- 
parative dates had been once ascertained, possession -would for the 
earlier deed be a needless, for the later an ineffectual corrobora- 
tion. The true sense of the rule is obviously this, that he who 
holds by what the Roman law called a Justus titulus or justa 
causa, that is, a title jctrima facie capable of constituting ownership, 
shall from his possession derive a confirmation of that title such 
as to give it effect for its proper purpose against any other title 
not accompanied by possession. So taking it, the passages cited 
from the same sage, Narada, at an earlier part of the Mitak- 
shaxa® (Maen. H. L., page 212) unite with it to form a perfectly 
consistent theory. In Jolly’s Translation, page 24, the passages 
are rendered : — “ Where possession exists, but no title whatever 
exists, there a title but not possession alone can confer proprietary 
rights.” See to the same effect Manu YIII, 200 : “A title having 
been substantiated, the possession becomes valid ; it remains 
invalid without a proved title.” That is, although “ possession 
is more decisive than documentary and oral testimony ” (Jolly’s 
Narada, page 23, corrected), yet it must be supported by a title 
primd facie effectual. The title, too, must have been acquired 
under circumstances indicative of good faith ; a fraudulent pur- 
chase is regarded as a theft (Brihaspati in Coleb. Dig., b. II, 
ch. II, see. II, t. 57 ; Manu YIII, 165), and fraud vitiates every 
transaction. Where one in possession stands on such possession 
alone, he is to he regarded as a thief® [lb. p. 24), unless the 
possession has come to him through three descents, when, ac- 
cording to Narada ( lb . p. 25), an originally unlawful possession 
acquires legality, or, as Yijnyaneshwara prefers to put it, raises 
the presumption that a title exists, though it cannot be produced 
(Maen. H. L. 213). 

u) ssrlt irfcwir €)r?r w g aud. f. 11, P . 2, 1. 7.) 
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But though. Vij ny&neshwara gives the construction of the , 1877 , 

• Smrffis on which, we have been remarking as an admissible alter- Lalttbhai 
native, it is plain that he did not himself prefer it. For the pur- Subc™ 
poses of his discussion he insists repeatedly on the superiority of pjXt Ambit 
an earlier title once proved over a later one, though corroborated oihses. 
by actual possession. The questions, then, arise, of what particular 
contests he has in view; how far the principles he advocated ne- V 
cessarily govern, or are meant to govern, such a ease as the one now 
before us; and which of the different methods of interpretation is 
the more in harmony with the ancient writings accepted. as author- 
itative, or has been by its general acceptance adopted into the 
customary law. 

The discussion in the Mitakshara (Macn. H. L. 199, &c.) is by 
way of exegesis or commentary on the following two slokas of 
Tajuavalkya:— , 

“ In all disputes, where property is concerned, the last act is of 
greater force except in eases of pledge, acceptance, and sale, when 
the first act is of greater force;” -V 

and 

“If one sees his land in the possession of another ,and say noth- 
ing, it is lost after twenty years; moveables after ten years, 

Yajn. II, 23, 24. * : | : |i 

The first of these is plainly as to the preference to be given 

to legal acts in virtue of their relative priority. The second is as 
plainly a rule of prescription. As to the former, Vijnyaneshwara 
sets himself the question — “ To which of the two acts will the 
greater weight attach, when each party adduces evidence undistin- 
guishable in point of preference, the one asserting a prior and the 
other a .posterior claim^ 3 ^ (Macn. H. L. 199); and the instances 
he adduces are meant to show that a later transaction between the 

(1) araejifRTi'r fsprr i ^T^ft ufcra% 
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same parties supported by similar evidence supersedes an earlier 
one, while exceptionally (as he calls it) the earlier of two contracts 
made with different parties in the case of a gift, sale, or pledge, 
prevails over the later. He has in view only contracts supported 
by evidence regarded as of equal weight. Of the “legal proofs 
described as writings, witnesses, and possession” (Yajn. XI, 22, 
Narada on Evidence 2 Jolly, p. 2b), Narada (loo. citJ) says that 
“the first is superior to the second, but possession is more decisive 
than the other two.” Where, therefore, there is possession forti- 
fying one of two titles, otherwise equal, save in 
origin, the “evidence” is no longer 
of preference, 


point of date of 
“ undistinguishable in point 
j,” and Vijnvaneshwara’s remarks would not, but for 
what follows under the succeeding sloka, apply to such a case. 
In afterwards commenting, indeed, on the test of Yajn. (XX, 60) 
“A mortgage with possession (or acceptance) is complete,” Vijny- 
aneshwara, as referred to in 2 Borra. 151 and Bellasis 60, says 
of the two kinds of mortgages, gopya (= for deposit) and bhogya 
( = usufructuary), that “these are complete by possession and en- 
joyment and not merely by writing, (oral) evidence, or the in- 
tention of the parties l 1 * [Priority of possession with (i.e., accom- 
panying) these is valid, without them it is invalid.]” These last 
words in the translation seem to be meant as the substance of a 
passage of Narada which with the continuation of the commentary 
on the Mitakshara is as follows : — 

“ As Narada says 6 A pledge is said to be of two kinds, move- 
able and immoveable. Both are valid when there is actual enjoy- 
ment, not otherwise’ ”<*> (see Jolly’s Translation, p. 81). 

“The purport of this is fi In the matter of a pledge, gift, and 
purchase, the prior act prevails such is the declaration. [But] 
the first act resulting in possession is to be deemed the more 
effectual, the act not accompanied by acceptance though prior is 

(1) •••! ^ # 
(Ibid, t 24, p. 2, 1. 14.) 
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not deemed effectual 5 * 11 * We know that in the ease of mort- 
gages, an apparent title acquired in good faith from an owner 
left in possession, and accompanied by a transfer of the possession, 
has always, in this part of India, prevailed over an earlier mortgage 
without possession, except where a local custom has modified the 
general law; and the three cases of mortgage, sale, and gift are 
placed by the Smriti on exactly the same footing. In the case 
of mortgages as of sales, some commentators besides Vijnyanesh- 
; wara (Mitak in Macn. H. L. 200, 203) have argued that the first 
mortgage deprives the second of validity, as a second is forbidden 
under a penalty to the mortgagor (Coleb. Dig., b. 1, oh. Ill, 
t. 129, Comm.) ; but this has not prevented the acceptance of the 
doctrine, that possession is essential to the mortgagee’s real right 
in the property as distinguished from his contractual right with 
reference to it against the person of the mortgagor. 

In commenting on the second of the texts which we have 
quoted, Vijnyaneshwara (Macn. H. L. 201 s. s.) proceeds boldly 
to set aside its obvious meaning. He says that the owner .is by 
twenty years 5 adverse possession deprived only of the profits of the 
property. He says that mere possession is not amongst the eight 
recognized means of acquired property, and he cites Narada and 
Katyayana to show that mere possession without, a title creates no 
property in the thing possessed. The former quotation (lolly, p« 
24) we have already discussed. It is so far from having the effect 
which Vijnyaneshwara seeks to draw from it, that Narada says 
distinctly (Jolly, p. 23): “If a man foolishly suffers his property 
to be enjoyed by strangers, it will become those strangers 5 own 
through the effect of possession, although the proprietor is known 
to be alive. Iff, ■■ 

“Whatever property a proprietor sees with Ms own eyes being 
enjoyed by strangers, without for ten' years asserting his rights, 
may not be recovered by Mm. 55 • ’ 

' Katyayana again says that partition of property must be pre- 
sumed after an actual separation of brethren for ten years, and 

(1) ^ mv, \ sx #- 
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1S77 this is referred by the Smriti Chandrika (Iransl., p. 241) to the 

-r 7- rules of prescription of Vajnavalkya Mmself. When, therefore, 

SyechI™ Katyayana says that “in the possession of cattle, male or female 
Bil Leit slaves, &c., there is no validity either for the unlawful taker or his 
son »(D (Maen. H. L. 202), this cannot without a gross perver- 
sion he twisted into a denial of the general rule of prescription 
which it is plain Katyayana accepted. Vijnyaneshwara, indeed, 
Mmself quotes a passage of Katyayana wMck is identical m sense 
with the rule of Narada (Mitak. Macn. H. L- 21o). 

Manu is nest cited, and his rule (Manu VIII, 147) being 
identical with Narada’s or differing (Till, 148) from it only by 
allowing fifteen years instead of ten for the assertion of the ousted 
proprietor’s right, Vijnyaneshwara is forced to admit that the 
oUlrYmnt cannot make any effectual answer to the possessor’s plea. 
He has to fall back on the king’s duty to administer justice ho- 
nestly, a duty defined by Tajnavalkya (II, 1) as quoted by the 
Commentator Mmself (Macn. H. L., p. 135) : “Let the monarch free 

from anger and cupidity adjudicate according to the Dharma 

Sashas.”® The Sastras seem in this matter to he uniformly 
opposed to the Commentator. The other passage on the kings 
judicial duty cited in the Mitak. (Macn. H. L. 183) is at Yajn. 
II, 19 : “ Let the king, rejecting subtleties (or rather perhaps 
sopMstries or artifices, ckkala, as in Manu VIII, 49 (Stenzler die 
tamchung vertilgend ) try suits on their merits; but even merits 
avail not where proof fails, 1 and then ,in sloka 2i : 1 Title pre- 
vails over (mere) possession unless ancestral, but (itself) has ; no 
force where there is no possession’' (or enjoyment) ® (Stenzler 
“Aber selbst erwerb hat heme kraft taenn gar kein genuss da ist”), 
so that, however good the title, the Court must not adjudicate in 

(1) srrwir=ri arw>r, wr 

(Ibid.i. 12, p. 1, 1. 5.) ; : 

s ra =fT^q:xn^er. ... wm 

( IUd, ‘ f • p- 1. 1 • 4 .) 

■/[tjfjy : t3V ^ cJfSffRT^VspT 1 

If fffSl <■ 1Ud ■ f ' 9 ’ A L 9 - } ^ 

'Mih Tvav. £. 13, p. 2 } 1- 11 & 14, p. 2, 1. 7,} 



VOL. II.] BOMBAY SEMES. 311 

lay our' of it, unless it is thus made proof in the sense of the Hindu 3877 .. 

lawyers. Lalubhai 

It is in the course of this discussion of the law of prescription Suschax.d 
that Vijnyaneshwara says that the preference accorded to the 33 ^ Ambit 
earlier of two mortgages, gifts, or sales by way of exception, is not ajstd othbbs. 
to be understood as implying a the greater validity of the pos- 
terior act in a case of this description, provided that in this in- 
stance of landed property there have been twenty and in that of 
personal property ten years 5 possession, because in such acts 
(mortgages and the like) no subsequent transactions can really 
take place. A person is entitled to mortgage, give or sell bis own 
property, but he has no proprietary right over things, already mort- 
gaged, given or sold / 5 (1) The effect of possession in these in- 
stances being probably a familiar ease when Vijnyaneshwara wrote 
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1877 soever title there is not the least occupancy, m mat rme mere is 
TTTrBHi'r no Sllffieie3lt weight/ 5 {l) He then t discusses the essentials, of gift 
Subchasd and acceptance, and admits that in the case of land, acceptance in- 
Bai Ambit solves some little possession ; otherwise the gift, sale, or other trans- 
astd othees. f er i s not complete. He might have quoted his own Bishi again. 

i, gift should he public, ; especially of im~ 
(Yajn. II, 176) ; but omitting this he goes 


“ The acceptance of a 
moveable property 55 0 { 
on to assert, that where the priority of the admittedly incomplete 
transfer is ascertained u it affords the stronger evidence/ 5 “ Stron- 
ger evidence ” of what we may enquire, and the answer must be 
“ of an inchoate as against a complete conveyance/ 5 It is plain, 
we ■ think, that Yijnyaneshwara in his endeavour to give effect to a. 
principle of abstract justice, not '.subject to those /conditions of 
.time and the practical needs of society which had been recognized' 
as the natural basis of a law of prescription by the Bishis them- 
selves, was led into a position which could, not be' defended .with-' 
out ; a ' series of* the ^ most' arbitrary constructions of the texts. In 
•the course, of his .argument he found that the generally received 
doctrine on possession in cases of competing securities was' in- 
consistent with his theory,; and so he proceeds to explain it away.' 
He has not dealt with the ease of rival vendees, one in and one 
out of possession, except under the influence of this endeavour to 
support a foregone conclusion ; and that he felt the wealuiess of his 
own reasoning, is apparent from his immediately going on (Maem 
H. L., 219) to admit that the interpretation may be 55 that which 
we have in an earlier part of this judgment shown to be probably 
the correct one, one which sets aside Y: i j nyaneshwaraA unpractical 
refinements in favour of the plain intention of the Smritis. At an 
earlier part of his disquisition (Maen. H. L., p. 199) Yijnyanesh- 
wara quotes a passage of Katayana or Brihaspati, in which it is 
. said that neither witnesses nor ordeals avail against possession in 
establishing the right, to an easement. He does not try to recon- 
cile this., "with his general principle, and yet it is obvious that the 
earlier title without possession or quasi-possession might in such 

fif, {Bid. I. 14, p. 2, 1. 8.) 

< 2 ' nfcrqf firmer:. w> d - L 69 P- 1. 1< 10 ) 




pilliiSI 


' ' ' - 


illlSi? 



BOMBAY SEMES 


conclusive against Ms argument in favour of bare title is that lie 
himself distinctly abandons it in the passage we have already 
quoted on the subject of mortgages. 

The doctrine of the necessity of a transfer of possession to 
complete a conveyance of ownership* to convert the right ad rem 
to a right in re , however harshly it would bear on particular per- 
sons where a different system has been established, is that which 
has been received into most systems of law* at least in their earlier 
stages of development. Its obvious convenience as a check on 
frauds and contentions has preserved it in the modern Roman law* 
even if this was not the source in which it originated—' “ Tradi- 
iionibm et usucapionibus dominia return non midis paciis tram* 
feruntur M ” Co. lib. II, t. 3, s. 20 ; and this although u emptio 
et mnditio contrahitur cum de pretio convener it qucmvis mndtm 
pretium numeratum sit” ( 2 ) — Cams III, 139 and although cc JVemo 
plus juris ad alium transj err e potest quam ipse habet”^— D., 1.50, t. 
17, s. 54. As between the vendor and vendee the sale was perfected, 
the obligation of the contract was incurred; but the dominium of 
the land sold could not pass without a delivery for that purpose. 
In the modern French law a mere bargain transfers the property, 
but this has caused inconveniences which have necessitated the 
enactment in recent years (A.D. 1855) of a new law subordinating 
the proprietorship to real rights duly acquired prior to its regis- 
tration or the transcription of the title. The effect of this has 
been, with regard to immoveables, to put a restrictive construc- 
tion on the words of the Cod© Civil, Art. 1583: 6i la propriety est 
acquise de droit dV acheteur a regard du vendeur v des qidon est 
convenu de la chose et du prix An obligation rests on the 
vendor from that moment, hut as regards third parties the 

U) dominion (or ownership) over things is transferred by tradition (deli- 
very) and usucapion, not by bare contracts. 

ike bargain of purchase and sale takes place when an agreement about 
the price is concluded, though the price (money) itself may not vet have 
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right 


re is not constituted until the public act takes place. 
Lumets Blackstone, too, (vol. 2, p. 9) describes delivery of possession as 
Sitkcha-s-d an original requisite of a transfer of ownership : “The voluntary 
Bai Ambit dereliction of the owner and delivering the possession to another 

ABB oihebs. ^a^ual amount to a transfer of the property the consent 

expressed by the conveyance gives Titius a good right against me, 
and possession or occupancy confirms the right against all the 
world beside.” This may seem opposed to some of our familiar 
notions on the English law of contracts 5 hut that it is not quite 
incongruous with a correct theory? may he interred from the fa- 
mous argument of Serjeant Manning in his note to Bailey v. Oul- 
l-erweM,™ that a bargain and sale confers only a personal right, 
and does not transfer the property without delivery of possession. 
This is not received law, but the property that passes is still not 
absolute; the unpaid vendor has rights which enable him under 
circumstances to resume his dominium down to the moment that 
the dominium of the purchaser has been finally acquired along with 
the possession of the thing purchased. Bracton (b. II, f. 62) says 
distinctly: sine traditione non transfer untur reratn doininia ;' 2) see 
also per Sir T. Blunter, as quoted in 2 Wh. & Tud. 726, 3rd edn. 

Without dwelling further on such analogies as these which 
might be greatly extended, we think it enough to say that they 
form c um ulative testimony against the position that Yijnyanesh- 
wara took up in opposition to the principles of his acknowledged 
masters on the particular subject that we are considering. But, 
then, the question follows, of how far he has been followed 
by other acknowledged authorities and by the customary law oa 
this Presidency and especially of Gruzerai The Yiramitrodaya 
merely echoes the Mitakshara on this as on most other points. 
The Yyavahara Hayukha (oh. II, sec. 2, accepts in part the 
Mitakshara doctrine as to prescription, hut without adopting its 
rejection of possession, even long-continued, as fortifying a title. 
Nilakantha rejects the twenty years’ prescription as itself confer- 
ring a title except to the mesne profits. As to the prescription 
arising from three descents, this, he says, must be supported by 
some colour of title. -But as to possession supplementing a title 
A (D2 M.&E.568. 

(2) Without tradition (delivery) tie dominion over tilings is not transferred. 
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as against a title not supported by possession, lie quotes only the . isrr , . 
passage of Naracla (Jolly, page 24) which we have already clis- LalU bhIi" 
cussed. He apparently had not this particular competition present Sueohand 
to his mind, for he does not dwell on it, hut proceeds immediately Bai Ambit 
to discuss the rules of prescription. He quotes Yyasa/ 1 ) that ANI) OTHSES * 
“ possession is five-fold, titled, long, continuous, uninterrupted, 
and known to the adverse party hut as to the title which gives 
effect to possession for three generations, he says the possession 
may he “ without a good title proper for attainment of property/’ 

What his opinion may have been as to an apparently good title 
supported by possession as against a prior naked title, he does not 
say; hut if from beginning with the passage from Naracla he is to 
be understood as adopting Narada’s doctrine, he must be held 
to dissent from Yijnyaneshwara’s favourite view, and to adopt the 
alternative one propounded on the authority of Narada by Yijny- 
aneshwara himself. In treating of the proof of easements, Nil- 
kantha (Stokes, H. L. B. 25; Yyav. May., eh. I.,' sec. II., pi. 3) 
says that possession is superior to either documents or witnes- 
ses, which is more directly in contradiction to Y i j ny aneshwara’s 
principle of the inefficacy of possession than the Srnriti as quot- 
ed by Yijnyaneshwara himself. As to mortgages, Nilkantha, 
though he accepts (Stokes, H. L. B. P. 31) the passages of 
Narada on which the Mitakshara relies, as preventing owner- 
ship arising from a dishonest or untitled possession, still does 
not find in them the same obstacle as his predecessor to assign- 
ing to a pledge with possession the preference over a pledge 
without possession (Stokes, H. L. B. 114). Should both credi- 
tors seek possession at the same moment, their rights are 
pronounced equal. In the ease of a double hypothecation, the 
earlier act is to prevail. Nilkantha seems to take Katyayana ? s 
text as applying to bare hypothecation: Jagannatha in Cole- 
brooke’s Digest (b. 1, ch. Ill, 1. 128, Comm.) makes it apply to the 
■case where both creditors have had possession. In either case, 
possession completes a right which would otherwise be but im- 
perfect as against third parties. 


I 


(1) 

( Mit - Wav., f. 13 , p. 2 , 1. 18.) 
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2877 From Ms treatment of these topics it is clear that Nilkantha 
LalubhIi” ^ nG ^ a ^opt in its integrity the Mitakshara doctrine that under 
StjECHAKn all circumstances the prior act must prevail in cases of gift, sale,, 
Bai Ambit and mortgage ; and it may reasonably he concluded that, in quot- 
omms ‘ lug Narada’s text on the efficacy of possession plus a title, Nil- 
kantha intended to adopt the general doctrine on that subject of 
the Smriti from -which the quotation was made. 

Of the eases that have been decided on the law of sale at this 
side of India, the earliest that we have found reported, is that of 
Nursing Bh&na v. SunkurdasS There a vendee had executed a 
mtekhat and paid earnest money ; the remainder of the purchase- 
money was to he paid on the registration of a formal deed of sale. 
The vendee refused to complete. The . sasiris and the Court 
held that the vendor’s right in the property was still untouched, 
because neither had the term expired, the money been paid, nor 
the buyer's ownership commenced . In the case of Lalld Ghooneeldt v. 
Saivdehcmd Namedas which was disposed of in 1885, the Privy 
Council held that , the making of a satekhat so bound the pro- 
perty that the vendee could !C demand a specific performance of 
the contract and the execution of such further assurances as 
might be deemed necessary to invest him with a complete legal 
title/’ although the vendee had not obtained possession and had 
not set up any claim until about a year after the attachment of 
the property in execution of a decree against the vendor. There 
is not in the judgment any discussion of the Plindu law; and not 
having in our library vol. Ill of the Privy Council Cases to 
which reference is made in 1 Morley’s Digest, 106, we are unable 
to say whether it was even discussed in argument. But, so far 
as appears in the judgment, their Lordships merely applied the 
principle that after a contract of sale, though not completed by a 
conveyance, equity protects the land purchased from a vendee 
against a judgment-creditor’s elegit (see Benham v. Keane < 3 > 
and the cases there cited). This is, of course, in no way decisive 
against the right of a purchaser without notice and in possession 
under a legal title, against whom equity gives no assistance to 
the holder of the prior equitable right. In the case of Sibekunder 
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Ghose v. Rasikckunder Neoghy , w Sir L. Peel says : “ The parties 2877 
claiming under the judgment take not by contract or conveyance, 2 iATTr?Tr jj~ 
. nor have any agreed lien on the lands in suit. If they have a lien, Sdbchand 
it is by virtue of the lex fori and not of their personal law : it ^ 
is not by virtue of the judgment but by virtue merely of the and othebp, 
delivery of the writ of execution to the sheriff, and this is not 
by virtue of the Hindu law but of the lex fori merely; but by 
that law the deposit of the title-deeds gives a prior equity, and 
though the sale under the execution might give the legal estate, 
assuming the pledge to be invalid by Hindu law, yet as that 
purchase was after notice of the charge, it gave the judgment- 
creditor no priority.” The dispute was between a judgment- 
creditor, who had purchased with notice in execution through an 
agent or trustee, and a prior mortgagee without possession; and 
it is plain that the position of the former claimant was, by refer- 
,ence to a general principle, supposed to be incorporated in the 
Law of Procedure, broadly distinguished from that of the bond 
fide purchaser without notice from an owner still in possession and 
transferring possession to the purchaser. 

The reported decisions in recent years have, for the most part, ftK 
turned on the effect of possession upon the validity, as against 
third parties, of a mortgage. In Kundoojee v. B&llajeeW the opin- 
ion of the sastri was adopted, who said “that possession gives 
a deed of subsequent date undoubted preference over one of a prior 
date but without possession.” In Rambuggut v. Sudanundrao C3 > 
the sastri of the Sadr Court gave a similar opinion, but the 
case seems to have been finally disposed of on the ground of the 
later deed’s having been registered. In Gopal Sudasiv v. DinJcar 
A bajee ^ preference was given by the sastri and the Court to a 
deed of sale accompanied by possession over a prior mortgage 
without possession. As there was no doubt in that case as to the 
respective dates of the two transactions, it involved the adoption 
of the alternative interpretation proposed by Yijnyaneshwara 
instead of that more favoured by him, that “the simple prior title 
affords the stronger evidence ” (Macn. H. L. 219). The sastri’s 
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answer rests, as we have already seen, on a passage of the 
Mitakshara itself. 

The nest ease that occurs is that of Hormusjee v. Pdndoonmg.W 
It might, perhaps, be a matter of some difficulty to reconcile this 
with the decision of the Privy Council to which we have lately 
referred, as it apparently places the attaching creditor in as good 
a position as a purchaser for value without notice; hut the Court 
say distinctly: “The sale according to Hindu law would not be 
complete without possession being given,” and reject the claim 
founded on the inchoate purchase. In Rutunbharthee v. Kisun- 
bhartheeW the appellant and respondent appear to have. claimed 
under deeds of gift rather than by sale for valuable consideration 
from one Gyanbharthee. The respondent’s deed was the earher 
in date and was registered; but the Court held that the appel- 
lant’s possession, acquired when the property had been attached 
under a decree against Gyanbharthee, gave his title precedence over 
wxmrm<lAT>t’s earlier one without possession. The case, as we 
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port, is that the purchaser’s oon- 
cquired, according to Act XXX. 

Y unregistered title. , According 
■chaser with a registered 
though his deeds were 
title. It is reasonable to 
before the sastri so important 
not omitted. If it was inelud- 
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No reference is made to the fact of registration In the latter ease. 1877 
No consciousness is 'shown of the cases of Mutunbhartee v. Kimn - 
bhartee and Durgd v. Hurta . This brings us to the end of the Subchaxb 
cases in the late Sadr Courts. The judgments, as reported, are as ameit 
little informing as can well be conceived. They do not attempt AM> othees 
to develope a rational theory out of the utterances of the native 
authorities, or to reconcile the apparent contradictions of the sas- 
iris. The conflicting answers obtained from these officers, were 
the whole records before us, would probably be found to illustrate 
the maxim Prudem quwstio est dimidnm mentice;^ but, taken as 
they stand, they leave on the mind a puzzling impression of un- 
certainty and of insufficient investigation of the subjects proposed 
: for inquiry. 

The first case in the reports of this Court is in no way more 
instructive. This is Nagubai v. Motigir GuruS^ The plaintiff 
sued for possession of a house sold to her without possession. By 
whom it was sold, under what circumstances, how and when the 
defendants had come into possession, whether as successors, as 
seems likely, to the original vendor, as donees or as vendees with 
or without notice of a prior sale, on all these points the report is 
silent. The Court says : “ A sale of property may be valid without 
possession.” How far, against whom, and under what circum- 
stances that validity exists, is not stated, nor can it be gathered 
from the report. If the doctrine really held by the Court at that 
time is to be gathered from the case next reported, it did not 
necessarily affect the relations between ordinary rival vendees 
from the same vendor. This was the case of Bhukan v. Bkdifi^ 
decided in the same month as Nagubai v, HotigirS® In this 
case, Bhukan, a prior purchaser of property sold in execution, 
was sued by the purchaser at the ' auction for possession. How 
lie could be sued for possession unless he had obtained possession 
it Is not easy to understand; but in the lower Courts judgment 
was given against him, because his “ deed of sale was invalid, not 
having been followed by possession,” The High Court, however, 
reversed this, holding “that by Hindu law a sale of i mm oveable 
property is valid, though not followed by possession ; and as in 

< 1 > Skilful inquiry is half knowledge. < 2 ) 1 Bom, H, C. Rep. §, 

(3) I Bom. JEL C. Rep. 19. <«) 1 Bom. JL C, Rep. 6* 
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' '“'s gale extended only to such right, title, and 

Jora might possess in the property in dispute, and this 
Bufchan, Bhaiji took nothing by his pur- 
seem here to have been 
on which several more recent cases have 
of a judgment- 
s not necessarily all that he 
but his proprietary rights minus 
all equitable claims that could be enforced against him in respect 
of the property sold. As the Privy Council in Lalld Choometdl 
v. Savdechand W had made the attaching creditor subject to the 
judgment-debtor’s obligation, so now the purchaser in execu- 
tion was placed in a similar position. This was directly opposed 
to Durga v. Eurtd ;® but the case arose under a different law of 
procedure, with a different description of the property offeied for 
sale. So far as the expressions of the Court are strictly judicial, 
they may be understood as disposing of the ease on a principle 
which does not affect the ordinary relations of rival vendees, one 
in and the other out of possession— a principle most distinctly set 
forth in Matkurddds v. KaliS®—' “The purchaser at an auction 
sale in execution of a decree buys the right, title, and interest of 
the debtor, whatever that may be, burdened with all valid liens 
created by him. The precedent followed by the District Judge, 
therefore, does not apply, as it refers to private sales.” 

The precedent here referred to is that of Ganpat v. KhanduS*' 1 
In this a prior mortgage without possession was not allowed to 
prevail against a subsequent sale with possession. The real or sup- 
posed equitable limitation of the execution-purchaser’s rights, 
which prevented his gaining in Mathurddas v. Kdha ^ the advan- 
tage accorded to a purchaser in the ordinary course in Ganpat v. 
EkaiuluJ® was equally applicable to the case of hhukan v. 
Bhaiji, m and must have governed the decision of that ease, 
whatever view might have been held as to the rights of ordinary 
purchasers inter sc. 

(i) 5 C'al. W. E, HI B. C. < 5 > 7 Harr. S. D. A. Eep. 842. 

(S) 7 Bom. H. C. Eep. 24 A. C. J. (*) 4 Bom. H. C. Eep. 69 A. 0. .1 • 

( 5 ) 7 Bo m . H, C. Eep. 24 A. 0. >T. («> 4 Bom. H. C. Eep. 69 A. C. J. 

. , («1 Bom. H, C. Eep. 19 A. 0. J. 
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Girdhar Parjdrdm v. DdjiW is a case in which a Yen, dee sued 1877 
to recover property encroached on by a neighbour before Ms pur-; Lalttbhai 
chase. As the. case was actually disposed of on the ground that Subchaxb 
the plaintiff had failed by production of a sale-deed to prove Bai Ambit 
what were the precise boundaries of Ms purchase, that part of the AND ^ THEBS | 
judgment which is referred to in the head-note was, in strictness, 
extra-judicial. The judgment, however, begins thus : 66 Although, 
according to Hindu law, transfer of possession is not essentially 
necessary to give validity to a sale of immoveable property, 
yet it is essential that the vendor should have possession at the 
date of the sale/ 5 “ Essential 55 to what, we may inquire : to a right 
against the vendor P or a right against all persons ? These questions 
are answered in the judgment by saying that the vendee could 
recover damages from the vendor, and that he acquired ct a right 
to sue for the land of which the vendor had been dispossessed/ 5 
This, however, from the context must mean a right to sue, not the 
encroaching neighbour, but the vendor if he should recover pos- 
session, to make him complete the transfer, as in Ncmklhdi v. . 

Tukdrdm and thus the result comes out that, in the opinion of 
the Court, there might be a perfectly valid right, enforceable ac- 
cording to his capacity against the vendor, in respect of the pro- 
perty sold, which still was no right in re enforceable against a 
third party. No texts of the Hindu law have been brought to our 
notice, nor are we aware of any by which the inefficacy of a sale 
by an owner dispossessed can be placed on any other ground 
than the impossibility of completing the transaction by a trans- 
fer of possession. This transfer is “ essential 55 as against a third 
party in every ease ; it is “ not essentially necessary 99 against the 
vendor himself in any. It was on this view of the case that we 
in 1873 disposed of Kdehu Baydji v. Kachala VithobaS s > It is 
not apparently quite reconeileable with the case of Krkhndji v. 

GovinclyW where a mortgagee from A suing on an alleged violent 
dispossession of himself by B, but found never to have been in 
possession, was held capable of suing on his mortgagor's title 
witMn twelve years of Ms expulsion by the defendant • but the 
same principle was applied in Govinda v. Bdvji.W There the 

U> 7 Bom. H. 0. Rep. 4 A. C. J. ( 3 > Printed judgments for 1873, p. 188. 

ViaplR Bomv : H0C. Rep. 43L . 00 9 Bonn H. 0. Rep. 275. 

( r >) S. A. $06 of 187 6. p. 27 4 of printed judgments of IS? A not 'reported. 



“We quite agree with the Judge that transier or 
not essentially necessary to the [-validity of a sale of 
But this ease, it appears to us, should he 
other considerations. Both parties are innocent 
qual claim to the assistance of the 
lg - got into possession -without notice 
3 that this Court, in accordance with 
should not interpose to disarm him, hut 
There is some little dan- 
l in adopting the language employed hy 
England, where there is or was a double 
l this country where there is hut one; hut 


1877 Court says : 

"tLalvbhIx" Possession is 
Suechand immoveable property, 

Bai Ambit disposed of on 
and otbbbs. parehasers, and as such have an e 

Court ; hut the defendant having g< 

of the prior sale, it appears L 

principles of equity, t 

should leave the matter as it stands, 
ger of misapprehension 
Courts of equity in . 
system of Courts, in 
if the substance of this judgment he compared with Yijnyanes- 
wara’s dictum (Macn. H. L. 203)—“ A person has no pro- 

prietary right over things already mortgaged, given, or sold”— 
it obviously constitutes a rejection of it, except in the sense 
subsequently adopted by Yijnyaneswara himself : — “ The first act 
resulting in possession, not an act, though prior, unaccompanied 
hy acceptance, is to be deemed effectual.” If the owner hy a 
mere contract had divested himself of the dominium over his pro- 
perty, none could have remained to him to form the subject of a 
new” transfer to the defendant. His permissive occupation under 
the plaintiff, when the latter had become complete owner, would 
5 ' make no difference, since this would rank, as against a third party 

such as the defendant, simply as the possession of the plaintiff 
himself — Sakakhand Savdechand v, Dayabhai Ichhdekand, a) Col. 
Dig., bk. II, c. TV, t. 56, Comm. It repeats the general for- 
transfer of possession is not essentially necessary to the 
validity of a sale,” but practically explains it as applicable ouly 
between the vendor and purchaser; as inapplicable between 
a prior piuchaser on a naked contract and a subsequent purchaser 
with possession. 

It is singular that in tins series of decisions it is only the last 
which is distinctly a case between rival vendees free from any 
complication with the law of gifts, of mortgages, or of execution. 
In Kuilo v. Mntfi® the learned Judges say: “Yerupax never 
(D4 Bora. H. C. Eep, 71 A. C. J. 

CD Decided cn the 9tk September 1872 ; see printed judgments for 1872. 
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had possession, and, therefore, under Hindu law he was not in 1877 
a position to sell the land to the plaintiff but it may be o1> Xalubhai 
jected that there was a registered conveyance to the later pur- Suschand 
chaser, who must, therefore, have succeeded, eyen if the vendor Bai Ambit 
had had possession, seeing that it had not been transferred to the AHD 0THEES * 
plaintiff, who, consequently, had to stand upon his deed alone. 

The position of the attaching creditor has, in the decisions of the 
Sadr Adalat, been regarded in a very different view from that 
adopted by the Privy Council and the High Court ; but, regarding 
Mm and the purchaser at an execution sale in the light of pur- 
chasers for value, the Sadr Court, we find, arrived, for reasons 
not reported, at directly opposite conclusions. In the ease of mort- 
gages it is admitted that the Hindu law makes a change of pos- 
session essential to their completeness, though on Kmhnd/ji v. 

Govind an opposite contention might possibily be founded; 
but it is said that the law being essentially different in the ease 
of sales, the decisions on the one class of cases are not in any way 
applicable to the other. In Rahmbhartee v. Kmmbhartee^ and 
perhaps in NdguMi v. Hotigir^ the decision may have turned on 
some peculiarity, if such there be, of the law of donation. In 
Kdehu v. Kdchob&W we said that “the texts cited” in Harjimn v. 

Ndran Hariblm^ “make a transfer of possession equally necessary 
to the completion of a sale as of a gift.” If that is so, and if the 
cases that have arisen on the law of mortgage are not referrible 
to some principles different from those which govern sales, the 
decisions passed on the one class of disputes furnish important 
analogies, at least, for dealing with the others. It is worthwhile, 
therefore, to examine the question of their connection, or want of 
connection, with some care. 

In Harjimn v. Ndran HaribMi a donee sued to recover pos- 
session from the tenant of his donor. The tenant set up a per- 
manent tenancy and a payment of rent to the donor after the date 
of the deeds which he said was a fabrication. In special appeal, Sir 
Richard Couch, O.J., said : “ The question which we have to deter- 
mine is, whether the Judge was right in holding that the gift was 

U) 9 Bom. H. C. Sep. 275. ^ 4 Morr. S. D. A. 44. 

fllSlIl 1 Bom. H. 0. Rep. 6. (*) 10 Bom. H. C. Rep. 491 ; see p. 493. 

(5) Bom, H. 0. Rep. 31 A. C. J. 
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not complete without delivery, and we are of opinion that he. 
and (in Vne conclusion of his judgment) “without possession or 


S receipt of rent by the donee, the gift in this case was not complete.' 

p . '*• IT This was, it seems to us, an extreme case. The donee is told 
AND* othees. H ia t the gift to him is invalid, because the tenant will not attorn 
to him. We are not aware that the Hindu law thus makes the 
capacity of a landlord or of receiver of a quit-rent to make a 
idVy,; of Ms interest in the property dependent on the. assent 

of the tenant in physical possession. The learned Judges in 
Venhi v. JmP'i throw out, indeed, an opinion that the presence 
of a mortgagee in possession would so prevent delivery to the 
purchaser that no sale by the mortgagor could be complete; but 
this does not seem to rest on any recognized authority, though 
certainly contended for by some lawyers. In Ms commentary on 
. . Colebro'oke’s Digest, bk. I, ch. Ill, t. 134, Jagannatha says that 
the text is an answer to one who should hastily affirm that a 
pledge is absolutely invalid for want of possession, without neglect 
on the part of the pledgee, and the same argument is extended by 
him to the case ox a gift. Colebrooke (Dig., bk. II, ch. IY, t. 
18) says, as translated, that “ a pledge must he disposed of by the 
law of pledges or subject to redemption,” and the liberty thus 
allowed to the owner is not made dependent on the assent of the 
actual possessor, the mortgagee. If it were so, the sale in execu- 
tion, subject to the mortgage approved by the sastri and by Gole- 
hrooke and Ellis at 2 Strange 461, could not be made, except with 
permission of the mortgagee. See also 2 Macn. P. and P. 307, 
where the right to sell an equity of redemption is fully support- 
ed by the sastri and the Yivada Ohintamani, pp. 76 and 78 of 
the translation, which is still more clearly to the same effect. The 
difficulty to the Hindu lawyers, indeed, seems to have been in 
determining whether, as the mortgagor’s ownership still sub- 
sists, his subsequent sale does not avoid the mortgage (see Col. 
Dig", bk. II, eh. IY, t. 28 and Comm.) The ease of Giridpd, 
v. Narsdpd,^ as explained in Sari Ramchandra v. Mdhdddji 
Vishnu ,< 3 > shows that possession by a tenant is equivalent to im- 
(i) Sp. Ap- 600 of 1871, not reported, decided on the 11th of March 1872 ’ 

see printed judgments for IS72. 

I*) Mono Sci. Dec. Pt. I., p. 96. S. A. 9972. 

(3) Bom. H. 0. Pep. 60 A. O. J, ; see p. 64. 



mediate possession by a mortgagee. In Sdkalekcmd v. Duyabtiai Lj 
it was held that the decision of the Munsif in favour of a donee ' 
ought to bo affirmed if it wore found that the resisting tenant had 
taken possession by the permission of the donor, A physical deli- 
very of possession was wanting in this case as in the preceding one, 
bnt the possession of the tenant must have been regarded as that 
of the landlord, so that a mere intimation to him of the landlord’s 
having transferred his right, effected a change of the posses- 
sion as to the person on whose account it was held. In K&cJm v* 
KachobaW it is stated that, in accordance with the received 
practice, the judgment is not intended to ‘affect the right of a 
mortgagor to deal with what is commonly called his equity of 
redemption; and there is no reason, that we know of, why notice 
of an assignment of ajlandlqr&’s right should not be as effectual as 
notice of an assignment of an equity of redemption. The trans- 
fer of the physical detention is unnecessary and impracticable 
in the one case as in the other, because it is rightly held by the 
tenant or mortgagee in possession. 

Taking the texts, however, which [are quoted in support of the 
general principle, that “a gift is not complete without delivery:” 
in Harjimn v. Narem , {3) the first in order is an extract from 
the Mitakshara (Maen. H. L. 218) on which we have already com- 
mented at some length. If the able argument addressed to us by 
Mr. Shantaram is sound, the passage is governed alike as to gift 
and as to sale by what follows : “ But such is the case only when of 
these two the priority is undistinguishable.” If mere priority is 
the governing principle, possession cannot be, either for sales or 
gifts. By rejecting the qualification, as they might properly do, 
the learned Judges left the rule as to the necessity of possession 
equally applicable to sales as to gifts. 

The next passage is from the Yyavahara Mayukha, ch. IX, pi. 6* 
If states what gifts may not . be resumed, and it includes amongst 
these the price of things sold and wages paid, showing that 
u gift” like “ give ” was not used solely for gratuitous benefits.* 
The text is, of course, cited to prove the necessity of delivery and 
.acceptance to the irrevocability of the transactions, enumerated. . 

W) 4 Bom. II. G. Eep. 70 A. G. J. fs) 10 Bom. H. G. Bep. 491; see p. 494. 

(S) 4 Bom. IL C. Bep. -31 A. 0. J. 
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187? 1 The nest quotation is from Jagannaiha’s Comment., Col. Dig. 
^hALvmlx' II, eh, IV, t. 2. It says that a the term used by Mann (In 
Sv&chahd speaking of subtraction of gift) denotes payment or delivery/ 5 
Bit Ambit wbicli again involves the wider sense of u gift.” 

im otheiSk # # . 

Then follows an extract from Brihaspati, which merely implies 
that a gift of what one is at liberty to bestow must be made 
effectual by actual delivery. The purpose of the whole passage 
is to distinguish what a man may from what he may not give 
ri ; : away, not to determine the effect of possession. 

The extract from Yajnavalkya, next cited, says that acceptance 
should be public. The context refers this directly to a gift in 
directing a wise man (like the passage from Brihaspati) to carry 
out his promise, but the formalities prescribed in the text next 
quoted in Colebrooke’s Digest apply to conveyances for value 
equally as to deeds of gift. 

1 The last passage, referred to is from Jaganmatluds Comm.' oh 
fr 56' of k II, ch. IV of Colebrooke’s Digest. It goes to show 
1 that, in Jagannatha’s opinion, a gift made by a man, in considera- 
tion that the donee will perform the last duties for the donor, 
requires an entry into possession and a performance of the donor’s 
purpose to make it effectual. 

If, setting aside the preconceptions which beset those brought 
up in the midst of modern life, we look back to the earlier sources 
' of jthe Hindu law, we find that the sale of land is not contemplat- 
ed as possible, or is regarded as sacrilegious. This was by no 
means peculiar to 'the Hindus, as may be seen by a reference to 
many passages in' the classical authors. The insqparableness of 
the family lands from., the family to which they belonged was a 
favourite notion, indeed, almost throughout antiquity, both with 
ju:,;'! i an<i with .philosophers., In India it was connected 
with the recognized function of property as the support of religi- 
ous rites beneficial to the family, as well as with the revenue 
; : ;/i f ?' | ■ .kiirg: was largely interested in the, land, so; 
, much, so, that Strabo supposed him to be the sole proprietor; 
and that Ms superior ownership is insisted on by the 1 modern 
Jagannatha, who reconciles it with private property by setting 
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this down as of a subsidiary kind. The difficulties thus placed in 1877 
the way of alienation fostered the natural attachment to the soil t,a t.ttrt?at~ 
they had tilled, which the Hindus shared with other races of men, Bubohand 
and ■which still makes them> in general, greatly prefer a mortgage Bai Ambit 
or a lease with a fine to a sale. In Manu VIII, 245 ss., while the 0T ? UBB8 * 
elaborate rules for the settlement of boundaries and the exemp- 
tion of them from the general law of prescription indicate the 
sacred importance attached to them, no rules whatever are to be 
found regulating sales of land. A gift of land, however, is at 
the same time extolled (eh. IV, si. 230), the sense of which is that 
the donor of land obtains the fruit of a gift of land as in Vyav. 

May., ch. IV, s. 1, pi. 8, the special religious merit of a “ bhuddn,” 
though even this— a gift to Brahmans- — is by the secular-minded 
Narada (II, XVII, 46) made subject to the king’s permission. 

The rules of sale in Yajnavalkya (II, 254 ss.) are obviously 
meant for transactions in moveables, and the old passage cited by 
Vijnyaneshwara at MitaL, ch. I, s. 1, pi. 32 — “In regard to the 
immoveable estate sale is not allowed, it may be mortgaged 
, by consent of the persons interested points to a state of 
things anterior to that when Narada (see Jolly’s TransL, p. 70) 
included both moveable and immoveable property in things 
vendible, and when Brihaspati (Vyav. May., ch. II, s. 1, pL 2) de- 
scribed a deed of purchase of “ a house, field, or the like.” Pas- 
sages pointing to the inalienability and even to the impartibility 
of ancestral property in ancient times may be found in the 
Smriti Ohandrika, chap. VII, para. 44, etc. 

A sale being thus disapproved and a gift approved (Manu IV, 

235), it was natural that, as sales became necessary, the fiction of 
a gift should still be preserved in the ceremonies attending them. 

“If a sale must be made,” says Vijnyaneshwara, “it should be 
conducted for the transfer of immoveable property in the form of 

(1> (Mit.Vyav.f. 47, p.1,1.3.) 

See the note of Mr. Ellis at 2 Strange H, L. 461. In Attica, where the .sale 
of land was hardly possible in the earlier times, hypothecation, according to 
Sir W. Jones (Essay on Bailments), originated. 

case by a pillar erected on the property ; and, to clear the way for his further 
legislation, Solon caused these tokens of general insolvency to be thrown 
down (G-rote s Hist, of Greece, voL 3 , page 100). 

B 601—8 
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1877 a gift, delivering with, it gold and water This is part of the 
series of forms prescribed by the test (Coleb. Big., b. II, c. IV, 
SofiCHASD ^ 33 ) already referred to (land is conveyed by sis formalities. 
Bit Ambit &c.), and shows that it is as applicable to sales as to gifts— sales 
AND OIEU3ES. j n included in gifts of land as viewed by the Hindu 

law. In the Smritis cited in Coleb. Dig., b. I, ch. Ill, t. 133, 
134, gifts, sales, and mortgages are put on precisely the same foot- 
ing with regard to the effect of possession ; and in commenting on 
the former, Jagannatha says : “There is no difference in the dives- 
titure of property by gift and sale.” In the comment on b. II, 
ch. IY, t. 17, he says : “ ‘ Sold ’ is employed in the test of Narada 
in the comprehensive sense of given or otherwise aliened,” and on 
b. II, ch. IY, t. 28, he quotes Baghunandana to the effeet^that 
“the word 5 sell’ also denotes gift annulling property,” just as 
Chandeshwara, quoted in t. 8,?says that “‘give,’ having a secon- 
dary sense, without losing its literal meaning, comprehends sale 
and the like.” Extracts of this kind might be multiplied show- 
ing that, for the purpose of divesting an owner of property, gift 
and sale stand on precisely the same footing, and are subject to 
flic same conditions. Sir T. Strange (H. L., vol. I, 24) speaks 
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It seems to us, then, that we are justified in adopting' the 1877 
conclusion of so eminent an authority as Mr. Ellis (Mirasi papers, Paltjbhai 
p. 205), who says “that by the old law, though land might be Suechakd 
temporarily transferred by mortgage or permanently by gift, it Bii Ambit 
could not be sold, (but) that according to the interpretations of 0 * Hm 

the commentators »••• the sale of it is allowed, the woid du- 

nam~ donation being construed to signify any act of divesti- 
ture.” Instead of disguising his gift under the form of a sale, 
the Hindu was constrained by his law to conduct his sale with 
the ceremonies of a giftM> The delivery and acceptance of 
possession, therefore, which, where they are possible, have been 
held essential to a transfer by gift, must be equally essential to 
the completion of a sale in the removal of the dominium from the 
vendor to the vendee. 

There is a case in which at 2 Borr. 561 the sastris say that a 
gift in Kxishnarpan is valid, though possession be retained by 
the donor. For this opinion, however, they cite only Mitak, 
chap. I, sec. I, pi. 8, which says that acceptance of a gift is a re- 
cognized mode of acquisition for a Brahmin, and a passage, where- 
by, according to the Brihat Parijat, “if the donor should not think 
upon what he has given and the donee should not demand it, they 
both go to hell, the giver and also the receiver.” This relates to 
the ‘binding obligation to deliver what has been promised — (see 
Narada, Jolly’s TransL, p. 59, quoted Vyav. May., ch. IX, pL 2), 
and is an emphatic condemnation of any neglect of the duty incul- 
cated in Mann IY, 235, and the Smritis quoted (Coleb. Dig., b. II? 
ch. IY, t. 41), by which the donor’s spiritual welfare might serious- 
ly suffer. So far the promissor is bound (Ooleb. Dig., b. II, ch. IY, 
t. 16, 17 Comm.), and, except for things idly promised, the heir is 
deemed responsible (Yyav. May., chap. Y , sec. IY, pi. 15, and' chap. 

IX, pi. 10) ; but this responsibility, like that of the original pro- 
missor, is not a right in the property promised. If it were, the pro- 
perty would be equally bound in the hands of the heirs for the 
former owner’s debts, which also the heirs are enjoined to pay- (Yyav. 

May., ch. Y, s. 4, pL 14). But as to these no right in re is vested 
in the creditors against the property of the deceased. It is not so 

(1) Xo sale of immoveable property can be effected without* the forma- 
lities of donation, Coleb, Big., b. V, ch VII, t. 390, note. 
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18 77 hypothecated as to prevent the heirs disposing of it —Jamiyatram 

\ — r~ v Farbhudds ; (1) neither, therefore, is the hare promise of the de- 

ceased, unaccompanied hy an actual delivery of possession, more 
Bai Ambit than a moral obligation on bis successor. It is placed by Jagarn- 
akd others. nat]ia (Ooleb. Dig., b. II, ch. IY, t. 46, Comm.) as at the highest 
on the footing of a debt. The gift, therefore, in the case in Borra- 
daile, as in so many other instances of contract, is to be considered 
valid only as creating what Harita calls “a debt of conscience” in 
the donor and his representatives, not an ownership in the tiling 
promised available against third parties. 

In our remarks on the case of Mgho Bugddjee v. Vittoo™ we 
have pointed out that, even according to the received principle of 
the Hindu law, the registration of an assurance may be deemed 
to give it a scope of validity which it would not otherwise have. 
InEari Bdmchandra v. Mdhdcldji ,<»> it is said, after a review of the 
precedents, “that in the Konkan the registration of a mortgage 
without possession ernes any defect or imperfection which arose 
from the non-completion of the transaction by delivery of pos- 
session;” and Melvill, J., in commenting on this in Itehdrdm v. 
says: “ If one kind of notice be sufficient to satisfy the 
TTinrin W whv should not another kind of notice ? I 
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Further on Jagannatha says: — “ There is no objection to tlie 1877 
admission of any other ceremony as well as the delivery of gold 3 ALirBirAI 
and water in the case of sale ; 5? and, finally, 66 sale (i.e*$ the contract) Subchakd 
is incontestably effected by a simple act of volition, but formality 3/1 Am Kir 
is ordained for the sake of proof, 5 ’— proof, that is, in the sense of a™ othses, 
preappointed evidence or an indication having a conclusive or spe- 
cial effect. That a symbolical delivery will, in the appropriate 
cases, suffice, appears from the note of Mr. Ellis in 2 Strange H. 

L. 468. Where, therefore, there has been a public avowal of a sale, 
gift, or mortgage by registration, the transfer appears to be com- 
pleted. The change of ownership proclaimed to all perfects a 
right available against all; in other words, a real right instead 
of one “in personam” The effect of notice of a prior contract 
to the individual purchaser or incumbrancer seems to rest on a 
somewhat different principle. In such a case there has not, un- 
less the requisites have been fulfilled, been a complete transfer 
of the real right; hut the second contractor, taking with notice of 
the prior dealing, is not allowed, as we have seen, by the Hindu, 
any more than by the English, law to profit by his share in the 
vendor’s fraud. Although, therefore, the conveyance to him may 
have been completed, he is subject to the rule exemplified in 
Potter v. Banders and may be compelled to re-convey to the 
prior vendee. But the necessity, according to the English sys- 
tem, for this re-conveyance, shows that the first vendee, however 
strong his abstract right so as to justify the action of equity 
“in personam” for his benefit, has not a real right in the proper- 
ty; that has passed to the second vendee by the conveyance, to 
which, by statute, is fictitiously annexed a transfer of the pos- 
session. AO V ; V ■ A'.A /W'; j A Ay/' v i! ; 

It appears to us, upon a consideration of the very few cases 
directly in point, and of the much larger number affording analo- 
gies for the determination of the question now before us which 
are presented by the reports of the late Sadr Court and of the 
High Court of Bombay, that the weight of authority preponde- 
rates greatly in favour of the necessity of a transfer of possession, 
as the necessary complement of a contract, in order to effect an 
absolute change of ownership by sale. The transfer of possession 

C 1 ) 6 Hare 1. 
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laced by registration or by a decree gmng notice to 

ano-e: but, in the absence of some snob public lndioa- 
L W g kt acquired by a vendee, as by a mortgagee or 
- of an equitable character enforceable only against 
Ini those taking under him with notice, not against 
sub-purchasers in possession without notice, whose 
acquired, cannot be cancelled by the Courts, on 
tneonscionable means having been 

ther presidencies have been refer- 
nkrishna Dev v. Buwamlhar Sen™ 


.Lautbfai “ ■, , 

Subchand tion, the only 

Bai %an done0 > i<! one 
asp ox.BEEs* the vendor m 

purchasers or 
legal title, fully 
the ground of dishonest or in 
used in acquiring it. 

Not many cases from the oi 
red to in argument. In Pf&v 
it was held that a lessee from <- 
denying his title, might sue i 
lease. The Court says ' 
possession, assuming 
were not in possession- 
recognized or i 


those persons for possession under M 
The lease gave to the plaintiff a right of 
that the lessors had a right of possession but 
i.” The operation of the Hindu law is not 
rewgrihcb or alluded to in the judgment. It merely brings mto 
India the English action of ejectment without its historical jus- 
tification, or tie safeguards, such as they were, which the pmc 
tice of the Courts had thrown round that proceeding me 
country of its origin. The fictions of the demise to the nominal 
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the lease, to procure an adjudication in their favour on a suit for 1877 


an insignificant portion ■which they might afterwards employ in XiazubhIi 
suing for an extensive property. If the first lessee failed, another Svechakd 
one might he set up, and tho holders of the estate be involved in 35 X 1 Ambit 
an endless series of harassing contests. The Hindu law affords akd others. 
no warrant, that we know of, for such a course as this. As the 
ground of a complaint against a defendant, a plaintiff may pro- 
perly say: “He has forcibly seized my land” (1) (Mitak., seo. 

II, pi. 4 ; Macn., H. L. 142) hut not, so far as appears, “ He 
holds land contrary to the right of another who has proposed to 
transfer that right to me.” The Hindu law requires the plaintiff 
to show that he has been “ aggrieved ” or “ injured ” (Mitak., 

Macn. H. L. 141, 151), and the person injured is he who has 
been dispossessed, not he who has bought from A, land in the 
adverse possession of B. Under the Code of Civil Procedure it 
might he said that the lessor being made a co-plaintiff, the ques- 
tion of right as between him and the defendant or the defen- 
dant’s lessors might be finally determined; but, in the judgment 
we are considering, it is laid down that “ the Court cannot 
compel a man to become a plaintiff against his will.” A com- 
petent critic says “that persons sensitive to the harmonies of 
jurisprudence will lament that, instead of cleansing, improving, 
and simplifying the true proprietary actions, we sacrificed them 
all to the possessory action of ejectment, thus basing our whole 
system of land recovery upon legal fiction.” — (Maine’s Ane. Law, 

3rd ed., p. 292). Our Code of Procedure, not contemplating 
such a case, has made no provisions, such as exist in England’ 
for checking repeated actions of ejectment by payment of costs 
of past suits, and giving security for those of the proposed suit. 

A series of paupers might he set up as plaintiffs, and the defen- 
dant thus litigated out of his means without any effectual remedy. 

As, therefore, the parting with a portion of his estate by a pre- 
tended owner out of possession really involves the same prin- 
ciple, as to the right acquired, as the sale of his whole interest, 
we prefer, in so far as it bears on the question before us, to ad- 
here to the ruling of this Court in the case of Harjimn v. Naran 
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Earibhai (1) which has been followed in several subsequent eases 
of sale, such as S. A. 528 of 1873, and S. A. 534 of 1873, as well 
as in Kdehu v. Kdehobd.™ If, indeed, the vendor may be joined 
Bai Ambit like a perverse or an intriguing trustee, even against his will, 
iifi> othebs. as c0 _plaintlff with his vendee, the case is considerably altered ; 

but the possibility of this, as we have seen, is denied. The case 
of Bikan Singh v. Mussdmut Parbutty Kooer ( 3 > points the other 
way. The distinction drawn in that case, however, between a 
vendor who has never got possession as unable to convey a title 
that can he sued on, and a vendor once in possession hut ousted, 
who it is said can make such a title, rests on considerations 
which do not appear to us to have any great force in the sphere 
of Hindu law. In Tara Soonduree v. The Court of Wards {4> Sir 
E. Couch, C.J., construed the principles laid down by the Privy 
Council, in the eases to which we shall presently refer, as an 
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U) 4 Bom. II. C. Eep. 31 A. C. J. < 2 ) 10 Bom. H. C. Kep. 491 

(3) 22 Calc. W. E. 99 Civ. Bui. 

(4) 20 Calc. W. It. 446 Civ. Bui. ; seejp. 448. («> 10 Bom. H. 0. Hop. 491, 
(6) 03 Oak. W. B. 106 Civ. Bui. V) 14 Beng. L. B. 307. 
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cil in Raja Sahib PerMdcl Sem v. Baboo Budhoo Sing W the 1877 
1 learned Judge remarks: “It cannot be denied that the doubt, WT rurp-uib . 
here expressed, goes to the full extent of raising the question Suechakb 
whether ‘in any case* the ownership could be acquired without Ameh? 
delivery. Nor ■ can it be for a moment contested that these ob- AHD 0THEES * 
servations are unimpeachable in theory,” but he considers that 

they have been “ displaced to a very large extent” “by 

legislation or recognized practice.’ 5 This was the question, for 
decision ; but the learned Judge was correct in saying that their 
Lordships’ judgment did not necessarily involve the proposi- 
tion that delivery was in. all eases necessary to a transfer of pro- 
perty. Their remarks amounted only to a dictum on a point 
raised and maturely considered in the case, though not the one 
on which its decision tinned. The same may be said of the 
adoption of these remarks in Ranee Bhobosoondree Basseah 
v. Ismrchmder Butt. The remarks in each case, though not 
decisive of the cause, were on a point pertinent to the contro- 
versy, and claim the respect due to all expressions proceeding 
from the highest tribunal. 

In his observation that the remarks of the Privy Council have 
been displaced by a “recognized practice,” Markby, J., cannot, 
we suppose, have meant “judicially recognized,” for he says 
shortly afterwards: “ This is the first time the Court has been 
called upon directly to decide this question.’ 5 In his judgment 
in Salim Shaikh v. Boidonath Qhuttuclffl the learned Judge had 
quoted the Mitakshara— « 6 fi With whatsoever title there is not the 
least occupancy, in that title there is no sufficient weight” (Macn* 

II* I J * 217) in support of the efficacy against a subsequent regis- 
tered grant of land of a prior oral grant accompanied by posses- 

12 Moore I A. 275:— « They (the Judges of the Sadr Court) seem to 
have ruled that the effect of the execution of a bill of sale by a Hindu 
vendor is, to use the phraseology of English law, to pass an estate irrespec- 
tively ot actual delivery 0 f possession; giving to the instrument the effect 
ol: a conveyance operating by the Statute of Uses. Whether such a conclu- 
sion would be warranted in any case is, in their Lordships’ opinion, very 
questionable. It is certainly not supported by the two cases cited in the 
jiulgment under review (G^nclmrn Kurr v. Koroond Ddsee and Surbo- 
tz 1 SmfJ A V * M « haTa Q ^mgh ), m hoth of w hieh actual possession seems to 
Z f! tIle \ e ? dor t0 tb i e l mrch&9er - To support it, the execution 

iLthZr 0t Sa i 6 mU i b he treate ^ as a constructive transfer of possession, 
iiut how can there be any such transfer, actual or constructive, upon a 
^oh the vendor sells that of which he has not possesion! 
and io which lie may never establish a title ? " (See pp. 30« and 307.) 
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&> 9 Calc. Vv. E. 547 Civ. Eul. 

(z) 10 Calc W.Il, 65 Civ. Kill. ; («) Beng L. II. 312 A. C, 3 . ; S Bom. H C. 
E, 121 ; lb. 117; 12 Oak. W.E. 217 Civ. Eul,, per Maiiby, .T. 
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eel that the same effect Is to be allowed to an unregistered written 1877 
as to an oral agreement ; but in the ease of Kirtgchunder v. Raj- Laitjbhai 
thunder j l) Sir E. Couch, C.J., puts them on the same footing. He Subchand 
thinks that the Legislature intended to adopt the rules recognized Bai Ambit 
by the Courts. As, therefore, the purchaser in possession had AFS) 0XHEES * 
the advantage independently of the Act, the argument drawn 
from the contrary supposition, that every Hindu contract for land 
was meant to operate like a conveyance under the Statute of Uses, 
appears to us to be seriously undermined. 

Mitter, J., in the same ease maintains the same proposition. The 
learned J udge thinks “ there is no provision in the Sastras which 
can be quoted in support of the contrary doctrine,” and he relies 
in support of his own view oh those passages of the Mitakshara 
and of Narada which we have already discussed. Neither he nor 
his learned colleague make any reference to that quotation from 
the latter by the Mitakshara in an opposite sense to which we have 
lately referred. But both he and Markby, J., make a reserve in 
favour of the purchaser in possession. The latter says: “It may 
also, when a question arises as to which of two honest purchasers 
has the better title, be important to consider who has got pos- 
session.” "While Mitter, J., thinks that although the title of a 
purchaser “without delivery of possession is complete,” yet “the 
holder of its labours under certain disadvantages as against a 
person who acquires a title accompanied by possession.” These 
reserves cover the ease with which we have now to deal ; but we 
may observe that if the former of two contracts is, as the learned 
Judges maintain, a complete conveyance, there can be no com- 
petition, in the sense intended, of a better and a worse title 
determined by possession. There can be but one title, which, 
forthwith creating absolute ownership in the purchaser, leaves to 
the vendor no other title better or worse than he can confer ; the 
second pretended purchaser cannot u acquire a title ” except from 
the first. Vijnyaneshwara’s reasoning on this point is irrefra- 
gable when once the premise is granted, which the learned Judges 
concede, that the mere contract constitutes for the purchaser a 
. right in re . 

v ■ ■ ' ■ (1) 32 0alc, W. B. 273 Gir. RuV , 




I AT U.BHA 1 iruiii l,jJLt5 KJUauuuc? At* vv, vt xj.±v^ — — — ? " 

SxjBCHANB deference, to have at all the force which they apparently ascribe 
Bh Lett to & E is that the Registration Act and the Code of Civil Pro- 
Ann othees. cedure contemplate a state of the law in which the mere contract 
creates a title, and, therefore, as we understand, that this must 
needs have been the law generally in India. As we understand 
the matter, a new law innovates no more than is necessary for its 
own proper operation, and this is especially the ease with laws like 
those as to forms and procedure of a purely positive character. The 
mere circumstance that they would work more harmoniously with 
one system than another is not a reason for implying a repeal 
of the latter, supposing it to have been the previously subsisting 
law, unless there be an actual repugnancy. Here the Registra- 
tion Act gives to certain documents a special advantage, but is 
not meant, we apprehend, to modify the general law of sale any 
further. The Code of Civil Procedure confers some special advanr 
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a suit against the oilier co-parceners for partition, which the Hindu . 1 ST 7 , 

law would not have permitted ; but, viewed as touching the oper- Laxitbhai 
ation of Hindu law within its proper province, these and similar Subchaxd 
modifications are to be regarded as anomalous, exceptional provi- Bai Ambit 
sions, admitted on special grounds, and the rule applies Quod AKJD 0THEBS ' 
contra rationem Juris receptum esQ non esi producendum ad come* 
quentia . . 

The case of Gungahurry v. Raghubram is referred to appro- 
vingly by Hitter, J., in the subsequent case of Nitty anund v, Shdmd 
GhurnS® Ainslie, J., rested his judgment on Rikdn Singh v. Mm * 
s&mat PdrbuttyS 4<) But the ground, taken three days afterwards? 
in Bishondth Bey v. Ghunder Mohim Butt ^ by Sir Richard Couch, 

Chief Justice, as established by the Privy Council, appears to us, 
if admitted, to deprive both the other cases of authority. 

The case of Lokendth Ghose v. Jugobimdhoo Roy rides that a 
patniddr out of possession may grant a dar-patni , on which the 
dar»patnidar may sue the adverse holders for 1 possession. The 
judgment is based chiefly on Gimgdlmrry v. Raghubrdm which 
we have just discussed, but that of Prdnkrishm Bey v. Bisioam - 
bar Sen < 8 > would seem to furnish a closer analogy. What we have 
said on that case applies equally to Lokendth v. JugobundhooP^ 

“ In none of the cases relied on by the appellant / 5 says L. Jackson, 

J., “has it been held that a transfer of property, of which the 
transferor is not at the time of such transfer in possession, would 
be ipso facto void . 53 Not “ ipso facto void 33 according to the 
views expressed in Girdhar v. DajiJ 1 ^ as it would constitute an 
obligation on the transferor, hut inefficacious to convey any right 
of action against a person holding adversely to him. 

The effect of these eases is not, in our opinion, to show that the 
tendency of this Court's views on the same class of questions has 
been founded on any obvious ‘ error or misconception of the Hindu 
: authorities., The numerous eases under the Registration Acts 

U) What Is admitted against the reason (general theory) o£ the law, is not 
to be extended to its (logical) consequences; 

(2) 14 Bang. L. E, 30f. (S) 23 Calc. W. E. 163 Civ. Bui. . 

( 4 ) 22 Cale. W. B. 99 Civ. Sul. <5) 23 Calc. W. E. 165 Civ. Bui. 

W) I. L. R., 1 Calc., 297. 0 ) 14 Beng. L. E. 307. 

t8) 22 Beng. L. E. 207 A. C. J. <s» I. L. R„ 1 Calc., 297. 

< 10 > 7 Bom. II. C. Rep. 4 A. C. J. 
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1877 cited with approval in Balardm v. A0d,W assigned to possession 
“£^^7 3 diff erentiating effect in perfecting a title otherwise defective, so 
SrucHAs-D as to guard it against subsequent registered transactions, which 
Bai Ambit & our opinion, quite inconsistent with delivery’s being a merely 
ak» oTHBKs. nugatory ceremony, adding nothing to the bare agreement. In so 
far as the Calcutta judgments rest on usage, which is explicitly 
made a ground for the two latter of them, it is enough to say that 
the custom of Bengal and of Bombay differs on so important a 
point as the necessity of possession to constitute a complete mort- 
gage or gift, and it has not been shown to us that a sale of land 
in this presidency stands on a different footing, through estab- 
lished usage, from the other two contracts with which the ancient 
authorities link it. 

We have seen that, under section 50 of the Registration Act 
VIII of 1871, a registered document “takes effect” against an 
unregistered one relating to the same property. By section 48 
it “takes effect” against an oral agreement “unless where the 
agreement ... ... has been accompanied or followed by delivery 
of possession. ” This saving has been recognized at Calcutta as 
extending to unregistered written agreements accompanied by 
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would interfere with, the efficacy according to its true intent of the 3S77 
registered document— and only instruments of prior date could* 
per have this effect. It would not have needed any special 
•legislative enactment to provide that an earlier registered docu- Bai Ambit 
ment should prevail against a later one unregistered. So, there- AND 0THEES< 
fore, we think that the preference accorded in Act XX of 1866, 
section 48, to registered contracts over oral ones, was meant to 
refer — could refer practically — only to prior oral contracts, and 
that the provision in Act VIII of 1871, section 48, is to be refer- 
red to the same point of time. All registered instruments take 
effect against oral agreements except where these have been 
carried out by a delivery of possession, and have thus effected a 
change of ownership/before the execution of the registered in- 
strument; from which time, as provided in section 47, it begins to 
operate, and, therefore, so far as may be necessary for its opera- 
tion, extinguishes any inconsistent contract. The registered in- 
strument, in fact, takes effect as if registered on the day of its 
execution, and no bare title which has not then ripened into com- 
plete ownership can subsequently do so, except subject to. the re- 
gistered instrument. The first question, then, we should answer 
in the negative. •' ; 

In the second question the competition is no longer between a 
registered and an unregistered title. Both are registered. Sec- 
tions 48 and 50 of the Registration Act, therefore, do not operate. 

What is left is section 47, under which “ a registered instrument 
shall operate from the time from which it would have commenced 
to operate if no registration thereof had been required or made.” 

The priority as between two instruments, such as those in the 
present case, is thus referred to their time of operation, apart 
from the Registration Act. They a operate,” too, apart from the 
extinctive properties conferred on each of them by sections 48, 50 
as against unregistered instruments. It seems to us that they 
must be weighed against each other according to the Hindu law, 
by which, except as modified by express legislation, it is a dm itted 
that the rights of the parties are to be governed Applying this 
standard, however, the circumstance that Tarachand at once got 
possession under his deed of sale, while Lalubhai did not, appears 
to us, for the reasons we have given at such length, to have com- 
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Subcha> t 3> 
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1877 pleted Ms title, while Ms antagonist’s remained imperfect. Both 
instruments were executed on the same day ; and under different 
SracHASD circumstances we might have to discuss whether the analogy of 
Bax Ambit tlie Begistration Acts, which admit fractions of days in determin- 
lsd othsbs. ing the priorities of instruments according to the time of regis- 
tration, applies in India to the execution of the instrument ; hut as 
it is we need not enter on that question. 

We may add that as Lalubhai had paid by way of earnest only 
a sum less than one-fourth of the full purchase-money, and as 
land (as pressed on us for the appellant) is included amongst 
tMngs vendible, and is, therefore, subject to the ordinary rules 
relating to vendible commodities, that rule applies to the present 


who sells a commodity to one man and delivers it to another, 
cMI pay double the price, and fine.” Manu allows a rescission 
of a bargain within ten days, (see Coleb. Dig., b. Ill, eh. Ill, 
t. 23 and Comm.) and the texts of Yajn., Ib., t. 32, 35, afford a 
basis for the passage of the Mitakshara quoted by the sastris 
in the Broach case at 1 Borr. 447, 2nd. ed. They state the rule 
thus:— “There is a rule that when ten days have expired ... the 
fhlng bought cannot be returned; but it relates to purchases paid 

f or It is declared in the Sastra with respect to earnest that, 

if refusal originates with the purchaser, he shall lose whatever he. 
has advanced as earnest, and if with the seller, that he shall pay 
to the buyer double the value of what he has received as earnest.” 
If this be tak en as the law of Guzerat, Lalubhai’s remedy is 
against Bai Amrit alone. The Smritis provide for an enforced 
delivery where the property remains in the possession of the 
vendor, but not where it has passed away from him to an honest 
purchaser. In such a case the remedy is a personal action for 
double the price or the earnest money. 

It is not disputed, we believe, that an oral gift or sale of land, 
assented to by the donee or vendee, constitutes, according to 
Hindu law, a valid contract made effectual as a change of owner- 
sMp by delivery of possession (see per Sir M. Westropp, O.J., 
in Balaram v. Appa W and the authorities). The word “ agarna ” 

' Ot) a Bom. H. C. Bep. at p. 128; 
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(= title) on 'which the comments of the MItakshara depend, and 187f, y - 
which is used by Mann (Y1II, 200) as well as by Yajnavalkya Laxubhai 
■.(II, 27), does not necessarily mean a documentary title; in- &ueoh 
deed, Stenzler translates it “ erirerb ” (acquisition). It is on tins Bax Ambit 
term and the relation it expresses that, according to the Hindu 
law, the equal efficacy of the oral as of the documentary transac- 
tion would be placed, although, for the purposes of evidence, writ- 
ings are superior to oral testimony (Narada — Jolly s translation, 
pp # 23, 32), and for some purposes essential (Mitakshara in Macn. 

II. L. 198). But the contract, being in any way once established, 
is binding as between the parties. If, then, “ agama” arising 
from an oral agreement, requires delivery of possession, or some- 
thing equivalent, to complete it, or develope it into a real right 
of ownership in the vendee, so also must the Ci agctMa arising 
from a written contract. In each case it is an act resulting in 
possession a that is effectual ; ?? an act not accompanied by posses- 
sion a is not deemed effectual.” It appears to us, then, that, on 
the whole, a full investigation of the authorities, so far as they are 
■accessible to us, tends to confirm the rule laid down by Sir T. 

Strange (H. L., vol. I, 31) half a century ago, “the rule requiring 

that there should be juris et sesince conjunct io ; (1) it being laid 

down that occupancy alone is not sufficient to constitute a right 
without a title, and that the production of a title will not suffice, 
unsupported by occupancy, a right resulting only from the union 
of both.” We think, therefore, that the judgment appealed from 
was right, and we confirm the decree of the District Court with 
costs. 


Decree affirmed. 


(i) Combination of right and seisin. 
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[APPELLATE CIVIL.] 

Before Mr. Justice Melvill and Mr, Justice Fkihey. 

18?7 EAMCHAXDBA SAXHABAM YAGH (original Plaintiff), Appel- 
' August 21. XANT V. SAHHABAM GGP#L YAGH (original Defendant), 

Bespondent.^ 

Saranj am— Resumption — Tension , its impartibility — Hindu law — Adult 
sons right to demand maintenance from his father. 

A saranj dm is ordinarily impartible, and semble that a political pension 
granted in substitution of a resumed saranj dm is so likewise. T3ie Pen- 
sions Act (XXIII of 1871) prevents a civil Court from declaring such a 
pension to be partible, unless the Collector should authorize it to do so ; and 
the fact that the Collector authorizes a suit for maintenance out of such a 
pension, affords no ground for presuming that he authorizes a suit for the 
partition of the pension. 

If a Hindu father possesses practically no partible property, his legitimate 
son, though adult, and suffering from no disability to inherit, is entitled to 
maintenance from him. 

llimmatsing v. G-anpatsing (12 Bom. H. C. Eep. 94) followed ; but the cor- 
rectness of the decision doubted by Pinbey, J » 

This was a special appeal from the decision of W. H. Newnham, 
Judge of the district of Puna, confirming the decree of G. A. Mam- 
bar, Joint Subordinate Judge of Puna. 

In the year 1801 the Peishwd granted the village of Kohiali, in 
the Jimnar Taluka of the Puna district, as saravjam to one Gopal 
Balldl Vagh, who enjoyed it till his death in 1818, when the British 
Government resumed it, and granted instead a political pension 
of Bs. 1,200 per cmnirn to his son Sakhiram during his life, and 
a moiety to the second generation. 

The plaintiff Eamchandra, the son of Sakharam by his first wife, 
alleged that his father married a second wife, and at her instigation 
turned him out of the house without giving him any education, or 
qualifying him for any calling or profession, and claimed Bs. 63 
as arrears of maintenance for six months. 

The defendant Sakharam contended that his son, being adult, 
was not entitled to separate maintenance, according to Hindu law, 
and under Act XXIII of 1871 could claim no part of his pension. 

The Subordinate Judge, in rejecting the claim, said: “ If the 
allowance out of which a separate maintenance is claimed, is im* 

* Special Appeal No. 185 of 1877. ' 
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Law, ck IX). The plaintiff being subject to none of the disabilities 
to inherit, is entitled to sue for partition, if the pension is partible. 
I think the pension is partible.” 

Mr. Newnham upheld this decision. He said : No authority has 
been shown me for the claim of maintenance by an adult Hindu 
son, and in Premehand Pepdrd v. Hoolaschand Pepdrd < 2 > it was 
held that there was no authority for such in the Hindu law. 
The allowance is one in which the son can claim a share, which he 
should have done.” . 

SMmrdv Vithal for the appellant Both the Courts are in 
error in holding that a pension granted in resumption of a saran- 
j&m was partible. In the case of Mores/mar Dikshit v. Parshram 
Dihshit (s) Mr. Simson upheld the decree of the Agent for the Sir- 
dars in the Dekhan, which had declared saranjams impartible. 
The fact that saranjams were granted for the performance of 
military service, or of other State service, and can be resumed at 
the pleasure of the sovereign, shows that they cannot be parti- 
tioned: Krishnarav v. RangravS Saranjams being impartible, 
and there being no other property from which the plaintiff can 
demand a share, his claim for maintenance should be allowed, as 
was done in the case of Mmmatsing v. GanpatsmgS 5 > 

Bahiramath Mcmgesh for the respondent : — All property must 
be held to be partible, unless it be distinctly proved to be other- 
wise. No well-considered decision has been cited to show that 
saranjams must not be taken to be partible like any other pro- 

CD 12 Bom. II. 0. Bcp. 94. ( 2 > 12 Gale. W. E. 494 Civ. Eul. 

(3) Appeal No. 2222 decided 16tli June 1847; 

CD 4 Bom. H. C. llep. 1 A. C. J. CD 12 Bom. II. 0. Eep. 94, 
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party. In Rdmeluwdra v. Panhrcm « the appellant contended 
that' the lower Court was in error in holding the Tillage in dispute 
there to he liable to division, it being a mranjdm village ; but 
the objection: -was overruled, and the decree of the lower Court was 
affirmed. The case of HimmaUvng v. Ganpatsing ® is inequitable, 
and not consonant with the Hindu law. An agkl father should 
not be compelled to maintain a grown-up son who has quarrelled, 
and who refuses to live with him. There is neither a legal nor a 
moral obligation upon him to do so. The proper thing for the 
plaintiff is to sue for partition. There is some evidence in the case 
that the defendant possesses other property, and the right to sue 
for maintenance is made to depend on some recognized disability 
to inherit ; none such has been attempted to he shown, in this 


The p lain tiff is an adult legitimate son of the defendant, and it 
is found by the Courts below that he has been turned out of his 
father’s house in consequence of family quarrels arising out of 
his father’s second marriage. He now sues the defendant for 
Bs. 63, b eing . the amount of necessary expenses incurred by him 
during the six months preceding the suit. He has received a cer- 
tificate from the Collector, under section 6 of Act XXIII of 1871, 
author izing the civil Courts to entertain the suit. The parties 
are Brahmins, and the plaintiff alleges in his plaint, and the alle- 
gation is not contested in the defendant’s written statement, that 
his father has not given him any education, or qualified him for 
any profession or calling. : . 


' (1) Sp. Ap. No. 157 of 1875 decided on 1st March 1877 by Westropp, C J, 
and Moivill, J., not reported. 

(2) 12 Bom. H. C. Rep. 94. (*> 12 Calc. W. R. 494 Civ, Eul. 
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The Courts below have disallowed the claim, on the ground 1811 
that a Hindu son cannot sue his father for maintenance, if there Bamchan** 
is any property in which he is entitled to a share. Both Courts 
held that the defendant’s pension is liable to partition, and they ^ ^ 
referred to the statement of one of the plaintiff’s witnesses (No. * 

19 ), as indicating that there was other immoveable property Vagh. 
belonging to the family. Under these circumstances they con- 
sidered that the plaintiff’s proper course was to sue for a partition. 

There is nothing in the pleadings or issues as to the existence 
of any immoveable family property. Witness No. 19 makes a 
vague statement that the defendant receives the produce of some 
fields; but he does not say that the fields are ancestral property, 
and, as such, liable to partition. Exhibit 22 shows that, at 
the time when it was prepared, the defendant’s income, from 
sources other than his pension, was only Bs. 40 per annum. As- 
suming this income to be still in existence, and to he derived from 
family property, the plaintiff’s share in it would be Bs. 10 a year. 

Such an income would, of course, be quite insufficient for his 
maintenance, 'and if there is no other property liable to division, 
it would be a mere mockery to refer the plaintiff to a partition 
suit* For all practical purposes it must be considered that there 
is no family property, except the pension, to which the plaintiff 
can look for his maintenance. . • . y. ■ yyy, y- bi.'/' ■ w'ybb; ' t'iSS 

I am unable to concur in the opinion of the Courts below that 
the .pension is partible* A saranjam is ordinarily impartible, 
and a pension granted in lieu of saranjam would, I think, be 
equally impartible. At all events, the provisions of the Pensions 
Act would prevent a civil Court from declaring such a pension to 
be partible, unless the Collector should authorize it to do so. And 
the fact that the Collector has permitted the plaintiff to sue for 
maintenance out of the pension, does not by any means indicate 
that he would permit the pensioner’s sons to demand a partition 
of the allowance in equal shares. 

What we have to determine, then, is whether, in a case in which 
there is practically no family property to be divided, an adult 
Hindu is entitled to maintenance from his father, who is in the 
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enjoyment of a pension granted Iny Government in lieu of a re- 
sumed saranjam. I am of opinion that he is. As a general rule, 
perhaps, a Hindu is not hound to support a grown-up son: 
Premchand Pepara v. Eoolaschand PepardS 1 ') But in Himmatdng 
v. GanpaUing (2> it was held that when the family estate is im- 
partible, and one to which the law of primogeniture applies, a son 
can sue his father for maintenance. It appears to me that that 
decision governs the present case. The orders of Government in 
regard to saranjam are that the saranjam shall not be subdivided, 
but that the obligations of the holder to maintain the younger 
members of his family shall be strictly enforced. (See Nairne’s 
Revenue Hand-book, page 346, paras. 13 and 14.) A pension, 
not for min g a new grant, but given in substitution for a resumed 
saranjam, ought in equity to involve the same obligation on the 
holder, and the same benefits to the younger members of his family. 
I, therefore, think that the plaintiff is entitled to receive a moderate 
maintenance out of the pension : and as the amount claimed by him 
is undoubtedly moderate, I would reverse the decrees of the Courts 
below, and allow the claim, with costs on defendant throughout. 

Pinhey, J- : — I concur in the judgment just delivered by my 
brother Melvill; but I have arrived at this conclusion after enter- 
taining very considerable doubt on the point of law on which the 
decision of the case depends. I have no doubt whatever that the 
■nollticnl nension which was granted to the defendant Sakharam 
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up son.” I confess that 1 incline to the same opinion. By Hindu 
law the obligations of a father and of a son are not reciprocal : e.g* r 


Kamchan- 


a son under Hindu law is liable for his father’s debts, but a father Sakha- 

is not liable for his son’s debts. Moreover, it seems to me a strange v. 

proposition to say that a father is liable to maintain his grown-up 
son, however worthless, notwithstanding that the son does not choose Tagil 
to take any trouble to maintain himself. Although, however, I have' 
looked through many books on Hindu law and have referred to the 
reported decisions of the Indian High Courts, I have been unable to 
find any authority to support the opinion to which I incline, except 
the decision of the Calcutta High Court which I have already cited. 

The point was not argued before us in this ease. The defendant’s 
pleader argued before us that the defendant’s pension was parti- 
ble, and, therefore, plaintiff should sue for his share of the family 
property. The plaintiff’s pleader, on the other hand, argued that 
the pension was impartible, that there was no other family pro- 
perty, and that, therefore, plaintiff was entitled to sue for mainten- 
ance. Holding (as both my brother Melvill and I clo hold) that 
defendant’s pension is impartible, the contention of the plaintiff’s 
pleader is supported by the decision of this High Court in Rimmat- 
sing v. Ganpedsmg , (1) and I feel bound to follow that decision — 
supported, as it is, by the dicta in Strange’s Hindu Law, p. 353, 
para. 23 (ed. of 1864) and Steele’s Law and Customs of Hindu 
Castes, p. 40, para. 30, last line (ed. of 1868). At the same time I 
think it not at all improbable, that in some future case, when the 
point is further considered and exhaustively argued, viz., whether 
in a united Hindu family an adult son, who is suffering from no 
disability, can sue his father for a separate maintenance, the autho- 
rity of Rimmatsing v. Gempatsing will be shaken. And I should 
certainly he glad to see that case overruled, for the rule which it 
lays clown appears to me subversive of Hindu society and very in- 
jurious. I can conceive nothing more fatal to the happiness of 
Hindu family life than for this Court to affirm the principle that a 
Hindu father is liable to have to provide for each of his sons a 
separate maintenance, while the son may choose to live a life of 
idleness, and probably in consequence, in a licentious city like 
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Puna, a life of vice. I am quite unable to agree with the District 
Judge, who tried tMs case on appeal, in considering the plaintiff 
entitled to either pity or sympathy. The plaintiff is between 
thirty and forty years of age, and I think if he had any manliness 
of character or generosity of spirit he would rather have earned 
an honest livelihood by breaking stones on the road than have 
claimed a separate maintenance from his old father, who would 
appear from exhibit 22 to he at least seventy years of age, to 
have two other sons, and probably the other innumerable depend- 
ents who usually hang round the head of a once wealthy 
Marathi family. 

Taking, however, the case of Simnwtsinij v. G&npatsing as 
enunciating the law which should govern this case, I agree with 
my brother MelviU that the plaintiff is entitled to recover the 
amount which he claims. That amount is undoubtedly moderate, 
if plaintiff is .under no obligation to try and make something by 
his own exertions. It is true that both the Courts below appealed 
to think that, besides the impartible pension, the defendant is 
possessed of some property of which plaintiff can claim partition : 
but the evidence in the case, from which the lower Courts can 
have arrived at this opinion, does not show that defendant has 
more than a very small income besides his political pension. 
Plaintiff’s share of this residue would he quite insufficient to afford 
him a maintenance, and the decision in Hiinmntsing v. Ganpatsmg 
would have no meaning if we were to hold that it did not apply 
in a case in which a son claiming maintenance could by suing for 
his share of the partible property, obtain a rupee or ten rupees by 
the partition of such portion of the family estate. 

I agree, therefore, to reverse the decrees of the Court below 
and to award this claim. In doing so, however, I do not see that 
we give the plaintiff much more than a piece of paper with the 
Court’s seal on it ; for one of the grounds on which I base my 
judgment is that the family property of the paities, independent of 
the political pension, is (if it exists at all at present) infinitesimally 
small, and other members of tho family have interests in it, whilst 

against the pension the plaintiff will be prevented from exeeut- 
"v ti. ■ . a. . i 't j * ap. 2i Le ~d i Q>ri 
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Before Sir If. B. Westropp, Kt, Chief Justice, and Mr. Justice MeMll. 

OTA bin LAKSIIMAN and othebs (oeiginai Defendants), 
Afpeelants «. AY ANT BABAJI (oeiginal Plaintiff), Respondent* 

Optional registration — Act AIVI of 1864, Section 13 — Act ATA of 1866, 

Section 17— Act VIII of 1871, Section 17— Determination of value— 
Consideration . 

The value of the right, title, or interest created by a mortgage is esti- 
mated by the amount of the principal money thereby secured. 

The words “ or in future” in section 17 of Aet XX of 1866 and section 
17 of Aet VIII of 1871 hare reference to estates in remainder or in rever- 
sion i n immoveable property, or to estates otherwise deferred in enjoyment, 
and not to interest payable in future on principal moneys lent on the secu- 
rity of immoveable property. 

Darshan Singh v. Hanwanta (I. L. £. 1 All. 274) dissented from. 

Plaintiff sued on a mortgage deed, dated tlie 1st November 
1867. The mortgage was for a sum of Rs. 95, with interest at 
Rs. 1-9 per cent, per mensem— i.e., upwards of 18 per cent, per 
annum— and not redeemable for five years from the date of its 
execution. Defendants contended that the right, title, or interest 
.created by the mortgage exceeded Rs. 100 in value, and, there- 
fore, according to Act XX of 1866, section 17, clause 2, the docu- 
ment required registration, and not having been registered, could 
not lawfully he received in evidence, or acted on by any Court, 
under section 49 of that Act. 

The Subordinate Judge of Khed held that the defendants were 
right in their contention; hut this decree was reversed on ap- 
peal by W. H. Newnham, Acting District Judge of Puna. The 
defendants thereupon preferred this special appeal to the High 
Court. 

SMntdrmn Ndrayan for the appellants. 

There was no appearance on behalf of the respondent. 

Wbstkopf, C.J. : — On behalf of the defendants it is contended 
that as the mortgage (exhibit 8) of the 1st November 1867 
was for a sum of Rs. 95, with interest at Rs. 1-9 per cent, 
per mensem— i.e., upwards of 18 per cent, per annum— and was 
not redeemable for five years from its date, the right, title, and 
* Special Appeal No. 207 of 1877. , 
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•erest ttaeby created exceeded Es. 100 in mtae, and, there- 

" 1866, section 17, clause 2, required 
igistered, could not lawfully fee 
fey tfee lower Court (section 
, Darshan Singh v. Rem- 
its judgment in that case, stated 
. necessity for registration of which 
secured the repayment of Es. 99 plus 
Es ; 6, the interest for toe months.” Hence we tor that the 
whole consideration, shown fey the instrument to have feeen re- 
ceived by the mortgagor, was Es. 99. The statement of facts 
made fey the reporter, though not quite so clear on that point 
as might he, leads us to the same conclusion. If we fee ng 
in inferring that the mortgagor did not receive any larger con- 
sideration than Es. 99, we are unable to concur in the deci- 
sion of the High Court at Allahabad, that, assuming the instru- 
ment to charge the mortgagor’s immoveable property, registra- 
tion was compulsory. That decision was rested on the ground 
that Es. 99 plus Es. 6, the interest for toe months, “ was the- 
least sum that could have been recovered under the instrument. 
The registration value was there gauged, not by what the mort- 
gagor received from the mortgagee, as consideration for granting 
the alleged mortgage, but fey what the Court regarded as the 
minim um sum which the mortgagee could have recovered under 
it. In this Court, however, in considering whether a mortgage 
is of the value of Es. 100 or upwards, the value of “the right, 
title, or interest” created by the mortgage has always feeen esti- 
mated fey the amount of the principal money thereby secured: 
that being assumed to fee the sum received fey the mortgagor as 
consideration for making the grant fey way of mortgage, or, so to 
speak, the purchase money of the mortgage. When it is neces- 
sary to determine whether an instrument, other than a deed of 
gift,, purports or operates to create, &c., any right, title, or interest, 

■ of the value of Es. 100 or upwards, to or in immoveable property, 
the test of value which we adopt is the consideration stated in the 
instrument, whether it he one of sale or of mortgage, to fee given 
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other, benefit which may result from the transaction to the grantee, ■ 1877;/' 
whether he be vendee or mortgagee. There are reported eases mN . 
' in which the High Court of Calcutta (Itofdnee Delia v. 8hib Laeshm ax 
Chunder Chaiterjee^ and this Court ( Vasudev Moreshmr v. Rama Anant 
JBdbdji, W Scitrd Karnaji v. Fishrdm have ruled that the pur- Babaji. 
chase-money mentioned in a deed of sale must be regarded as 
showing the value of the interest conveyed, for the purpose 
of determining whether or not the registration is compulsory. 

The circumstance that there is nothing in the terms of the' Begis- 
< tration Acts to impose upon the Courts the duty of instituting 
any inquiry, as to the actual value of an interest in immoveable 
property affected by an unregistered instrument, previously to 
the admission of that instrument in evidence, and the many and 
great inconveniences and difficulties which would attend upon 
such an inquiry, are clearly pointed out in the judgments of 
Ainslie and Loch, JX, in the first mentioned of those cases. 

There is nought in those Acts to suggest that there should be one 
mode of ascertaining the value in the ease of deeds of sale, and 
another for testing the value in the case of a deed of mortgage, or 
of rent charge, or of annuity, or creating or conveying any other 
minor interest in, or charge or incumbrance upon, immoveable 
property. We do not know any good reason for making such 
a distinction, and can perceive many for refraining from its intro- 
duction. If the necessity for registration of a mortgage is to be 
ascertained, not by the consideration given by the mortgagee for 
it, but by the actual value of the transaction to the mortgagee, 
the test would, at the time of making the contract and when the 
parties would most need to know whether the mortgage must be 
registered, be wholly impracticable if the interest, or profits in 
lieu of interest, receivable by the mortgagee: is to form one of the 
elements of value. The rate of interest might, of course, and 
usually would be then fixed, but the amount of it could only be 
known when the mortgage was redeemed or foreclosed. The 
time of redemption for foreclosure would depend on the pleasure 
or convenience of the parties or of one of them. Why should the 
first three or six months 5 interest, merely because it is specially 

.0-) 15 Calc. W. B. 558 Civ. Bui. 

C g ) 11 Bom. H. Bep. 149. <$) I. L. E. 2. Bom. 97. 
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For these reasons we must affirm the decree ^ 
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The payment of instalments subsequent to default in payment of the first, 
instalment at the date specified, does not give the judgment-creditor' a 'fresh 


starting point. 

This case was referred for the opinion of the High Court by 
Cursetji Manekji, J ndge of the Court of Small Causes at Ahmed- 
abad, with the following observations : — 

1 “In the above suit a decree was made in favor of the plaintiff, 
on the 14th June 1873, for Us. 123, including costs, and payable 
by yearly instalments of Rs. 20-8, with a proviso that in case de- 
fault were made in the payment of any one instalment then the 
whole amount of the decree should become payable at once. 

“ The first instalment fell due on the 14th June 1874, but default 
. was made in payment of the same. The second instalment was, 
however, paid into Court on the 2nd April 1875, and the third 
instalment on 13th March 1876. Plaintiff has now applied for 
cation of the whole ' decree. His application is dated 23rd 
le 1877, and ' the question is— whether this application is not 
red? 

.My opinion is, that it is barred, as not having been made within 

3 years from the 14th June 1874. On that date the' first 
ment fell due, and default being made in payment of the 
same, the entire liability under the decree, by its express terms, 
became enforceable on that day. The 'decree Became as one no 
longer payable by instalments. That was the intended effect of' 
the proviso as to default, and the 14th June 1874 must thus be 
deemed to be the date within three years of which the judgment- 
creditor was clearly bound to have applied for execution. The time 
began- to run against him from the above date ;■ and his present 
application, not' made till the 23rd June 1877, must be held as 
barred. (See Tiluch Chancier Gooho v. Gout Monee DebeeS 1 )) 

, ' “The 'head-note of the case, just quoted, does not correctly. state', 
-the' point decided. ' The : decree there (as in this : case) was -made, 
payable by instalments, with the usual proviso as- to default The 
Judges decided that the right to recover on the whole decree 
accrued to 'the. judgment-creditor -on 'the day that 'the 'instalment 
; '.became, due and’ default was : made in payment : of the same. : .-The ; 

. U) .6 Calc. W. R. 92 Misc. BuL 
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Judges appear to have gone frirther, and to have decided, that, 
even if there had been no condition in the decree that execution 
might issue for the whole sum on failure to pay any one instal- 
ment, the latter instalments that were within time, could not have 
been realized. This case has been dissented from by Tucker and 
Gibbs, JJ., in Utamrdm Mdnikram v. Qirdharldl Motiram ;6> but 
I respectfully submit that it is the latter portion of that judgment 
that has been dissented from and not the former. 

“ The provisions of section 23, Indian Limitation Act, 1871, 
apply to decrees such as the one in question here. (See JRughoo - 
ndth Boss Bookman v. , 


“The payment of the subsequent instalment, I submit, does 
not operate to take the case out of the provisions of article 167, 
schedule II, Act IX of 1871. Part payment on account of a 
decree does not give it any fresh starting point, unless the same 
has been recovered by some process of execution. The Limita- 
tion Act of 1871 is silent on the point. Section 21 of the same 
clearly does not apply to decrees. Article 167, whilst it provides 
a fresh starting point in certain cases, does not provide for the 
case of part payments made either through the Court or other™ 
wise, and the rule expremo minis exchmo alter im would accord- 
ingly apply. The new Limitation Act (XV of 1877), which comes 
into force from the 1st October next, makes no difference on this 
point. 

“ The judgment-creditor’s vakil contends that the proviso as to 
default was conceded in favour of his client, and that he was at 
liberty to waive the benefit of it. I am unable to concur in this 
view, and have not been able to find any authority in support of 
it. Though this may be so in ease of contract, the case of 
decree is not analogous. I would submit that a decree once made, 
leaves the judgment-creditor applying for execution, no option 
to extend its terms, or to consent to take satisfaction otherwise 
than as provided therein. (See judgment of Peacock, G.J., in 
Krista Kamil Singh v. Eiiree Sirdar J 8 >) 
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“ For these reasons 1 have rejected the application as barred. ; 
but as the question is a novel one and of frequent occurrence* I " 
think it desirable to refer the same for the opinion of the Honor- 
able the High Court.” ■. /. . ■, 

No counsel or pleader appeared on either side. 

VYestropp, C.J. : — A decree of the 14th June 1873 for Es. 123 
was made payable by annual instalments of Es. 20-8* with a 
proviso that* on default of payment of any one instalment* the 
whole amount of the decree should become payable forthwith. 
The first instalment fell due, but was not paid until subsequently 
to the 14th June 1874. The second instalment was paid into 
Court on the 2nd April 1875* and the third instalment on the 13th 
March 1876. The plaintiff on the 23rd June 1877 applied for 
execution for the whole of the residue of the amount decreed. 
The Judge of the Court of Small Causes at Ahmedabad has re- 
ferred to this Court the question whether the right to such execu- 
tion is barred by the law of limitation (Act IX of 1871), and has 
expressed his own opinion to be in the affirmative. In that 
opinion we concur. TV e think that the whole amount decreed 
became due on the first default in payment of the instalments, 
viz., on the 14th June 1874, so that three years and nine days 
had elapsed when the plaintiff made his present application for 
execution. The Full Bench case of Gumnd Dambershet v. JBhiku 
Sariha^ was decided upon the Limitation Act XIY of 1859', 
The principles, however, on which that case was decided apply 
in this case. There is not in the last clause of article 167 of 
schedule II of Act IX of 1871, which clause relates to decrees 
payable by instalments, any provision similar to that in article 75 
of the same schedule with respect to promissory notes or bonds 
payable by instalments ; where such notes or bonds provide that? 
if default be made in payment of one instalment, the whole shall 
be due, fixing that the period of limitation shall begin to run from 
the time of the first default, unless where the obligee waives the 
benefit of the provision, and then when fresh default is made. Nor 
does there appear to be in the new Limitation Act XY of 1877, 
schedule II, article 179, clause 6, relating to decrees payable by 
instalments, any such provision. ■ w ■ 'bh ,b: b ' v-'"' 
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Tbe first question of tbe learned Judge — viz. whether a decree, 
payable by instalments with proviso as aforesaid, is barred, if ap- 
plication for execution of tbe same be not made within three 
from tbe date on which any one instalment fell due and was 
paid— must be answered in tbe affirmative ; and bis 
as to wbetber tbe payment of instalments sul 
payment of tbe first instalment at tbe 
judgment-creditor a fresh starting point, 
negative. 

Ureter affirmed. 


[APPELLATE CIVIL.] 

Before Sir M. B. Westropp, Kt., Chief Justice, and Mr. Jit 

EABIE valad EAMJAN (original Plai: ' 

VALAD SHIWAJI, A MINOR, BY HIS 
NAEAVEN (original Defendant), 

Suit to recover costs of proceedings under Act XX of 1864 

An action brought to recover costs of proceedings held under 
of 1864 is not maintainable when the Court, before which such 
were taken, has made no order as to the payment of such costs. 

The following question was submitted for tbe opinion of tbe 
High Court, by Prabhakar Vitbal Gupte, Second Class Subordinate 
Judge at Jalgaon, in tbe district of Khandesh, under tbe provision 
of section 22 of Act XI of I860 : — 

“ "Whether, or not, an action for tbe recovery of costs incurred in 
obtaining a certificate of administration to tbe estate of a minor, 
under Act XX of 1864, is maintainable, when tbe Court granting 
tbe certificate has passed no order as to tbe payment of snob 
costs. 

“ It appeared that tbe plaintiff, in 1878, brought a suit against 
the minor defendant on a bond which had been executed to him 
(plaintiff) by deceased Eamji ; and that there being then no ad- 
ministrator to the minor’s estate, which was worth more than 
Es. 250, tbe plaintiff, in order that be might proceed with the 
suit, applied to tbe District Judge at Dbulia to appoint an admi- 

* Small Cause Court ^Reference No. 100 of 1877. 
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nistrator to Ms (the minor’s) estate under Act XX of 1884, The 
District Judge accordingly granted a certificate to the Nazir of 
this Court, "but passed no order as to the payment of costs incur- 
red by the plaintiff in obtaining the said certificate. The plain- 
tiff, therefore, brought this present suit for the recovery of those 
costs. 

“ The defendant answered that the suit was not maintainable 
under Act XX of 1864, and that he did not know what costs had 
been incurred by the plaintiff in obtaining the certificate. 

u Section 13 of Act XX of 1864 provides that, 5 in all inquiries 
and other j proceedings held or had by the civil Court under this 
Act, the Court may make such order as to the payment of costs 
by the person on whose application such inquiry was made, or 
proceedings had, or out of the estate of the minor, or otherwise, 
as it may think proper/ Under this section it is, I think, dis- 
cretionary with the Court, therein mentioned, to award, or not to 
award, costs incurred in inquiries and proceedings under the 
above-mentioned Act. In the present case the District Judge’s 
order (copy of which is hereto annexed) granting the certificate 
is silent as to the payment of costs. To hold, therefore, that this 
action is maintainable, would be to allow the plaintiff to recover 
what the District Judge, in the exercise of his discretion, under 
the said section, has not thought fit to award him (the plaintiff). 

“In Jalam Banja v. Kliocla JavraP* it has been held that no 
action lies for the recovery of costs incurred in a possessory suit 
under Bombay Act V of 1864. TMs Act was silent as to the 
award of costs between party and party. In inquiries under Act 
XX of 1864, however, the Legislature has, by section 13, left the 
award of costs to the discretion of the Court making such inquiries, 
and if in the exercise of that discretion the said Court has not 
'thought it proper to award costs, it would, I submit, be an addi- 
tional reason why the present suit should not be entertained. 

a 1 am, therefore, of opinion that this suit is not maintainable 
But, as I entertain some doubts on this question, I respectfully 
beg to submit it for the opinion of the High Court. 

’ •. ' 6)8 Bom. H. C. Kep. 29 A.C.J. ' , , 

6) JSTow repealed by Act III of 1876 (Bombay). 
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“ Upon the evidence adduced before me in this case I have found 
kTbie"v' Tlad that the amount of costs claimed in this suit is reasonable and 
Eam.jan proper. But, as I am of opinion that this action is not maintain- 
able, I have thrown out the plaintiff’s claim with costs, subject, 
of course, to the opinion of the High Court on the question re- 
ferred.” 

Pee Cokiam The Court concurs in the opinion of the Second 
Class Subordinate Judge of Jalgaon, that the action brought to 
recover costs of the proceedings, under Act XX of 1864, will not 
lie, and was rightly dismissed with costs. 

x Decree affirmed. 


[APPELLATE CIVIL.] 


. Before Sir M. B. Westropp, Kt., Chief Justice, and Mr. Justice Melvill. 
BAMCHANDBA CHINTAMAN (original Plaintiff), Actellant v. 

KALU KAJTT and anotbee (original Defendant), Eespondents * 

- Vakil and client —Vakcilatnama— Agreement without consideration— Nudum 
, fa dum—Inmn ch if hi. 'V ■■■■'/: /V 

Ah agreement, executed by a client to liis vakil, after the latter bad ae» 
eepted a tiaJcalaimma to act [for % former in a certain suit, whereby the 
client bound himself to pay to the vakil, in the event of his conducting the 
suit to a successful termination, a certain sum in addition to the vakil’s 
full fees held nudum pactum, and a suit founded upon it dismissed as 
unsustainable. . 

On the 19th August 1875, the plaintiff accepted a vakalatmma 
from the defendant to act for him in a certain suit. On the 11th 
August issues were settled, and witnesses examined, and the suit 
was then adjourned to the 16th October following. On that day 
the defendant executed in favour of the plaintiff an agreement, 
called therein an “ incm chithi ,” whereby the defendant agreed 
to pay to Ms vakil, the plaintiff, a certain sum “as inam, if the 
suit was decided in defendant’s favour, and the plaintiff s claim; 
. therein was rejected, or “ if it were amicably settled, or a raxina- 
Litm'pJssi” and, in default of punctual payment of the “ inam, ’ the 
defendant agreed to pay interest thereon. The agreement stated 
that, besides the amount of the “inam,” certain earnest money ant! 

; , ■ . : ,r, ■! u " , ';lf; $ ; \ if: OIviiEefereiice 'No.' || of 1877 * J ; ^ :.=■ ' , ' 
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the amount of the vakil’s full fee had been debited by the plain- 
tiff to the defendant at the latter’s direction. The suit was de- 
cided in favour of the defendant, who, however, did not pay the 
amount of the “inam 77 to the plaintiff. The plaintiff, therefore, 
brought the present suit upon the agreement. 

The Subordinate Judge of Shirpur, in whose Court the suit was 
filed, rejected the plaintiff’s claim, on the ground that the contract 
was Void under the Indian Contract Act No. IX of 1872, holding 
that such an agreement could not be made between the pleader 
and bis client pendente life . In appeal, Mr. Cordeaux, Acting 
Judge of the district of Khandesh, forwarded the case for the 
opinion of the High Court, under section 28 of Act XXIII of 
1881, with the following remarks: — 

“The question which I would submit is, whether a private 
agreement, settling the remuneration to be paid for a pleader’s 
professional services, is void by reason of its being executed on a 
date subsequent to that on which the mkalatnama has been filed 
in a suit, and before decision has been passed therein ? 

“ My opinion is, that such an agreement, if it is purely a promise 
to pay certain remuneration for professional services, is not in- 
valid : and that the burden of proving the good faith of the trans- 
action is on the pleader only when the good faith is impeached 
by the client (see section 111 of the Evidence Act). At the same 
time it appears to me doubtful whether an agreement, such as 
that which was executed by the defendants in favour of their 
pleader, is not contrary to public policy, and, therefore, void on that 
ground. I nBaoSdheb F. N. MamlUk v. Kcmaljabai^ there was 
an exactly similar agreement, and it was argued by the learned 
counsel (Anstey and Latham) that to enforce an agreement of 
this kind would be a dangerous precedent to establish for vakils 
practising in the mofussaL Whilst, on the other side, it was 
contended that such agreements were frequent between parties 
and' their pleaders, and were not opposed to section 7 of Act I of 
1846. No- opinion was expressed by the Court, . the case being . 
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decided on other grounds ; and I have been unable bo find Any; 
decision on tine subject to guide me* 

“ It appears to me that an agreement— in which there is a pro- 
mise to pay a pleader a certain sum, if, in consequence of his pro- 
fessional services, the client wins the suit, as remuneration for his 
services* — cannot be held to be invalid, unless there has been mis- 
reprseentation or fraud, and the client finds himself called on to 
pay a sum utterly inadequate to the services performed. 

w Here, too, the law will not presume frauds and the burden of 
. 'proof of the good faith of the transaction is not on the pleader till 
the good 'faith of the. transaction is impeached by the client. 75 
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’'A^nsTiiorp, OX, after stating the ‘facts, continued: — We. are 
of opinion that' the agreement was executed without consideration, 
and thus being a “nudum pactum” the suit founded upon it is 
unsustainable. The plaintiff, having accepted a mhaMnama from 
the defendants upwards of two months previously to the exe- 
.. eution of the agreement, Was already hound to render his best 
services as a pleader to them in suit No. 723 of 1875, and had, as 
appears from the agreement itself, accepted that mkalatnama 
upon the terms of receiving his usual fee as a pleader. It 'must 
not, however, be supposed that we regard the appearance of that 
circumstance on the face of the agreement as a matter of import- 
, ance. It is one which, in the absence of any express stipulation 
to the contrary, the law would imply when a pleader is retained 
by a party to a suit. There was no fresh consideration proceed- 
ing from the plaintiff when he obtained the agreement of the 
16th October. He could not be more firmly bound by it to ren- 
der to the defendants his professional services than he already 
was by the acceptance of the mkalatnama. It may be noted/ too, 
that the agreement, appropriately enough, describes itself as an 
mam chithi . Not, indeed, that this is of any importance, inasmuch 
as, even if this were not so, it would be sufficiently manifest that 
: : ;|h 0 Tprpmise;: : fo pay the sum of Bs. 61, In addition , to the ordinary 
fee and earnest money mentioned in the agreement, was utterly 
^The' • District ■'•Judge ' should , be: .informed ' ■ 
that the plaintiffs suit should be dismissed with '.costs* 


s] 



property, or the price of the same. The said property was attach- 
ed in execution of a decree of this Court, obtained by the defen- 
dant against one Yanarsi Bungji and others. The plaintiff had 
applied, under section 246 of the Civil Procedure Code (YIII of 
1859), for the release of his said property, but was unsuccessful. 
Under the provisions of the latter part of the said section 246, 
the plaintiff now brings his suit to recover the property. The 
defendant takes a preliminary objection that such a suit cannot be 
entertained by this Court. 

“The question, therefore, is — has this Court jurisdiction to 
entertain this suit ? I am of opinion that it has. 

“This is a suit which comes well within the provisions of section 
6, Act XI of 1865, which distinctly gives jurisdiction over suits 
for ‘personal property or for the value of such property.’ 

“The defendant’s vakil has cited a case (which was referred by 
this Court and is reported in 6 Bombay High Court Beports, 27 
A.G.J.) as being in support of Ms contention. But, I submit, that 
the case does not apply, as it can very well be distinguished from 

vh'/ * Small Cause Court Eeference $To. 115 of 1877. ■ 
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THE INDIAN LAW HEPOBTS 


the case now under consideration. That was a case in which it 
was the decree-holder, who being unsuccessful under section 246, 
sued to establish, not Ms own right to the property attached, but 
the right of his judgment-debtor. 

“The difference that exists between the suits that may be 
brought under the provisions of the latter part of section 246 is 
plain and obvious. Either the defeated decree-holder may sue to 
establish his judgment-debtor’s right to the property released 
from attachment, or the unsuccessful claimant under section 246 
may seek to recover his own property or its value. The relief 
sought in each of these suits is very different. In the first the 
relief sought is the declaration of the title to the property of 
some person other than the plaintiff. In the second it is the 
declaration of plaintiff’s own title. The distinction between the two 
is clear and legitimate. In the one case this Court would have no 
jurisdiction ; in the other, I submit, it has, provided the property 
is personal, and its value less than Es. 500. 

£t Xn the case above cited the Judge, Mr. (rapalrav, appeared to 
think that certain decisions of the Calcutta High Court on the 
point were in conflict. But I think, with due deference, that this 
is not really the case. The learned Judge appeared not to have 
taken into account the plain and broad distinction existing be- 
tween the two classes of cases, as pointed out in the preceding 
paragraph. 

“In Woomesh Ghunder Bose v. Miulckm Mohan Sircar^ the 
plaintiff sued to recover certain bricks, his own property, after his 
claim to the same under section 246 had been rejected. The pro- 
perty being moveable, and in value less than Us. 500, it was held 
that he was bound to bring his suit in the Small Cause Court. The 
subsequent decisions of the Calcutta High Court do not, I submit, 
conflict with or overrule this decision. This case, which may be 
called the 6 brick case,’ is precisely on all fours with the ease which 
is the subject- of this reference. 

“In Bam &opdl v. Bam Gopal the plaintiff was the unsuccessful 
decree-holder, seeking to establish a lien on certain buffaloes which 
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had been attached under a [decree of Ms, but released under see- 1877 
lion 246. In Mam Dhm v. Kefal Biswas M it was again the decree- 
holder seeking to establish his judgment-debtor's right to property 
seized in execution and released under section 246. It is quite clear Kalibas 
that both these suits, as well as the suit in which reference was 
made by this Court (6 Bonn II. C. Bep. 27 A.C.J.), were suits that 
did not come within the purview of section 6 of Act XI of 1865 ; 
and differing, as these do, materially from the class of cases, such 
as the one under consideration and the 6 brick case,’ the decisions 
cited in this para, cannot, X submit, be held to govern the latter 
class of cases. 

65 There is, however, another case, Moozdeen Gazee v. Dinobundhoo 
Gossdmee (2 > which apparently conflicts with the 4 brick case 9 (cited 
above). This was a suit precisely of the same sort as the one now 
before me, brought by the unsuccessful claimant for the recovery t 
of personal property belonging to himself. The Small Cause Court 
Judge at J essore referred the case for the opinion of the Calcutta 
High Court, because he considered that the ease of Bdm Dhm 
v. Kefal Biswas W was opposed to the £ brick ease.’ The Honourable 
the High Court will observe that the Jessore Judge was clearly 
under a misapprehension as to the nature of the two cases, and 
that the decision of the Calcutta High Court, which followed on 
this reference, is unsatisfactory for the same reason. Mr. Justice 
Jackson in his judgment says that the ease of Bdm Blum v. Kefal 
Biswas was c precisely on all fours ’ with the case referred by the 
Jessore Judge. Here, as their Lordships will observe, the Judges 
of the Calcutta High Court lost sight of the distinction between 
the two classes of cases, which arise under section 246, and there- 
fore their decision is open to objection. 

“ The decision of Scotland, O.J., and Innes, J., in Janahidmmal 
v. Vithenadien supports the view taken in the 4 brick case.’ In 
this case the plaintiff, wife of a judgment-debtor, having been un- 
successful under section 246, sued to recover the property which 
had been attached in execution of a decree against her husband. 

, The 'Madras Judges' held that the Small Cause Court had jurisdic- 
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necklace was attacked under a decree oi mis uoui-u ^ — 
lal came in as claimant under section 246, hit was unsuccessful. 
He then filed Ms suit in the Court o! the Subordinate Judge of 
Ahmedabad for the recovery of the necklace, and obtained a decree. 
On appeal to the Assistant Judge, the said decree was reversed. 
Kesowlal preferred a special appeal to the High Court. The 
High Court dismissed the special appeal on the ground that the 
suit was in the nature of a Small Cause Court suit, and|the special 
appeal did not lie. On review this order was confirmed by JJ. 
MelviU and Pinhey (special appeal No. 291 of 1876. Dismissed 
11th August 1876. Final order 14th December 1876.) 

« As the question is of considerable importance, and as an express 
decision of the Honourable the High Court of Bombay on the 
point is desirable, I make this reference.” 

No counsel or pleader appeared on either side. 

w«™ nOT (IT -—The nlaintiff sued in the Ahmedabad Court 


under Bs. 500 in value, to recover that property or its value from 
the defendant, Kalidas Timed, who had caused it to he attached in 
execution of a decree obtained by Mm against Yanarsi Rangji. 

The question is, whether the Court of Small Causes has jurisdic- 
tion to entertain the suit, it appearing that the plaintiff’s claim 
had been rejected upon an application made by Mm under section 
246 of Act YU! of 1859, in the cause in wMch the decree, under 
wMch. the attachment had been made, was passed. Tne Judge is 
of opinion in the affirmative, hut has referred the question to this 
Court. Woomesh Chunder Bose v. Muddun Mohun Sircar W is in 
point — the suit there having been brought, as here, hy the alleged 
owner of the property attached— and supports the jurisdiction > of 
the Court of Small Causes. Bam Dhun Bisms v. Kefal Bis - 

(i) 8 Mad. H. 0. Ecu. 36. < 3 > 2 Calc, W, B. 44 Civ. Rul. 


VOL. II.] 


BOMBAY SERIES. 


369 


i 


was^ is distinguishable, on the ground that the plaintiff there was 
not the alleged owner of the property, hut the attaching decree- 
holder. The Judge, who referred that" case to the High Court of 
Calcutta, did, expressly on that ground, distinguish it from Woomesh 
Chunder Bose v. Muddun Mohiin Sircar Peacock, O.J.,inhis 
judgment does not notice that case ; hut his brief remarks would, 
so far as we understand them, appear to place no weight on the 
distinction, inasmuch as his decision appears to proceed upon the 
ground that fi< the suit, which by section 246 of Act VIII of 1859 
is given to a party against whom an order under that section is 
made, is fi a suit to establish his right/ ” which suit Peacock, OH 
and Matter, J., thought a not maintainable in a Small Cause Courts 
Jethdbhdi Bhaiehand v. Bdi Lakhu^) for which no reasons were 
given, also was a suit by a decree-holder, and, therefore, is not in 
point. Bam Gopal 8hdh v. Ram Gopal Shah and others was a 
suit to enforce a mortgage lien, and, therefore, is not in point. In 
January 1870, L. Jackson, J., and Glover, J., in Moozdeen Gdzee 
v. Dinobundho Gossdmee / 8 > which seems to have been a suit by the 
alleged owner of the property, treated that case as on all fours 
with Bdm Dhm Bisivas v. Kefal Biswas / 6) and they, accordingly, 
held that the Small Cause Court at Jessore could not entertain the 
suit ; but, if we be right in gathering from the terms of the re- 
ference made by the Judge of that Court that the plaintiff there 
was the alleged owner of the property, that ease does not seem to 
be on all fours with B dm Bhun Biswas v. Kefal Bisivas^ which 
was a suit by a decree-holder. 

Jcmakiammal v. VithenadienJ® decided in February 1870, is in 
point here— -it being a suit by the alleged owner complaining of a 
wrongful seizure. The High Court of Madras (Scotland, C.J., 
and Innes, J.,) held that the Court of Small Causes had jurisdic- 
tion. That decision was followed in 1875 by Morgan, C.J., and 
Kindersley, J., in Kundeme Maine v. Bdmo Laichmipati^ which 
also was a suit by the alleged owner to recover the property or its 
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1877 value. The reports of those Madras cases do not show that any 
of the Calcutta decisions above mentioned or the Bombay decision 
Gakesh were brought to the notice of the Madras High Court. We do 
not think that the concluding passage in section 246 of Act YIII 
of 1859, which leaves it open to a party, against whom an order 
upon an application under that section has been made, to bung 
a suit to establish his right at any time within one year from the 
date of the order,” prevents a tribunal, before which such a party 
might have brought his suit if there had not been any application 
made under that section, from entertaining it. Whenever a per- 
son sues to recover property alleged to have been wrongfully 
taken from him, he sues to establish his right to it, and, if he did 
not so estab lish his right, he could not recover it in specie or com- 
pensation by way of damages for it. Whether the new Civil Pro- 
cedure Code (Act X of 1877) allows such a suit as the present, by 
an alleged owner, to be brought in a Court of Small Causes, it will 
be time enough to say when the question arises. And we refrain 
from giving any opinion on the question whether or not an attach- 
ing decree-holder, against whom an order has been made under 
section 246 of Act YIII of 1859, can maintain a suit in the Court 
of . Small Causes to establish his right to retain his attachment. 
We concur in the opinion of the Judge ox the Court of Small 
Causes at Ahmedabad, that he may entertain the present suit. 


Halidas 

Umed. 


[APPELLATE CIVIL.] 

Before Mr. Justice West and Mr. Justice Pinhey . 

EHABDG NABAYAN KULEARNI (obiginal Defendant), Appel- 
lant 'y. APAJX S AD AS HI V EULKAENI (obiginal Plaintiff), 
Respondent.* 

Bombay Hereditary Offices Act III of I Jurisdiction— Suit for declara- 

tion of right to officiate as sole representative of a branch of a mtanddr 

family. 

From the date of the coming into force of the Bombay Hereditary 
Offices Act III of 1874, it is not competent to the civil Court to entertain a 
suit for a declaration of right to officiate as the sole representative of a 
branch of a vatandar family, the Act constituting the Collector a judge 
for tins and other purposes of the Act, 

' /;# Special Appeal No. 32 of 1877. . 


Eovem* 
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This was a special appeal from the decision of 0. F. II. Shaw, 1877 
Judge of Belgaum, confirming the decree of the Subordinate Judge Khando 

° f 0Mk0di - 1 „ 1 luL^BKI 

The plaintiff and the defendant were members of the same 

branch of a vafand&r family, each holding an eighth share in a s ^hit 
kulkarai vatan. The former in his plaint alleged that, as the Kulkabhx 
representative of the eldest branch of the family, he was entitled 
to officiate solely, to the exclusion of the defendant, and by rota- 
tion with other branches of the family not before the Court. He 
asserted that the sole right in his branch belonged to him, and 
complained that the defendant, by getting his name entered in 
1867 in the Collector's rotation list, had infringed that right* He, 
therefore, prayed for a declaration of his exclusive right to officiate 
in Ms branch. ■ : ; \ . 

The defendant denied the plaintiffs exclusive right, and con- 
tended that the civil Court had no jurisdiction to entertain the 
suit, the authority to take cognizance of it being vested in the 
■ 'Collector by Bombay Act III of 1874. ■■■.:';/■ 

Both the lower Courts allowed the defendant’s objection, and 
rejected the plaintiff’s claim. 

Sh&mrav VUhal for the special appellant A long course of the 
decision of the Bombay High Court shows that the civil Courts 
exercised jurisdiction in suits like the present before the passing 
of the Hereditary Offices Act : Kmhdbd v. Collector of 
Scmgdpd v. SanganbiimpdS 2) Bombay Act III of 1874 does not, 

in clear and explicit terms, deprive civil Courts of the jurisdiction 
which they have been exercising. It does not give to the Collec- 
tor a new jurisdiction, but simply prescribes a procedure in the 
exercise of the jurisdiction which he possessed under Act. XI of 
, 1848 . 

(0 Sp. Ap. No. 84 of 1876, deckled 18th September 1876 by Westropp, CX, 
and Muabliai Haridds, J„ p. 207 of printed judgments for 1876, not re- 
ported. 


( ) Eeg. Ap. No. 40 of 1875, decided by Westropp, OX, and Nanabkai 
Haridas, J., on 20th September 1876, p. 214 of printed judgments for 1876, 
not reported. Both this case and the one cited above, seem to have been 
;■ ; instituted' while Act- XI of 1843 was in force, which Act was repealed by 
Bombay Act III of 1 87 k 
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■■'OflScers..-' ' are; in 'son!© eases'^ to "Tb-'e : construed ' resirietively, ' {see , 18717 : 

' Winter v. Attorney- General of Victoria^) it appears tons that in' Khatoo 

the present instance the intention, of the Legislature to- transfer Nakayas 
1 _ ° A/" p. Lulyasni 

the jurisdiction from the ordinary Judges to the Collectors is too Vm 

clear to be doubted. The Collector was formerly a merely exe- 
cutive officer, with a certain legal importance attaching to his Euleassti# 
acts under sections 19 and 20 of Regulation XYI of 1827, but 
subject to control in the performance of those acts by the civil 
Court. He has now been made a Judge for the particular purpo- 
ses of the Vatandars 5 Act. His jurisdiction in that character could 
not be interfered with so long as it was exercised in the way 
provided by the Act. Bee Caledonian- Manway Co. v. Sir J Fm. 
CamuchaelJ^ the principle of which is involved in the cases of 
Buroda Pershad v. Cora ChundJ® Heera Chimd v. SJiama Churn ,(*) 
and Mum Tarak v. Din&ndthS 5) It is only essential that he con- 
form to the mode of exercising his statutory power prescribed by 
the law which confers it. (See per Sir GK Jessel, M. R., in Taylor 
v. Taylor . W) 

It appears to us, then, that the civil Courts have no power to 
give to the plaintiff the declaration that he seeks, because not 
only can they not afford a consequential remedy, but because 
they can no longer establish a right which the Collector would be 
bound to respect. Every vatandar [now is as against other co~ 
vatandars placed as regards the civil Courts in the same position 
that the rightful claimant to a mdilki y or right of eldership, for- 
merly occupied. As the fact of being radii gave to him in whom 
the quality was vested no preferential right beyond what apper- 
tained to the vatandars generally, so now the relations of all the 
vatandars inter se with reference to their recognition as repre- 
sentatives are placed entirely at the disposal of the Collector. 

The decision in Abdji y. Niloji ^ therefore, applies to this case. 

That decision was recognized as binding in Ningcmgavda v. : 
Satyangavda , (s > although another ease was pointed to in which 
the right of action and the jurisdiction of the Court were recog- 
(H L. R. 6 P. 0. 878. ; (2) L. E. 2 Sc. Ap. 50. 

<») 12 Calc. W. B. 160 Civ. Bui. W 12 Gale. W. E. 275 Civ. Bui. 

' m Ben g. L. B. ISA ' ' ; ' ’ ^ (6) L. R. 1 CL D 426. 

- 0} 2 Bom. H. C. Eep. 342. (8) 11 Bom. H. C. Hep. 232, 

b 661 — 3 





Ehando 

Kabayah 

X'clkabni 


Apa,ti f avonr 0 f the plaintiff s sole right according to custom ana 

IfiiTJJi. prescription to officiate as kulkarni, still as both parties are 
admittedly and equally co-vatandars, the Collector, and the Col- 
lector alone, could admit either or both of them to the class of 
representatives capable of officiating under the present law. This 
he would have ‘ to do on an investigation made by himself, and 
according to his own judgment, not according to the view taken 
by this Court. Its decree in favour of the plaintiff would thus 
be purely abortive. Tire establishment of the new jurisdiction 
thus excludes the older one, and the claim was rightly rejected. 
"We confirm the decree of the District Court with costs. 

Decree affirmed. 

(1) Sadat Alikhcm v, Khajel Ahdnl G-ani, 11 Beng. L. E. 203 P. C. 

Note.— In Bhejang Sanmdji Kvlkarm r. Scmjiv Baswant and another 
{special appeal Mo. 157 of 1877), decided by the same learned Judges on the 
21st of November 1877, the plaintiff asked for a similar declaration as m 
the above case before the Bombay Hereditary Offices Act came into oper- 
ation. Their Lordships allowed the claim, making (among others) the fol- 
lowing remarks : — 

“It is urged tkat the Bombay Yatandars Act lias taken tlie matter out of 
. ; i the jurisdiction of the civil Courts. But the Act says nothing as to pending 

suits, and, in the absence of such a provision, this suit, which was instituted 
before the Act was passed, is to be disposed of according to the law as it 
stood when the litigation began. Taking it as a correct proposition that 
the right of action formerly subsisting has now been withdrawn, ‘ it is a 
general rule that when the Legislature alters the rights of parties by taking 
away or conferring any right of action, its enactments, unless in express 
terms they apply to pending actions, do not affect them.’— Per Sir G-. 
Jessel, M. It. In re SucJte iff Co., L. E. 1 Ch. D. 48. 

k sf q must therefore reverse the decree of the District Court, and award 
to the plaintiff the declaration that he is entitled to a moiety of the office 
of kulkami. This decree will not affect the exercise, by the Collector, of 
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Before Sir M. M, Wesiropp } Kt ,, Chief Justice , and Mr. Justice Melvilh 

CHIN TO ABAJI EXTLKARNI (oeiginal Defendant), Appellant v. j_g^g 
LAKSHMIBAI kom SAEHARAM ANTAJI {oeiginal Plaintiff), January 10. 
Respondent.* ; ; .A“ ! 

Representative rata nddrs — Bo mbay Hereditary Offices Ad No. Ill of 1874 
— Jurisdiction of civil Courts. 

Since Bombay Act III of 1874 came into force, no suit will lie in a civil 
Court for a declaration that a parson is eligible to officiate as a hereditary 
officer falling .within the scope of that Act, 

Since that Act became law, none but representative vatandars, or their 
deputies or substitutes, can officiate; and the duty of determining what 
persons shall be recognized as representative vatandars, is vested in the 
Collector, whose proceeding is a judicial proceeding. 

This was a second appeal from the decision of W. H. Newnham, 

Acting Judge of Poona, affirming the decree of Dinanath Atma~ 
ram Dalvi, Second Class Subordinate Judge at Junnar. 

Lakshmibai brought this suit in 1876 to establish her right to 
a fourth share in the kulkarni vatan of Savargaon and Baste, and 
her right to officiate. The defendant, among other objections, 
pleaded that, under Bombay Act III of 1874, the civil Courts had 
no jurisdiction to try the suit, as he had been appointed by the 
Collector after due inquiry under that Act. Both the lower Courts 
held that they had jurisdiction, and allowed the plaintiff’s claim on 
the merits. , ' 1 1 '' > . . ; . a:;:. 

Shdmrdv Titlml , for the appellant, contended that the cogni- 
zance of the suit by the civil Courts was barred by the Bombay 
■Vatandars 51 Act No, III of 1874, and cited Khando v. Apd/fi B> in 
support of his contention. 

No one appeared for the respondent. ■ 

"Westropp, C.J. : — It does not appear that the right, of the 
plaintiff to a share in the vatan property has ever been disputed 
by the defendant, or that any possession which she has had of it, 
or of a share in it, has been disturbed. So that, in deciding this . 
case, our decree cannot affect her interest in, or possession of, that 
property in any respect. The Subordinate Judge has declared 

* Second Appeal No. 270 of 1877, 

CD Supra, p. 370, 
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Decree reversed. 


(3) Supra, p. 370, 
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— ~ 7~7- of flie family* r wi a re any mem- 

ffi^bay Act III Of 1874 never J'f^y 0 f vatanddrs to 'be the 

L— her •* • It e^y " 

*££far (!) It has declared a person to be eligible 

' AstIji. to do: Alaji v. M - J ’ Sat , l&nqav da ^— but not that be was 

to officiate — NmgangavcU «<■./ J ■ familv. Since 

«o in preference to any other member ot 

*J» * * * 187 "J1C” tor in to 

ratandirs or their iepn to. oi determining what 

Act , oan officiate (section 24), — ^ ^ £ TOta ata * vested 

persons shall he record as mpes^ # pr0 . 

* *T °f t” S Id tie isan appeal from bier to the Be- 
eeedmg (sec i . These enactments seem eo as 

venue Commissioner (section )• . , ,, , t 0 f the 

to emlnde hy direct implication any „ght on he pait^ ^ 
jM Conrts to declare that persons are elr 
h reditary officers faffing within the scop, of 
1874. It has already been d.termmed her , in too® or 
* J v A. n/l! ; ( 3 ) that a suit will not lie m a civil Com. to 
f f ,‘^n exclusively entitled to officiate as a hereditary 
eST The principle on which tot decision was armed at n, 
applicable in this case. 

We think that, since the Act of 1874 came into force, no suit 
will He in a civil Court for a declaration that _a person is g 
to officiate as a hereditary officer faffing nothin the scope of that 

Act The present suit was instituted on the 1-th . ’ 

is therefore! governed by that Act;- and as the plaintiff s intern* 

in to ratoi property 

plaintIff t0 Pay tbe pendant Ms 
Z oi to sol, and to parties respectively to hear tom own costs 
of both appeals. 
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[APPELLATE CIVIL.] 

Before Mr. Justice West and Mr. Justice Hinhey. 

RANGITBAI (oeiginal Defendant), Appellant v. BHAGIETBCIB ll 
(oeiginal Plaintiff), Respondent.* 

Hindu law — Adoption— Competency of a wife to give in adoption — Condi- 
tional adoption — . U on fulfilment of a condition' — Mistake of fact. 

According to the Hindu law prevailing in tlie Bombay Presidency a wife 
is not competent to give lier son in adoption against the will, express or 
implied, of her husband, the father of that son, or under circumstances 
from which the husband’s dissent can be inferred. 

Where the natural father of the son given in adoption wrote to the adop- 
tive mother, a widow, giving his consent to the adoption on certain 
conditions. ■ ' 

Held that a non-fulfilment of one of the conditions rendered the adoption 
invalid, notwithstanding that the condition was unnecessary, and imposed 
in consequence of a mistake as to the necessity for the assent of Govern- 
ment to the adoption. 

This was an appeal from the decision of P. S. Binivale, Subor- 
dinate Judge, First Glass, at Ahmednagar. 

The Nimbalkars owned considerable moveable and imm oveable 
property at Mirajgam, in the district of Ahmednagar, On the 
death of Gajrabai, the proprietress, the property devolved on Jaya- 
vantrav, who belonged originally to the Eanadive family, but had 
been adopted into the Nimbalkar family by Gajrabai. CD At the 
time of Jayavantrav’s adoption (4th February 1865) he was 
a grown-up man with two unmarried daughters, Bhagirthibai, 
the plaintiff, and Rangubai, the defendant in the present suit. 
Jayavantrav died on the 15th April 1869, leaving h im surviving 
his widow Gangabai, his daughter Bhagirthibai, who had married 
in the meanwhile, and his daughter Rangubai, who had not then 
been married. 

On JayavantmVs death the property devolved on Gangabai, 
who continued in possession till her death on the 25th of January 
1872. 

The plaintiff alleged that, ten days before her death, Gangabai 
had adopted Gajrajirav, the son of her sister, Vithabai. At the 
time of the alleged adoption, G&jr&jirav was an infant, fourteen 

* Regular Appeal Ho. 28 of 1877, ■ Y p 

CD See 4 Bom. H. G. Rep. A, 0. 3. 191. 


1877 

October 10. 





1877 months old. He died on the 23rd August 1872, three months after 
Ea^-cbai defendant Rangubai’s marriage, and the plaintiff claimed from 
v. Rangubai a half share in the Mir a j gam estate, on the ground that 
BHA ^ THIfc both the plaintiff and the defendant were the married sisters of 
Gajr&jirav, the last legal owner. The plaintiff’s evidence went to 
show that the consent of the boy’s natural father to the adoption 
was contained in two letters (exhibits 31 and 32), in which he 
insisted that, before the adoption was made, the adoptive mother 
must obtain the consent of the British Government, of her own 
family, and of the bankers of the town. The consent of Govern- 
ment never was obtained. 

The defendant denied the fact of adoption, and disputed its 
validity, asserting that she, being unmarried at the time of her 
father Jayavantrav’s adoption, was then engrafted with him into 
the adoptive Nimbalkar family; and finally claimed to have a 
preferential right to succeed to Gajrajirav’s property, supposing 
Ms adoption to have been both genuine and valid. 

The Subordinate Judge held the adoption proved ; and, finding 
that the plaintiff and the defendant were both married sisters at 
Gajrajiravs death, awarded the half share claimed. 

Skdnidrdm Ndrayan for the appellant: — Our first objection is 
that Gajrajirav was never, in fact, adopted* Ir* the second place 
we say the adoption, even if made, is invalid. aThe plaintiff has 
brought forward evidence to show that Vitha ii, with the per- 
mission of her husband Khrishnarav, gave tl^ir son in adop- 
tion to Gangabai. It will not be disputed tJt t Yithabai with- 
out such permission could not give away the ^ child — Ndrayan 
v. NdnS l) and Basket idppa v. ShvvUngdppdW — co rd the chief evi- 
dence to prove the permission consists of tw&Iletters, Nos. 31 
and 32, addressed by Erishnarav to Gangabai and her father and 
uncle. In these letters Erishnarav grants the permission to adopt, 
subject to the prior fulfilment of three conditions : viz., 1, the sanc- 
tion of the British Government ; 2, the approval of the members of 
the adoptive family ; and, 3, the approbation of the bankers of Miraj- 
gam. The two latter conditions may have been performed, but the 

w 7 Bom. H. 0. Sep. 163 A, GL J. 

10 Bom., EL 0. Sep. 268, Bee Baja Yyankatrav y* Japavardrm, 
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first was not. Moreover , G&jr&jirdv was the only son o£ Erish- 1877 
narav, and could not be given away: Raja Upendra Lai Roy v. & a;k&u;b X£ 
Shrmati Rani Prasanna MayiS l) 

Bitagiethi 

[West, J. : — On this point the Courts have held differently in 
this Presidency. A great conclave of the sastris at Poona de- 
clared that, although it might be very wicked in the giver to give 
away an only son, the adoption, if otherwise unobjectionable, was 
not invalid. The Privy Council, in Nilmadhub Loss v. Bishum- 
her DossJ® recognizes the possibility of the adoption of an only 
son.] 

But, admitting the adoption to have been made, and to be valid? 
we say that at Jayavantrav’s adoption the position of the plaintiff, 
who was married, remained unaltered. She never became a Nim- 
balkar: Raghumdha v. Sri Brizo KishoroS ® Sir James Oolvile, 
who delivered the judgment of their Lordships in that case, 
observes at page 191: “The Hindu wife, upon her marriage, 
passes into and becomes a member of that family/ 5 

Vishvandth Ndrayan Mdndlik , for the respondents : — The 
adoption of Jayavantrav was duly authorized and performed. 

[Goes into evidence to show the factum of adoption.] In letters 31 
and 32 Krishnar&v, after imposing three conditions, leaves it en- 
tirely to the adoptive mother Gangabai to act as she pleases. 

Two of the conditions imposed have been complied with. The 
third one, as to obtaining the previous sanction of the British 
Government, is unnecessary, and founded on a mistake of fact. 

The conditions, as a whole, were complied with. 

tie then cited the following :— 1 Strange H. L. 91 ; 1 Story 
Eq. Jur. 182, 183 ; Leake on Contr. 357 ; Act IX of 1872, ss. 22 and 
189 ; 1 Domat’s Civ. Law 499 ; Kennedy v. Panama Company S® 

West, J. : — We are of opinion that it is not within the compe- 
tence of a wife, according to the Hindu law prevailing in this part 
of India, to give a son in adoption against the will, express or 
implied, of her husband, the father of that son. The principal 
authorities are quoted in the judgment of Sir M. Westropp, OX, 

(i) 1 Seng. L. B. 221 A. C.‘J. < 2 > 13 Moore I. A. 85. , 

$ L £. 3 Ind. App, i§4 <*) L. B. 2 Q. B. 580 ; see p, §88. 
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in Ndrdyan v. Mn&W and Bashetiappa v. ShivUngappaS 2 > There 
‘ is a certain degree of ambiguity in the original passage of Mann 
(ch. IX, 168), C3) arising from the use of singular nominatives with a 
' disjunctive particle along with a verb in the dual ; but the two prin- 
cipal commentators, Medhatithi and Kulluka, have both construed 
the passage as requiring the concurrence of both parents to a 
giving in adoption. According to Vashista, quoted in the Dattaka 
Ghandrika, a woman is not either to give or to take in adoption 
without the assent of her husband ; and though Dewandha Bhat 
urges that non-prohibition may constitute assent, he applies this 
only to the cases of the husband’s being dead, or having emi- 
grated, or entered a religious order. The Dattaka Mimansa, 
which is of high authority on the subject of adoption, allows 
the father to give in adoption without the assent of the mother, 
but not the mother to give without the assent of the father. 
The Yyavahara Maynkha repeats the text: “Let not a woman 
give or accept a son without the consent of her husband,” !*) and 
the Mitakshara is to the same effect.* 5 * A mother may give a 
son with her husband’s consent during the husband’s absence or 
after his death, though ordinarily he is to be given by the father 
or by both parents. The absence here contemplated is mani- 
festly not such an absence as is compatible with the interchange 
of letters by post ; it means an absence shutting out the mother 
from communication when some emergency has arisen which 
U) 7 Bom. H. C. Bep. 153 A. 0. J. ; see pp. 167-8. 

(2) 10 Bom. H. C. Bep. 268 ; see pp. 271-2. 

(8) fiTcnfiraiTO^i i 

II Mat d pita vd dadydtdm yamadbhik putramapadi, sadrisam priti- 
sanyiiktam sa jneyo datrimah sutah : <s lie is called a son given whom kis 
father or mother affectionately gives as a son, being alike [by class] and in a 
time of distress ; confirming the gift witk water.”— Mit., ckap. I, sechXI, pi. 9„ 

(4) | Na tu .striputran 

dadyat pratigrikniyat ^vanyatranujnanad bkartuk. See Borr., ckap. IV, 
sec. V. 16. „ • ■ ■ ^ 

l5) smr wtf®icr mm 1w gfa-Ri inpik dp # ' 

cfW. M&tra bkatrannjnaya. proskite prete va bkartari 

pitra vobhabhyam savarnaya yasmai diy ate sa tasya dactakak pntrali : Ci He. 
who is given by kis motker witk her husband’s consent, while her husband 
is absent, [or incapable though present] or [without his assent] after her 
husband’s decease, or who is given by his father, or by both, being of the 
same clam with the person to whom he is given, "becomes kis given $on 
(dattaka), 59 — Mit, chap. I, sec. XI, pi. 9. 


Ea^gituai 

V , 

Bhagisthi. 

BAI. 
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would justify the giving of the son. Even in that ease, the i 877 
Mitakshara and the Mayuklia seem to regard the consent of the ■R AV Oin ,^ T ~ 
father as indispensable, though, possibly, the condition of absence «. 
in the intended sense may be read grammatLeally in the Mitaka- Bha ®/ i ETH1 
shara as a condition, the satisfaction of which would enable a 
woman on a proper occasion to act without the express assent of 
lier husband. 

It would be going far beyond this to allow that a woman may 
give away her and her husband’s only son, while she is on a visit, 
having the child with her, and while her husband is within reach 
of communication in a few days by post, not only without his 
assent' but against his will. If his dissent has been expressed, or 
can be inferred, there is no authority for reducing Mm through the 
folly or the caprice of his wife, who may be subjected to very 
injurious influences, to the painful condition of sonlessness. 

In the present case the documents Nos. SI and 32 addressed to 
Gangahai, the intended adoptive mother, and to her father and 
uncle, express in the most emphatic terms and repeatedly that the 
writer Ivrishnarav, father of the intended adoptive son, will con- 
sent to the adoption only if the assent of the British Government 
be previously obtained. a Without the prior order of the British 
Government,” he says (31), “you are not to make the adoption, 
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1877 Ms will as it existed then. Yithabai was in the house of her 
— — — — W sister GangabM when they arrived (135, 337), and they were 
T BAI read out at the adoption. She had not, and could not suppose 
Bbauimhi- g]i0 tad) authority after these letters had been received, to give 
BAI ' her son in adoption without the condition that Knshnarav had 
attached to Ms assent being satisfied. Until assent of. the British 
Government had been obtained, and “an order issued in the boy s 
favour as to all the possessions” of the family, his language con- 
veyed an absolute prohibition to the proposed adoption. 

It has been contended before us, by Rav Sahel) Yishvan&th 
Narayan Mandlik for the respondent, that the condition as to the 
prior sanction of the Government being but one of three (the 
other two being the assent of the family and the approval of the 
sankars), the other two of which were substantially complied 
with, a literal fulfilment of it was not to be exacted. If the group 
of conditions, viewed as a whole, was substantially satisfied, Krisn- 
narav’s desire was, it is said, sufficiently fulfilled, and the adoption 
must be taken to have been made with Ms assent. It is obvious, 
however, that he, having a right to impose Ms own terms, made 
the prior assent of the Government to the adoption an essential, 
if not the principal, condition of Ms own assent. It could not be 
dispensed with or relieved against. An adoption made in dis- 
regard of it was no adoption at all. But his requirement, it is 
further urged, was grounded on an entire mistake. The estate, 
having come under the summary settlement, had been reduced to 
the condition of private property. Krishnarav s principal object 
' had already been attained, and there being thus no necessity to 

apply to the Government for a sanction to the proposed adoption, 
the condition he had imposed was satisfied, or, being grounded on 
an erroneous conception, needed not to be satisfied. His assent, 
free from all conditions, was to be inferred when the condition he 
had imposed was one of no practical importance. But the only 
document (225) relating to the summary settlement of the estate 
dates from 1864. It is not to be supposed that in the course of 
the negotiations connected with the adoption, Krishnai av had 
not become acquainted with it, and the reason. he assigns,, of 
family wrangles, might reasonably make him desirous of having 
the estate secured to his son by an express decision of the 
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[APPELLATE CRIMINAL.] 

Before MLr* Justice 3FIvill and Uj\ Jusitce But, 

■■ 'IMPEEATEIX PADMANABH PAL* 

Me Code of Criminal Procediwe (Act X of 187 2), Section 468 — Sanction to 
prosecute — ’Relative positions of a Magistrate of the First Class , the 
Magistrate of the District , and the Court of Session . 

For the purposes of section 468 of the Code of Criminal Procedure (Act 
X of 1872) a Magistrate of tlie First Class is subordinate to the Magistrate 
0 f the District : a sanction given by the latter to prosecute a person for in- 
tentionally giving false evidence before the former is s therefore, legal and 
sufficient, notwithstanding the refusal by the former to give such sanction 
himself. 

Semite that the Sessions Court has not power to give such sanction. 

. Padmanabh was convicted by a First, Class Magistrate on alter na- 
tive charges of having given false evidence. The perjury was assign-, 
ed upon two. contradictory statements made by the accused before 
two other First Class Magistrates, Mr. Monteath and Mr. Thakur, 
the former of whom gave the sanction to a prosecution required 
by section 488 of Act X of 1872, but the latter refused to give a- 
similar sanction in respect of the statement made by the accused 
before him. The District Magistrate, however, upon application 
being made to him, granted a sanction in respect of the statement 
made before Mr. Thakur, and the trial proceeded with the result 
stated above. 

Paclmanabh appealed to the Session Court, which annulled the 
conviction and sentence of the First Class Magistrate, on the 
ground that there had been no legal sanction for a prosecution in 
respect of the evidence alleged to have been given by the accused 
before Mr. Thakur. 

The High Court, on an examination of the First Class Magis- 
trate’s criminal calendar for March 1877, sent for the record and 
proceedings in this ease, and the Government of Bombay appealed 
from, the decision of the Session Court, reversing the conviction. 

Nanabhai Sarida s, Government Pleader, for the Crown The 
question for determination is whether, for the purposes of section 
468 of the Code of Criminal Procedure, a Magistrate of the First 
Class is subordinate to the Magistrate of the District or the Court 
of Session. The Code by section 87 has distinctly provided that 

* Criminal Eeview jNo. iOB of 1877. Appeal No, 174 of 1877. 
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October 4. 
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all Magistrates of the First, Second, or Third Glass in a district shall 
he subordinate to the Magistrate of the District. The Legislature 
is not content with doing this ; it emphasizes the expression of its 
command by further directing that “ neither the Magistrate of 
the District nor the Subordinate Magistrates shall be subordinate 
to the Session Judge, except to the extent and in the manner pro- 
vided by this Act.” The positive assertion of one status, coupled 
with an emphatic denial of a contrary status, should be considered 
as conclusive, especially when it is borne in mind that a different 
state of things existed under the old Code, and to remove all 
doubts the peremptory negation was newly enacted. Sections 44, 
45, and 296 show that the subordination is not executive or de- 
partmental merely, but judicial. Section 44 speaks of a 4 transfer/ 
and section 45 of a * reference * of a criminal case, both judicial 
acts. Section 296 speaks of the c dismissal of a complaint/ and the 
* discharge of an accused person/ also judicial acts. [Melvill, J.:~ 
Section 828 gives the Magistrate of the District power to set aside 
a conviction, which certainly is a judicial act.] 

Shdmrav Vilkal , for the accused : — The Gode contemplates two 
sorts of subordination, viz., executive and judicial. The former 
covers such acts as are spoken of in sections 44- and 45, The test 
of the latter is this — To whom does an appeal lie if there has 
been an error. And it is clear that, except in the trivial case of 
giving security for good behaviour, mentioned in section 267, the 
Court of Session is the tribunal to which appeals lie from the judi- 
cial acts of the Magistrates of the First Glass.:;/' 

Section 468 speaks of the sanction of the Court before or 
against which the offence was committed, or of some 4 Court ? to 
which such £ Court ? is subordinate. The Code nowhere speaks of 
the Magistrate of the District as a ‘ Court/ His 4 Court ’ is that of 
a Magistrate of the First Glass. [See section 5,] In the exhaus- 
tive list which the Legislature gives of the powers of a Magis- 
trate,' It 'makes no mention whatever of the power of the District 
Magistrate to sanction prosecutions under sections 468 and 469 
for offences committed before Magistrates of the First Class. 

Melvill, J., after reviewing the facts of the case stated' above,' 
proceeded;':— Section' 468 of the Code of Criminal Procedure re- 
b 747—1 ‘ 
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quires that the sanction to a prosecution should he given by a the 
Court before or against which the offence was committed, or of 
some other Court to which such Court is subordinate/ 5 

The decision of the Session Court proceeded upon the ground 
that, although, in certain executive matters, all Magistrates are 
subordinate to the Magistrate of the District, yet that such sub- 
ordination is not of a judicial character, and that, as a Court, a 
Magistrate of the First Class is not subordinate to the Court of the 
Magistrate of the District, but to the Court to which appeals 
from the decisions of a Magistrate of the First Class ordinarily lie, 
i,e.j to the Court of Session. 


Jmpebatexx 

' t\ 

pADMMJJiBH 

Pax. 


There is no doubt a good deal to be said in favour of the view 
adopted by the Session Judge. Section 5 of the Criminal Pro- 
cedure Code divides the Criminal Courts in British India into 
four grades only, and one of these is the Court of the Magistrate 
of the First Class. The Court of the Magistrate of the District is 
only the Court of a Magistrate of the First Class, and primd facie 
the Courts of other Magistrates of the First Class would be co-ordi- 
nate with, and not subordinate to, another Court of the same grade. 
We have little doubt that when sections 468 and 469 of the pre- 
sent Code were first enacted in ‘Act XXV of 1861 . (sections 169 
and 170), it was intended that the sanction contemplated should 
be given by the Court before which the offence was committed, or 
by the Appellate Court, or the High Court. And it is probable 
that when section 23Gr was added to the old Code, and afterwards 
when section 37 of the present Code was enacted, it was not 
intended to introduce any change in the law upon this point. 
But these sections most distinctly provide that all Magistrates, of 
whatever class, shall be subordinate to the Magistrate of the Dis- 
trict : and on a careful consideration of section 37 of the 'present 
Code and a comparison of its provisions with those of other sections, 
we are unable to come to the conclusion /hat such subordination 
was intended to be of a merely executive, and not of a judicial, 
character. On the contrary, there are many sections of the Code 
‘which clearly provide for the judicial subordination of the Court 
of a Magistrate of the First Class to the Magistrate of the District'. 
For example, the Magistrate of the District may in certain cases 
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set aside a conviction ■by' a*, Magistrate of the First Class (section 1877 
328) ; he may order a committal for trial in session cases, if he i MPEE ateix 
thinks that a complaint has been improperly dismissed, or that an v - 
accused person has been improperly discharged by a Magistrate Pa i. 
of the First Class (section 296) ; and in certain cases he may even 
hear an appeal against the order of such Magistrate (section 267). 

In all these instances the Magistrate of the District is acting 
judicially, and as a Criminal Court, within the definition of that 
term in section 4. In these instances, at all events, the Court of 
the Magistrate of the First Class is subordinate to the Court of the 
Magistrate of the District: and we can find ho sufficient reason 
for saying that the same subordination does not exist for the pur- 
poses of section 468. We think that the sanction of the Magis- 
trate of the District in this case must be regarded as a legal and 
sufficient sanction, and that the order of the Session Court must, 
therefore, he set aside, and the appeal of Padtnanabh must be 
heard and disposed of by that Court on the merits. 

We should certainly have preferred to hold that, for the pur- 
poses of sections 468 and 469, a Magistrate of the First Class is 
subordinate, not to the Magistrate of the District, but to the Court 
of Session. It is very essential that the Court of Session either 
when sitting in appeal, or when trying a case committed to it by 
a Magistrate of the First Class, should have the power to sanction 
a prosecution for the offence of false evidence or of forgery, com- 
mitted in ‘the Court of the Magistrate. It is not necessary for 
us now to decide whether the Court of Session has or has not such 
power. But in the absence of any express provision to that 
effect in the Code, it is impossible not to see that it would be diffi- 
cult to hold that the Court of Session has such power, in the face 
of the words of section 37 — “neither the Magistrate of the Dis- 
trict, nor the Subordinate Magistrates shall be subordinate to the 
Session Judge, except to the extent and in the manner provided 
by this Act.’ 5 We think it well to suggest this difficulty, in order 
that the Legislature may remove it, should it see fit to do so, when 
the Code of Criminal Procedure is again revised. 

It may also be observed that, although chapter IY of the Code 
•professes to %ivean ; exhaustive list of all the powers, which may 
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im be exercised by the Magistrates, no mention is maae ox any 

power of the District Magistrate to sanction a prosecution under 

sections 468 and 469 . Padmanabh’s pleader has argued from 
this that the Magistrate of the District has no such power in the 
case of offences committed before a Magistrate of the First Class. 
But the argument is deprived of weight by the circumstance that 
the list in question equally omits all mention of the District 
Magistrate’s power, (which is unquestioned,) to sanction prosecu- 
tions in respect of offences committed before Magistrates of the 
lower grades. The list in question is useless, unless exhaustive, 
and it is for the Legislature to consider whether the omission here 
noticed, ought not to be supplied. 

Order accordingly. 


[ORIGINAL CIVIL.] 

Before Sir M. E. Westropp, Et., Chief Mice, Sir Charles Sargent, 

Et„ Justice, and Mr. Justice West. 

>, EAMDAS JAG- 

MOHANDAS, aotMANIKJI DHANJIBHAI (original Plaintiffs), 
Apfemants *. MANKUV AEBAI, Widow and Executbix of «A^- 
«ADAS YIZBHUKANDAS, who was subviving Executob of MUDJi. 
NAN DEAL and BHAISHET TEIKAMLAL and JAIKISANDAS 
GAN GABAS (obiginal Defendants), Eksfondents* 

Eindu executor, rights of-Limitation-Act XIV of 1859, Section I, clauses 
12 and 16, and Section 2— Trustee— Adverse possession— Inheritance, Fe- 
male right of—Sapinda-relationship what constitutes — Qotraja-sapinda. 

1. The rule of English common law, that the undisposed of residue of 
personal estate vests in the executor beneficially, does not apply to the will 

of a Hindu testator in India. 

2. In the exercise of the testamentary power amongst Hindus, the inten- 
tion to disinherit must be clear and unambiguous. Mere bequests of special 
portions of the testator’s estate to the heir, without language of disherison, 
do not exclude him from the undisposed of residue. 

3. An executor, who by the will is made an express trustee for certain 
purposes, is, as to the undisposed of residue a trustee, within the scope 
of section 2 of Act XIY of 1859, for the heir or heirs of the testator. 

. * Suit Ho. 863 of 1870, Appeal No. 196 of 1872. iff f 
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4. In the .Presidency and Island of Bombay the wife is a sapinda as 1876 

well as a gotraja of her husband, and, if he die (without leaving a son or 
grandson), she, on the subsequent death of his separated sapinda , and in Bapubhai 
the absence of any specially designated heir entitled to preference, ranks in and othebs 
the same place in the order of succession to the property of such separated 

sapinda as her husband would have occupied if he were living. Thus the bax 
widow of a first cousin ex parte paternd of the deceased propositus was axd othebs. 
held prior in order of succession to a fifth male cousin ex parte paternd of 
the same. 

5. Or, in other words, a wife becomes by her marriage a sagotra-sapinda 
of her husband and his gotraja-sapindas , and in that capacity succeeds as a 
widow to property which he would have taken as a sapinda before the male 
representative of a remoter branch. 

6. The Institutes of Manu, the Mitakshara, and the Mavukha, although 
of great authority in the Presidency of Bombay, are all subject to the con- 
trol of law and usage. No one of them is, as a whole, in full force in any 
part of the Presidency. In all of them there are precepts which, if they 
ever were practical law, have, for a time beyond the memory of living men, 
been obsolete. 

7. Batter v. Cavanagh,^ 1 ) Lahshmihdi v. Jay ram HariM followed and 
approved. 

The plaintiffs sued for an account of the estate and effects of 
one Mulji Nandlal, the undisposed of residue of which they claimed 
as his nearest heirs. 

Mulji NandUl died on the 15th January 1840, leaving a widow 
Sarasvatibai, and one daughter Jethibdi, who was married to Hari- 
d&s Kasidas. By his will, made in the Gruzerathi language, he 
disposed only of a portion of his property which was of consider 
able amount, and consisted both of real and personal property ; and 
he appointed Grangadas Yizbhukandas, his first cousin by the 
father’s side, and Trikamlal Avechuld&s, his nephew, to be his 
executors. The executors proved the will and entered into pos- 
session of the estate. Jethibai died without issue in May 1841, 
leaving her husband Harid&s Kasidas surviving. Trikamlal died 
in 1842, and, after his death, the other executor, Grangadds, con- 
tinued in sole possession of the personal estate, and received 
the rents and profits of the real estate of the testator, allowing 
the widow Sarasvatibai a sum of Es. 25 per month for her main- 
tenance. , ' " ' ' ■ ; ; h ■ ' \ 
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187 6 Gangadas died in May 1861, leaving a widow, the defendant 
f-ZZITT Mdnbivaxbai, and three daughters. 'By Ms will lie appointed 
BXtobeai Mankuvarhai his executrix, and she thereupon took possession ox 
■*** his estate and of the. estate of Mnlji Nandlal. 

MXi S VAB " Sarasvatibdi died on the 20th March 1862 intestate, and without 
and othebs. j sslie< The following paragraphs of the plaint set forth tne plain- 
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dally entitled thereto, and that on her death, intestate and without 
issue, it passed, according to Hindu law, to the nearest male heirs 
of the said Mulji Nandlal. 

15. “ The plaintiffs and the said Mulji Nandlal are, respective- 

ly, descended from two brothers, Jivandas Motilall, the ancestor 
of the plaintiffs, and Narsidas Motilall, the ancestor of the said 
Mulji Nandlal. At the time of the death of the said Sarasvati- 
Mi there was no male descendant of the said Narsidas Motilall 
alive, and the plaintiffs then were and are now the nearest male des- 
cendants of the said Jivandas Motilall, and, as such, the heirs and 
legal personal representatives of the said Mulji Nandl&l. 

The defendant Mankuvarhai in her written statement pleaded 
that the suit was barred by the provisions of the Limitation Act 
XXV of 1859. She further alleged that Haridas Kasidas, who as 
the surviving husband of Jethibai, the only child of the testator, 
was believed to be entitled to the residuary estate of the said 
Mulji, bad for valuable consideration assigned Ms interest m the 
Ea id estate to Bhaishet TrikamMl on the 26th January 1863, and 
that on 7th January 1874 the said Bbaisbet Trikamlal had exe- 
cuted a release to the defendant Mankuvarhai of all claims 
against her relating to Mulji’s estate. 

She further stated that, in February 1868, she (Mankuvarhai) 
bad duly adopted one Jaikisandas as son to her deceased husband 
a a a* v;^n^T,i-e»r t rla.<5 and she submitted that the said J ax- 
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■ ,:The -suit- earn© on for trial before the Honourable Mr. Justice' 1876 
Bayley. The principal issue raised, was whether the plaintiffs 
were the nearest heirs of Mulji Nandlal according to Hindu law, Bapubhai 
and the learned Judge, following the decision in Lakshmihu v. ’ " 

Jayrdm Ilarij^ recorded his finding in the negative, and passed Makeuvab- 
a decree for the defendants.:' : ' and othebs. 

The material facts and the subsequent proceedings in the suit- 
are fully stated in the judgment of the Chief Justice. The an- 
nexed table shows the relationship of the various parties. 

The appeal was heard by a Full Bench consisting of West&opp* 

C.J1, Sargent and West, JJ. 

Farran and Badrudin Ti/abji for the appellants : — The main points 
involved in this case are these : 1st, whether, according to Hindu 
law, the term gotraja includes females at all ; and, 2nd, if it does, 
whether the widow of a gotraja-mpinda is herself a gotrajasa - 
pinda. As to the first point, we say no ; because Manu lays down 
the general principle that females cannot inherit. That the general 
effect of Mann’s doctrine is to exclude all women from inheritance, 
see Vijidrangam v. Lafcs'/uimanM The authors of the Mayukha 
and Mitakshara both rely on Manu, and nowhere controvert his 
general proposition further than that they specially name as heirs 
certain females occupying very special positions and not mentioned 
by Manu. They do not lay down the broad proposition that 
females are capable of inheriting generally, and where they name 
a particular female as heir, they explain the reason why she is so 
to be considered. Thus, Nilakantha inpl. 2, 10, 14, 18, 19^ 3) shows 
why a man’s wife, daughter, mother, grandmother, and sister, re- 
spectively, are to inherit. So in the Mitakshara, ch. II, secs. 1— 

5d 4 > From the section last cited, mentioning the grandmother and 
goirajas , we have to conclude whether or not the Mitakshara in- 
tends that females generally should inherit. 

To support the respondents’ contention on this point, it will he 
' necessary for' this Court to- hold that the Mayukha .and Mitakshara' : < 

1 1; ' , ; (1) 6 Bom. H. C. Rep. O. C. J. 152. 

(2) 8 Bom. H. C. Rep. 244 0. 0. J. ; see p. 25 B. . ' 

i 3 ) See Stokes’ Hindu Law, Tyav. Mayukha, chap. 4, sec. 8. ' a 

(4> See Stokes 5 Hindu Law, Mitakshara, chap. 2 
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1878 intend females generally to inherit. But, as we have seen* cer- 
u7lfbhI 7 ^ a * n ^ ema ^ es 0I1 ty are enumerated as capable of inheriting, and 
Bapubhai those are females in a very peculiar category ; while, on the other 
Am ® THEBS hand, no mention at all is made of those near female relations 
Maxkuvab- whom we should have expected to have been named as heirs, if 
im> othebs. all females were capable of inheriting generally. If females were 
intended to inherit generally, a brother’s daughter would have come 
into the enumeration immediately after a brother’s son ; but there 
is no mention whatever of a brother’s daughter. Great-grand- 
mothers take ; hut that is on the same principle as that which 
allows mothers and grandmothers to take. This is shown from 
their taking before great-grandfathers ; but it does not follow that 
the widows of collaterals are to take immediately after their hus- 
bands, as is laid down in West and Biihler. The contrary rather 
is to be inferred ; because, if they did so take, they would exclude, 
their own sons. The correctness of the judgment in Lahkmibdi 
v. Jayram Sari W is, in fact, now on its trial. That judgment, we 
say, was based on insufficient authority, being founded entirely 
on the law laid down in West and Biihler. The Full Bench rul- 
ing in Amnia Kumdri v. LalcM Narayan $) supports the propo- 
sition that women other than those enumerated in the Mitak- 
shara do not take under that law, and Girdhdrildl v. The Govern- 
ment of Bengal® contains a like decision on the same point that 
a sister’s son can take. In ThaJcoorain v. Mohun Lai W there is 
a general proposition stated that a sister’s son cannot take ; but 
this is got over in both the cases last cited as being merely a dic- 
tum in a case in which the contention was between a sister’s son 
and a goiray a-sapinda , so that the point whether the former could 
fake at all, never really arose. Lastly, Strange lays it down that, 
as a rule, women are incompetent to inherit.^ 

As to the second point in this case ; assuming that women are 
capable of inheriting generally, the question arises, —does the 
widow of a first cousin exclude a more distant male relative ? 
Again, we say no ; and in support of this contention rely on 1st 

6 Bom. H. C. Bep. 152 A. G. J. 

m 2 L E. 28 F. B. ; see p. 43. . (3) l Beng. L. E. 44. ,P. CL ' 

11 Moo. I*d. Ap. 386 ; S, C. 7 Calc. W. R, 25 P, 0. 

® 1 Sir. H, L. 168. 
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West and Biihler, 148, 159, 163. A first cousin’s widow can only 
seek to come in as a gotraja ; and the question here is whether, L. 
according to Nilakantha, she is a gotraja ; but Nilakantha, under the 
term gotraja , intends to include only those originally born in the ^ 
family. W Nor can a woman by marriage be born into the gotra of 
her husband, for Nilakantha holds that a married sister still belongs m 
to the gotra of her brother, and no person can belong to two gotras. 

Upon the other points in the case the following authorities 
were cited : Hunt and Bateman , 10 Ir. Eq. Rep. 360 ; Salter v. 
Bmarngh, 1 Dm. and "Walsh ; Gibbs v. Rumsey , 2 Y. and B. 294 ; 
Thomas y. Thomas , 2 K. and J. 79 ; Mapp and Elcock , 2 PhilL 79 ? 

S. 0. 3 H. L. 0. 492 ; Pelley v. Bascombe , 33 L. J. Oh. N. S. 100, 

S. C. 34 L. J. Ch. N. S. 233 ; Lalchand v, GnmMbdi , 8 Bom. 

H. C. Rep. 140 0. C. J. ; Baboo Ball Doss v. Jamal A lly , 9 Calc. 

"W. R. 187 ; Musst. Khyroonma y. Salehooniassd* 5 Gale. W. R. 238 ; 
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18?s an( l The interpretation of Manu’s text accepted in the 

Laiotbhai Bengal school, viz., that women are excluded from inheritance, is 
tro othebs clearl y not t]le construction accepted in the western schools. 

is best shown by the way in which the lists of heirs are given 
Maioojvae 1 x 3 th in the Mayukha and the Mitakshara, including great-grand- 
and qthebs. mothers and sisters, neither of whom are expressly mentioned 
in Mann," and they are mentioned in the books of the western 
schools, not as exceptions from, but as illustrations of, a general 
mle. (2) It is an error to suppose that the incapacity of females 
to inherit is anywhere laid down in the text of Mann. He lays 
down that females are not independent, and states certain res- 
trictions on the use of property by females, but none on their capa- 
city to inherit. Whatever the correct interpretation of the text of 
Manu may be, the question for the Court now to consider is — 
How has Manu been interpreted in the Mayukha and the Mitak- 
shara ? The passages relied on by the other side, as being expla- 
nations why certain females are to inherit, .are rather explanations 
of the passages in Manu which might, at first sight, appear to 
deny the right of those females to inherit.^ No doubt there 
was a certain confusion which gave rise to two general doctrines, 
one adopted by the Bengal and Madras lawyers, that women do 
not inherit ; the other that they do, adopted by lawyers of the 
western school. Unless there is' something to show that women 
under the western school do not inherit, it lies on the other side 
to show that they do not, and noton us to show that they do ; and 
so it becomes important to consider what interpretation has been 
put upon the word gentiles by western lawyers, whether, that is, 
they include in it females as well as males. As to the argument 
that Nilakantha by mentioning the sister could not have meant to 
include those born into a family by marriage, it is negatived' 
the words 6i among these” occurring in the same context. ( 4 > 
Lalcshmhm v. Jayrdm Marfa) is not illogical. According to 
the Mitakshara, widows in the ascending line take before their 
. . husbands on the ground that the soil is preferable to the seed ; but 
d) Stokes* Hindu Law, Mayukha, chap, 4, sec. lo, pL 7* 

< 2 ) Stokes 5 Hindu Law, Mitakshara, chap. 2 , see. 5, pL 1 ei seq. 

(3) Stokes 5 Eicdu Law, Mitakshara, chap. 2, sec. 1. A / 

; ' ■ ■ < 4 > Stokes* Hindu Law, Yyav. Mayukha, ehap. 4, see, 8, pi 18. ; 

^ (s) 6 Bom. H. C. Eep. 152 A. 0. J, 
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this reason fails in' the ; ease , of' collaterals. If, however, "females in . ' ' 1 876 
the ascending line come in as gotrajas in right of their marriage, 
females in a collateral line must do so also, though they do not, Bafubhax 
for the reason stated, take in preference to their husbands. akdothbbs 

Upon the remaining points in the case the following authorities Mankuyae- 
were cited : — Barrs v. Fewkes, 2 Hem. and Mil. 60; Dawson v. abb othebs, 
Clarke , 18 Yes. 254 ; Clarke v. Milton , L. R. 2 Eq. 810 ; Prosimno 
Coomdr Chose v. Tarrucndtli Sir Mr, 10 Beng. L. R. 267 ; Nobin 
Chunder v. Issur Chunder, 9 Calc. W. R. 505 ; Beckford v. Wade , 

17 Yes. 97 ; Collar d v. Mare , 2 E. and M. 675 ; Gholmondeley v, 

Clinton , 2 Jac. and W. 190 ; m re Peats'* trusts, L. R. 7 Eq. 802. 

■ ; , Cfe\ 

Westkopp, C.J. The material facts of this case are the fob 
lowing:— 

Mulji Nandlal, a Hindu of the Yania caste, died, on the 5th 
of January 1840, possessed of considerable moveable and im- 
moveable property. The latter, with the single exception of a 
house and premises situate at Jambusir, in Guzerat, lay in the 
island of Bombay. He left no male issue, but his widow Saras- 
vatibai and his daughter Jethibai (called, in his will, Ben Jethi) 
survived him. By that will, which was written in the Guzerathi 
language and character, and -was dated the 2nd of January 1840, 
he appointed Gangadas Yizbhukandas and Trikamlal Avechuldas 
Ms executors. More translations than one of it have been put in 
evidence. We take the best of these translations as our guide 
to the contents of the will, namely, that made by our present chief 
translator, Mr. Flynn, on the 2nd September 1874. The appoint- 
men ^ °f Gangadas Yizbhukandas And Trikamlal Avechuldas as 
executors was made thus 

** T° febak Gangadas Yizbhukandas and Shah Trikamlal Ave- 
chuldas. Written by Shah Mulji Nandlal. To wit : the cause of 
(tMs) being written, is as follows : — At present my body is in 
a sickly state. Therefore I have made this w ill . Now, in the' 
event of my decease, I have given you my absolute full ‘ power ? 
as follows : — As to whatever * estate ? there is belonging to me, 
and whatever property there may be belonging to me, 6 power ? 

(over) -the' whole ■ thereof ■ and Ml my claims and debts is given ' to : ■ . u 7;;; o ■' ; 
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1876 you two persons. Therefore, in the event of my decease , do you 
L allub niT pi ease( i to take (the same), and after me (you are) to make the 
Bapubhai outlays, and (are) t to give according to what I have written. Do 
Vt you be pleased to do all that. The particulars thereof are written 
below.” The testator then proceeded to specify various legacies 
and others, to Maharajas of his caste, to temples, and to private individuals, 
and outlays to be made for his funeral obsequies. The words 
64 power ” and “ estate,” above mentioned, are introduced in English 
words, but in Gruzerathi characters, into the Ghizerathi vernacular 
— a common practice with respect to * these words amongst the 
natives of this island. Mr. Flynn, in the margin of his translation, 
notes that the English word “power” which is used in the text, 
generally signifies, when employed by natives, the power given by 
a testator to his executor. We may add that it is very frequently 
used here in Gruzerathi and Marathi documents to signify also the 
actual probate or letters of administration. 

After directing the executors to give certain gold ornaments to 
his brother’s wife, J adow Yahoo, the will proceeded thus : — 

a Item. — Should the said party, namely, the Bai (lady, ve. 9 Jadow 
Yahoo), live together with (my wife) in the house, (it will be) well. 
And in case she should not live with (her), then Bs. 1,001, namely, 
one thousand and one, are to be deposited at interest in a good 
place ; and out of the interest that may be received in respect 
thereof, she is to eat (her) bread as long as she may live.” 

“To my wife Sarasvati Yahoo, do you be pleased to give orna- 
ments (worth) Es. 3,500, and these ornaments (she shall have 
as long as she may wear them). And afterwards those ornaments 
are to be sold, and the money (realized thereby) is to be deposited 
in some good place, and should she not agree to live with my 
brother’s wife, and should she live apart, then out of the interest 
which may be received for the said money which may be deposited 
in another place, she is to eat (her) bread or go on a pilgrimage, 
should she wish to go.” 

“To my daughter Ben Jethi do you be pleased to give (as 
follows) :~The particulars thereof (are as below). The ornaments ! 
have made for (the use of) my house are with Ben Jethi. The same 
I have given to Ben Jethi. And, in the event of her decease, do 
you be pleased to dispose of the same as you may deem proper.” 




bisssip 


IM 


mmm 

ilo ■ " 

mill 


!.■ i ■ ' -■■■■O . ■' 11 . ; 


IK 



4 --.I' • 


BOMBAY SERIES, 


; “ There is my house situated in Sootarchawl. The rent which, 
may be received for the same, Ben Jethi may appropriate ; and 
(but) the said house cannot be sold by her.” 

“Item. — There is my one godown situate at Chinch Bandar. 
With the rent which may be received for the same, do you be 
pleased always to give after me (\ Le ., after my decease) daily 
alms.” 

“As to the one house (known as that of Jhara Yasudev) in which 
I live, in one story of the same my wife and my brother’s wife 
shall' live. The whole of the rest is to be let, and should my wife 
and my brother’s wife (living) together not agree, then they may 
live separately in the said story, and act in accordance with the 
respectability of my house. And, should they live together, do you 
be pleased to pay Bs. 301, namely, three hundred and one, per one 
year, for (their) expenses.” YY'Y 

“ In this way I have given in writing to- you. Now, in the 
event of my decease [you are] to give in accordance with what I 
have written, and are to make outlays. And there are my three 
(sailing) vessels, and there is a house at Jambusir. All the 
authority appertaining to the same is yours. And there are my 
account books. Having examined all the claims and debts (en- 
tered) therein, the outlays and the payments are duly to be made 
in proportion to what may be realized of those (claims). Any- 
thing you may see fit (to do) besides what I have written (to be 
done), you in that case are duly to do accordingly. This docu- 
ment I have given in writing of my free will and pleasure and 
in sound mind, having read (it) and become informed (of its con- 
tents) . It is agreed to by me and my heirs and representatives, and 
my heiress. In the year 1896, Magsar Yad 13th, the day of the 
week. Thursday, the English date the 2nd January 1840.” Then 
followed the signatures of the testator and four attesting witnes- 
ses. The will gives authority to the executors in that capacity 
over the whole of his property, but specifies in detail only a part 
of it. 

- There is not any evidence to show that either Sarasvatibai, the 
wife of the testator, or Jethibai, his daughter, was present at the 
ex^ui/oii of the will, or concurred in it. The petition of the 
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executors filed on the 26th February 1841, praying that probate 
should be granted to them, and the affidavit (made on the 25th 
February 1841) of one of the attesting witnesses to the execution 
of the will, stated that the testator’s wife, Sarasvatibai, was of the 
age of fifteen years, and J ethibai of the age of seventeen years at the 
time of his decease, and that the latter was the testator’s daughter 
by a former wife, Ladkubai, and was married to Haridas Kasidas. 

Probate issued forth of the Supreme Court on its Ecclesiastical 
Side to the executors Gangadas Vizbhukandas and Trikamlal 
Avechuldas, on the 13th of April 1841, in the ordinary form, and 
not as executors according to the tenor; and they entered into 
possession of the property of the testator, Mulji Nandlal. Fii- 
Avechuldas died in February 1842. He was the son of 
Prankuvarbai, a sister of Mulji Nandlal. She had died in 1840. 
Trikamlal left surviving him a son, named Bhaishet. Trikamlal, 
as a sister’s son, could only have claimed to inherit from Mulji 
Nandlal as a bandhu, and, therefore, could not successfully compete 
•with the plaintiff Lallubhai and his brother Mulchand, who were 
gotraja-sapindas of Mulji Nandlal, still less could Bhfiishet do so. 
The plaint alleged that, “after the death of Trikamlal Avechuldas, 
the said Grangadas Vizbhukandas entered into exclusive posses- 
sion of the personal estate and receipts of the rents and profits of 
the real estate of the said testator to an amount much more than 
sufficient to pay the funeral and testamentary expenses and debts of 
the said testator, and the pecuniary legacies bequeathed by him. 

Some stress has been laid on tbe employment, by the plaintiff, 
of the phrase “ exclusive possession” as amounting, it was argued, 
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On tlie 5tli July 1843, Gangadas filed, in the Supreme Court, 1 

an inventory of personal property of Lulji Nandlal, and did not 

mention in it Ms immoveable property, or the rents and profits ANI) otHEES 

thereof. ■ , 

Mankuvab- 

The plaint stated that Gangadas paid to Sarasvatibai a month- bai 

, ,, n 4 , o , . . ,, AND OTHEBS. 

ly allowance of about Its. 2o “ for her maintenance. 

He died on the 29th of May 1861 without male issue, but 
leaving surviving him his widow Mankuvarbai and three daugh- 
ters. Mulji NandlaTs widow, Sarasvatibai, who also survived Gan- 
gadas, died, as the plaint alleged, intestate, and, admittedly, 
without issue, on the 20th March 1862. Gangadas had continued, 
down to the time of his decease, in possession of the estate of Mulji 
Nandlal By his will of the 8th J uly 1860, Gangadas had appoint- 
ed Ms wife to be his sole executrix. She obtained probate of that 
will on the 21st August 1861, and entered into possession as well 
of her husband’s estate, which was considerable, as of that of 
Mulji Nandlal. The allegation in the plaint is that Mankuvarbai 
“ thereupon entered into possession of so much of the personal 
estate of the said Mulji Nundlal, and into the receipt of the rents 
and profits of so much of his real estate as had been held by her 


In her written statement in defence to this suit she said 
“ 4. After the death, in May 1841, of the said Jethibai, intes- 
tate and without issue, the house, and jewels given to her by the 
will of the said Mulji Nandlal reverted to his estate, and posses- 
sion thereof was resumed by his executors/’ ■ f ■ 

4tf 5. After the death, in February 1842, of the said Trikamlal 
Aveehuldas, the said Gangadas Yizbhukandas had sole possession 
and management of the estate and effects left by the said Mulji 
Nandlal, so far as the same had not' been disposed of by his said 
will, or applied to the purposes therein directed, and, after the 
death, on the 29th May 1861, of the said Gangadas Vizhhukandas, 
this defendant, his widow and executrix, has had sole possession, 
and administration of the same.’” 

f 44 6. f This defendant has been informed that the said Sarasvati- 

of March 1862, executed a 
document purporting to be her last will, and thereby gave her 
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aai effects to the said Bhaishet TrikamM ; but the said /will 
this defendant believes, been either proved or otherwise 

) supposed that, the said H&rid&s 
1.1^ husband of the said Jethihai, was, as his 
entitled to the residuary estate of the said Mulji 
interest therein, an assignment of his right, 

j in such estate was on the 26th June 

for valuable consideration to the said Bhai- 


1876 

~ — — 11 has not, 

Lallubhai 

' Bapubhai established. 
ajstdotsebs jt being at one time 

Mahktjvab- K^sidas, the surviving 1 ~ — 

and oihbes. beir or otherwise, c_.. 

Nandlal, or to some 
title, and interest, (if any,) 

1863 made by him i— .. 
shet Trikamldl.” 

« 8. On the 7th of January 1864, the said 'Bhaishet Trikamlal 
released to this defendant, for valuable consideration, all rights, 
claims, and demands whatsoever against this defendant relating 
to or against the estate of the said Mulji Nandlal. 

In her evidence Mankuvarbai said that, although the consi- 
deration in the indenture of release was stated to be Bs. 5, she 
had, in fact, paid Bs. 51,000 to Bhaishet Trikamlal for Ms execu- 
tion of it, wMch sum was first paid to him in cash and then 
entered as a provision for bis family, he being in embarrassed 
circumstances, to his wife’s credit in the hooks of the firm of 
Gangad&s Vizbhukandas, wMch was still carried on in Ms name. 

Subsequently to the death of Gangadas, one LallubhM Nathu- 
bhai (a more distant male relative of Mulji Nandlal than the 
present plaintiffs) instituted a suit against Mankuvarbai in De- 
cember 1862, claimi ng the estate of Mulji Nandlal, hut he even- 
tually withdrew that suit. 

Upon the 13th of August 1870, LMlubhai Bapubhai filed his plaint 
in the present suit against Mankuvarbai as widow and executrix of 

Gangadas, who was surviving executor of Mulji Nandlal. The plaint 

was, in April 1871, amended by adding as a plaintiff Kasid&s 
Mulchand, who is son of Mulchand Bapubhai (plaintiff Lallu- 
bhai’s brother), who survived Gangadas, and at Mankuvarbai’s re- 
quest, as she in her evidence admits, performed the funeral cere- 
monies of Gangadas. Mulchand Bapubhai died before the plaint 
in this was filed. The plaint was further amended in Novem- 
ber 1871 by adding Bhaishet Trikamlal, Jaikisandas Gangadas, 
Kasib&i, wife of Yithuldas Jaganath, and Divdlibai, wife of Jethi 
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bhai Ehushaldas, as defendants, and in April 1872 by adding Ram- 1876 
d&s Jogmohandas and Manikji Dhanjibbai as plaintiffs. Bhaishet 'lIllubhAi 
T rikaralal was added as a party in consequence of Mankuvarbai Bapubhai 
having, in her said written statement in July 1871, objected that AN1> ° THESS 
he ought to be made a party, which objection, however, was impro- Mankuvab* 
per, for her allegation (and subsequent proof) that he had execu- A2n> others. 
ted, in her favour, the release already mentioned, showed that it was 
quite unnecessary to make him a party. Upon her objection, 
also, J aikisandas (an infant of six years of age at that time) was 
made a party, she alleging that she had, in February 1888, duly 
adopted him as son to her deceased husband Gangad&s. Divalibai 
Is the surviving daughter of Gangadas by his first wife ; Easibai 
is his surviving daughter by his second wife, the defendant Mam 
kuvarbai, and is natural mother of Jaikisandas by her husband 
Yxthiddas Jaganath. 

The reason for making Ramdas Jagmohandas and Manikji 
Dhanjibbai parties as plaintiffs, was that they purchased the whole 
of the alleged interest of the plaintiff Lallubhai Bapubhai, and 
part of the alleged interest of the plaintiff Easidas Mulchand, in 
the estate of Mulji Nandl&L 

The plaint alleged that the residue of Mulji Nandlah’s estate 
was left undisposed of by his will, and that, in the events which 
happened, Sarasvatibai, his widow, became beneficially entitled 
thereto, and that on her death, intestate and without issue, it 
passed, according to the Hindu law, to the nearest male heirs of 
Mulji Nandlal, which it alleged that the plaintiffs Lallubhai and 
Easidas were. It prayed the establishment of the will of Mulji 
N an dial, and that its trusts should be carried into execution, that 
an account might be taken of his personal estate and the rents, 
profits, and produce of real estate which may have come into the 
possession of Gangadas Yizbhukandas and of the defendant Man- 
kuvarbai ; also, if necessary, an account of the funeral and testa- 
; meniary expenses, debts, and legacies of Mulji Nandlal, and that 
' the balance of Ms estate and effects remaining unapplied, and any 
'balance found due from her, may be applied in due course of ad- 
ministration, and the' clear residue ascertained and paid over to 
' the plaintiff s. ' 

b 747—3 ' ; ■ ' " 
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toady mentioned, sub- 
virtue of Ms adoption 
the undisposed of residue of 

their written statements, admitted the 
nkuvarbai and J aikisandas, hut alleged 
thatj M default of the adoption of the latter, or subject to his 
rMhts, they would he, on the death of Mankuvarbai, entitled to 
the residue of the estate of Mulji Nandlal in preference to the 
plaintiffs. 

JaiMsandas, hy the wiitten statement filed on hh behalf by 
Mankuvarbai, as Ms guardian ad litem, claimed, hy virtue o s 
adoption as son of Gangadas, to he heir of Mulji Nandlal, and as 
such entitled to Ms undisposed of estate. The issues originally 

framed were : — 

1. Whether tMs suit is harred hy the provisions of Act XIY 
of 1859, an Act to provide for the Limitation of Suits. 

2. Whether the plaintiffs Lallubhai Bapubhai and Kasidas 
Mulehand are the nearest heirs of Mulji Nandlal according to 


"Emitted that either she or JaiMsandas, in 

Bapubhai by her, was beneficially entitled to 
iN i> othees thQ estate of Mulji Nandlal. 

Mankuvab- Divalibai and Kasibai, in ' 
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tH© plaintiffs 5 counsel, were dismissed by Mr. Justice Bayley from 1876 
this 1 suit, with costs, to be paid by the plaintiffs. TlmjBHix" 

At the hearing of the cause before Mr. Justice Bayley, he, 
following, but not expressing any opinion upon, LaMmihai v. ^ jr ^ TAS 
Jayrdm Ran found the second and third of the above issues b £j 
in the negative and for the defendant Mankuvarbai, i*e. 9 that the oteebs* 
plaintiffs Lallubhai Bapubhai and Kasidas Mulehand are not the 
nearest heirs of Mulji Nandlal according to Hindu law, and that 
they, therefore, are not entitled to the relief prayed by their plaint, 
or any part thereof. Upon the other issues he did not arrive at 
any finding. He made a decree with costs for the defendants 
other than Divalibai and Easibai, previously dismissed from the 
suit as already mentioned. 

The plaintiffs having appealed against that decree, the Appel- 
late Court ordered u that it be referred to the Division Court, to 
try the following issues, and return its finding thereon, together 
with the evidence, to this Court by 

6i L Whether this suit, or any part thereof, is barred by the 
Law of Limitation. ■ 

a 2. Whether the defendant Jaikisandas Gangadas was duly 
adopted by the defendant Mankuvarbai as son to her deceased 
husband Gangadas Yizbhukandas, and if so, when ? 

a 3. If there has been any such valid adoption as aforesaid, 
whether, having regard to the will of Mulji Nandlal, or indepen- 
dently thereof, the defendant Jaikisandas is entitled to the move- 
able and immoveable estate of Mulji Nandlal, deceased, or either 
of the same, or any and what part thereof... . '■ . ■ 

6i 4. If there has been any such valid adoption of the defendant 
Jaikisandas as aforesaid, whether the plaintiffs Lalluhhai Bapu- 
bhai and Kasidas Mulehand were, or either of them was, at the 
decease of Sarasvatibai, widow of the said Mulji Nandlal, entitled 
to the moveable and immoveable estate of the said Mulji Nandlal, 
or either of the same, or any and what part thereof. 

“ 5. If there has not been any such valid adoption of the defen- 
dant Jaikisandas as aforesaid, "whether the plaintiffs Lalluhhai 
CD 8 Bom. XL C.Bep. ISA ■ 'yLv- ' [ 
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1876 BapubMi and Kasidas Mulchand were, or either of them was, at 

7 the decease of the said Sarasvatibai, entitled to the moveable and 

BIpubhai immoveable estate of the said Mulji Nandlal, or either of the same, 
° MEES or any and what part thereof.” And the Appellate Court further 
Manktvab- or dered “ that, in determining the said issues, regard be had to 
ax/oLbs. the fact that the defendants Kdsibai and Divalibai have been 
dismissed as parties from this suit with the consent of all parties 
thereto, and have thereby waived any claim to share in the estate, 
moveable or immoveable, of Mulji Nandlal, and also to the fact 
that the defendant Mankuvarbai by her counsel ; waives any claim 
to the said estate as assignee from Bhaishet Trikamlal, and relies 
solely on her claim as widow of Gangadas Vizbhukandas under 
the will of Mulji Nandlal, and also as his heir, and this Appellate 

Court doth reserve further directions and costs.’ 

The waiver (which is mentioned in that order), by Mankuvai- 
bai’s counsel, of claim through Bhaishet took place mtke Appellate 
Court before Mr. Justice Melvill and myself. 

In April 1874 Mr. Justice Bayley came to the following find- 
ings : — 

On the first of the new issues he found that this suit is not 
barred by the Law of Limitation. 

On the second of those issues he found that J aikisandas Gan- 
gadas, not having been given in adoption by his father Vithuldas 
Jaganath (who is still living), or with his consent, was not duly 
adopted as son to Gangadas (Nardyan Bdbdji v. Nana Mano- 

This finding on the second issue rendered any finding on the 
third and fourth issues unnecessary, and accordingly he arrived at 
none. 

The fifth of the new issues he, dissenting from the ruling in 
' LaksTmibai v. Jayr&m Hart,® found in the affirmative, thus : 
“That the plaintiff Lallnhhai Bapubhai and Mulchand Bapu- 
bhai (the father of the plaintiff Easidas Mulchand) were, at the 
decease of Sarasvatibai, entitled to the moveable and immoveable 

A ; (l) 7 Bom. H. C. Bep. 153 A. 0. J, . . ( 2 ) 6 Bom 11 C. Rep. I52ei.. Jk 
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estate of Mulji Mandlak” For these findings Mr. Justice Bayley 
states his reasons in an elaborate judgment. 

The defendants excepted to the findings of Mr. Justice Bayley 
on the first, second, and fifth of the new issues. 

The ease was argued before my brother Sargent and myself 
upon these exceptions, and generally upon the merits. At an ■ 
early stage of the argument, the Advocate General (Mr. Seoble), 
on behalf of Mankuvarbai, and Mr. Latham, for J aikisandas, 
abandoned any attempt to controvert Mr. Justice Bayley’s find- 
ing, that the alleged adoption of Jaikisandas in February 1868 
was invalid. Mr. Latham also stated that, pending this suit, 
Mankuvarbai had formally, and with the consent of Vithuldas 
Jaganath, the father of Jaikisandas, adopted Jaikisandas as son 
to Gangadas anew, and Mr. Latham admitted that such latter 
adoption, having been made pendente life , cannot affect this suit, 
and was virtually an admission of the invalidity of the alleged 
adoption in 1868. ■' b'Aut- 

There remained the questions as to the limitation of the suit, 
and as to whether the plaintiffs Lallubhai Bapnbhai and Kasidas 
Mulchand are the heirs of Mulji Nandlal. These and the ques- 
tion whether the executors took for their own benefit, under his 
mil, the residue of his property, were argued for several days 
before my brother Sargent and myself at considerable length and 
with much ability. 

Mankuvarbai has lately died, having previously made a will 
as the executrix of which her daughter Kasibai has been lately 
added as a defendant to this suit. 

Whatsoever may be the effect of the Hindu Wills’ Act (XXI of 
1870) and the application — to the wills of Hindus, of section 179 
of the Indian Succession Act (X of I860), upon the position of 
the executor of a Hindu, this ease is quite untouched by those 
Acts — the execution of the will of Mulji Nandlal, the time of his 
death, and the grant of probate to his executors, all being anterior 
to the 1st of September 1870, when Act XXI of 1870 came into 
force. p u -A •;/ up 

There is not any evidence as to whether the moveable or 
immoveable estate of Mulji Nandlal was ancestral or self-acquired. 
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ig^g There is not any precedent, of which we know, for applying 

— TT" to the wills of Hindus the rule of the common law in England, 

Bapubhai that the undisposed of residue of personal estate vests m the 
AxVB OTHEES executors Beneficially. There are many reasons for not applying 
Mankuvae- that rule to Hindus, and we are not at all disposed to make a pre- 
A3srD othees, cedent in favour 1 of it. In Mapp v. ElcocU D Lord Cottenham said : 

u It must he borne in mind that the title of an executor to per- 
sonalty not otherwise disposed of, did not arise from any gift 
of the testator, but from the operation of law incident to the 
office. The law vested the property in the executor, and if the 
testator had not directly or indirectly declared any purpose to 
which he has to apply it, there was nothing to interfere with the 
legal title of the executor, and he, therefore, retained such pro- 
perty for his own benefit ; but this result being, as was supposed, 
generally unforeseen, and not intended by the testator, equity 
considered many circumstances as indicative of an intention con- 
trary to the claim, and when they were round in the will, declared 
the executor trustee for the next-of-kin, and among these was 
any expression showing that the executor was intended to hold the 
property upon trust ; and when such intention sufficiently appear- 
ed, there could not be a more conclusive reason against the claim 
of the executor, whose title, depending on there being no trust, was 
necessarily negatived by the testator’s declaration that there was 
to be a trust.” 

Setting aside the Hindu Wills’ Act of 1870, as to the effect of 
which we give no opinion/ 2 ! the reason given by Lord Cottenham 
in that ease for the title of an executor in England to personalty, 
viz., that it is derived not from any gift of the testator, but 
from the operation of law incident to the office, does not exist in 
the case of the executor of a Hindu. Although the testamentary 
power and the right to appoint an executor has been recognized, 
in all three presidencies as belonging to Hindus, that power and 
right have been regarded as subject to Hindu law and usage. 

In Mummied Bhoohm Moyee Debid v. Ram Kishore Acharj 
CkowclJiryW in the Privy Council, Lord Eingsdown, in giving 
judgment, said: “There is no doubt that, by the decision of 
CO 2 Phil. 793, at p. 796. ( 2 ) See 8 Bang. L. It. 208, 220, 

(*> 10 Moo. Bad. App. p. ' 279 ; see p. 308. 
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Courts of Justice, the testamentary power of disposition by 1876 
Hindus lias been established within the Presidency of Bengal ; Lallubhai 
but it would be to apply a very false and mischievous principle if it 
were held that the nature and extent of such power can be governed ^ v , 
by any analogy to the law r of England . Our system is one of the A 

most artificial character, founded, in a great degree, on feudal rules, and others* 
regulated by Acts of Parliament, and adjusted by a long course of 
judicial determinations to the wants of a state of society differing, 
as far as possible, from that ■which prevails amongst Hindus in 
India 

The Courts in this country have regarded an executor under 
the will of a Hindu as possessing a powder inferior to that of an exe- 
cutor in England. 

In Sreemutty Dossee v. Tarachurn Coondoo Chowdry ^ Peacock, 

O.J., said: “We are also of opinion that, under the will of 
Bdjmohun Boy 9 Boorgdpermd had no right to create the mort- 
gage ; and although he became the attorney, or executor, under 
the will of Bajmohun Roy, he had not, according to the Hindu 
law, the same power over the moveable and immoveable estate 
of Bajmohun which an executor would have over leasehold es- 
tate according to English law. We think that, according to the 
Hindu law, an attorney or executor under a will has no greater 
power over immoveable estate than a manager who, according 
to the decision of the Privy Council in the case of Honooman- 
persaud Panday v. Mussumut Bctbooee Munvay JLoom&yee^ has 
only a limited and qualified power ; and, further, we are of opi- 
nion that the general power of a manager under a will may be 
restricted by the will, and that the manager is bound to act ac- 
cording to the directions in the will” '' 

In Srimati Jaykali BeU v. SMbndth GhaUerjee , (3) Phear, J., in 
giving judgment, said : “ I suppose it is now clear that probate 

(3-) Bourke’s [Reports. Part VII, p. 60. See also Ldlchand Ramdycd v.^ 

Gmntibdi (8 Bom. H. C. Eep. 140, 144 to 161 O. C. J.) And In the goods qt 
Suniboochunder Mittev (i Taylor and Bell, 89-40) and Mohan Ranee Mssadah 
t. The East India Company (1 Taylor and Bell- 290) as to the power ox the 
administrator of a Hindu’s estate. It may be well to mention what does 
not appear, with sufficient distinctness in the report of Ldlchand Jxmidyal 
y. Gimtihdi, that not only the attachments, but also the issuing of letters 
of administration to the Administrator General in that case, all occurred 
previously to the coming into force of Act XXI of 1870. 

C2) 6 Moo. Ind. App. 398. (3) 2 Beng. L, B. O. J., page L 
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] S76 does not confer upon the executor of a Hindu will any personal 
Lalluehai r % Ms 0:E property analogous in any way to an English estate 
Eapubhai or interest. The will gives him just such powers of dealing with 

ANDOTBEBS * 

v . the property comprehended in it as its words express, and no 

more. Beyond the scope of the will, and so far as he is not 
aneothebs. constructively restricted hy its directions, it may be that he has 
the powers which are implied in the bare authority of a manager 
during minority ; but these are all he can claim. At any rate, 
this doctrine seems to have been laid down with regard to im« 
moveable property in the case of Sreemutty Dome v. Tarachurn 
Coondoo Choiulry ,&) by which I readily admit myself hound to ha 
guided. It follows that a stranger would not be allowed with 
impunity to take immoveable property from an executor, unless 
he could show that he had previously satisfied himself, by rea- 
sonable inquiry, ‘that the alienation was justified either by the 
directions to be found in the will, or hy the exigencies of the 
estate (see Konoomanperiaud Panday v. Mussumit Bdbooee Ifun- 
raj Koomeree^). Now, I apprehend that moveable property is, 
without doubt, according to Hindu law, in the same predicament 
as immoveable property.” 

It seems to my brother Sargent and myself that we should he 
iri acting in a manner contrary to the spirit, if not also to the 

letter, of the Charter of the Supreme Court, which reserves to 
Hindus^ 3 ) their law of inheritance and succession, if we were to 
apply to them the English common law rule that an executor 
shall take beneficially the residue as to which a Hindu testa- 
tor may have died intestate. That reservation was continued 
hy section IS of the High Court’s Charter of 1862 and section 19 of - 
its Charter of 1865. 

It has, however, been further contended on behalf of the de- 
fendants that the will of Mulji Nandlal indicates his intention 
that the executors should take the residue beneficially. 

The mode of construction applicable to the wills of Hindus has 
been laid down by the highest authority. 

U) Bom-Ice, Part VII., 48. (a) 6 Moo. Ind. App. 393. 

is) Sab nomine “Genius,” as to the scope of winch term see Lopes v. 
Lopes, 6 Bom H. C. Hep. pp. 183 to 186. 0. C. J. ; Bhagvandds Tej-mdl v. 
Bdimdl 10 Born, H, 0. lie p. 241 at p. 259. 



BOMBAY SEEIES 


In Sreemutty Soorjeemoney Dassee v. Denobun cloo MullicU 1 ^ 1375 
Lprd Justice Turner, in giving the judgment of the Privy Council, 
said : “In determining that construction, what we must look to Bapubhai 
is the intention of the testator. The Hindu law, no less than AKD< ^ HESS 
the English law, points to the intention as the element by which Manxtjvar- 
we are to be guided in determining the effect of a testamentary ANI> others. 
disposition; nor, so far as we are aware, is there any difference 
between the one law and the other as to the materials from which 
the intention is to be collected. Primarily, the words of the will 
are to be considered. They convey the expression of the testa- 
tor’s wishes; but the meaning to be attached to them may be 
affected by surrounding circumstances, and where this is the ease 
those circumstances, no doubt, must be regarded. Amongst the 
circumstances thus to be regarded is the law of the country 
under which the will is made, and its dispositions are to be carried 
out. If that law has attached to particular words a particular 
meaning, or to a particular disposition a particular effect, it must 
be assumed that the testator, in the dispositions which he has 
made, had regard to that meaning or to that effect, unless the 
language of the will or the surrounding circumstances displace 
that assumption. 

The will of Mulji Nandlal opens with what is a common mode 
in the wills of natives of this island, of appointing executors. 

“We have already mentioned that the English word * power ? is 
amongst them a familiar and, indeed, the most ordinary phrase 
for denoting the authority of an executor or administrator, and is 
also a well-known equivalent for probate or letters of administra- 
tion. Hex t in the will follow a number of legacies, which are to 
be paid, and trusts, which are to be performed, including trusts 
for the benefit of his sister-in-law, his wife, and his daughter. As, 
on the one hand, the word * trust 3 does not invariably create a trust, 
so, on the other hand, trust may be created without the employment 
of that word : The Commissioners of Charitable Donations and . 

Bequests v. WybranisS 2 > The special benefits which the testator 
conferred by the will on his wife and daughter have been relied upon 
as showing that he did not intend that either of them should have 
0) 6 Moo. IncL App. 526, 550. ( a ) 2 J. A L. 182./ 
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1876 the general residue of Ms estate. Even, however, in England, where 
Lat.t.cbh.41 there is a devise upon trusts which do not exhaust the property 
Bapubhai devised, the mere conferring of a legacy, or other benefit, upon the 
an oth • , ^ Qes p re y eil t there being a resulting trust of the residue 
Manktjvak- £ or xmless there be other circumstances sufficiently strong to 
and othebs. turn the scale in favour of the devisee : Starkey v. Brooks /'I Ben- 
dall v. BookeyP Hopkins v. Hopkins, »> Salter v. CavanaghW On 
the same principle the mere gift, by a testator, of an annuity to 
Ms wife has been held not to be sufficient- without other circum- 
stances demonstrative of Ms intention that she should not have 
both it and dower to induce the Courts in England to put her to 
her election between the annuity and dower : Pitts v. Snowdon , (3) 
Pearson v. Pearson, Foster v. Cooke, M Greatorex v. Carey ^ 
Hill v. Hemsioorth ,< 9 > Norcott v. Gordon ,Vo) Holdich v. Holdich ,( u > 
Gibson v. Gibson, W French v. DavisS 1 ® Those cases show that 
the intention to exclude her dower must be clear. Even where 
there is an expressed intention to exclude themext-of-kin from the 
residue of personalty, or the heir from the residue of realty, there 
must be a distinct devise away from them ; otherwise there will be 
a resul ting trust in their favour : Fitch v. Weber, ^ Johnson v. 
Johnson .< 15 > The words in the will of Mulji Nandlal following the 
nomination of executors— “Do you be pleased to take the same ” — 
will, having regard to the passages immediately preceding and 
following those words, be most appropriately interpreted by con- 
struing them as meaning that the executors should take the proper- 
ty into their possession for the purpose of managing it in accord- 
ance with the directions of the will, and inusum jus habentium. 

The form is not an uncommon one here, amongst Hindus, in 
wills appointing executors, and has not been understood as in- 
consistent with the vesting of the property in the heir, subject, 
however, to the management of it by the executors conformably to 
the will when the testator is so circumstanced as to have testa- 

(i) i p. "Wms. 890. ( 2 ) 2 Vern. 426 S. 0. Pree. Chan. 162; 

(3) Gas. temp. Talbot 44. W 1 Drury and Walsh 668. W) 1 Bro. C. C. 292. ' 
(«) 1 Bro. C. 0. 291. ( 7 > 8 Bro. C. 0. 847. < 8 > 6 Yes. 615. 

(») LI. & G. (temp. Plunket) 87. < 10 ) 14 Sim. 258. 

(u) 2 Y. & Cot C. C. 18. 0?) 1 Drew 42. ( 1S ) 2 Ves. Jun. 576. 
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Ms daughter— “ and, in the event of her decease, do you be pleased 
to dispose of the same as yon may deem -proper.” These words, 
however, are limited to the ornaments. It is not, however, very 
clear whether the immediately previous passage should not he * 
regarded as an absolute gift of the ornaments to her. The words 
under consideration which follow the gift to her may very well 
mean that, if she have not disposed of them In her life-time, the 
executors may either retain them as part of the trust estate, or 
realize their value by sale for the benefit of the estate. Having 
regard to the whole of the will, we do not think that there was any 
intention to give to the executors a beneficial interest in those 
ornaments. After providing for apartments for his wife and sister- 
in-law in the house in which the testator lived, why should he direct 
that the rest of that house should be let ? If he intended that the 
executors should have taken a beneficial interest in the residue of 
his property, such a direction would have been superfluous. He 
might in that case have left it to their discretion to let the rest of 
the house or not. Again, in speaking of the three sailing vessels 
and the house at Jamhusir, he does not devise them to the execu- 
tors, but speaks only of all the authority being that of the execu- 
tors. That must be understood to mean authority as managers of 
Ms estate. He next refers to Ms account books, and directs that, 
after examination of the debits and credits therein, the outlays and 
payments (meaning those thereinbefore directed) should be made in 
proportion to what might be realized after examination of the 
claims (i,e . 9 credits) and debts therein. Then comes the direction, 
on which much argument has been expended : te Anything you may 
see fit [to do] besides what I have written [to be done] you in that 
case are duly to do accordingly.” We think it perfectly impossible 
to construe that direction into a residuary devise for the benefit of 
the executors. It must be taken with what immediately precedes 
it. It certainly is not in the language of gift, and seems to us to 
mean notMng more than a desire on the part of the testator that the 
executors should have a large discretion in the management of 
the estate. There is not in tMs will, after providing for the 
trusts, any such clear, unmistakeable devise of the residue to the 
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1876 executors by name as there was in the recent ease of Williams v. 
— — - ^ — Arkk^ or as there was to the testator’s wife and executrix in 
BapxjbhIi Promnno Ooonidr Qhose v. Tarmchnath^ which can be brought in aid. 
astd othebs ^ 0 ^ er i n< ji ea ti 0 xis to showthat the intention was that the executors 
Mankutae- g^ould take the residue beneficially. Disherison is not to be labo- 
AXD oihebs. riously spelt out of a will. The intention to disinherit must be clear. 

The surrounding circumstances in which the testator was placed 

do not encourage the supposition that he intended to give the resi- 
due of his estate to the 'executors for their own benefit. No doubt 
' he states that he was ill when making this testamentary disposi- 
tion ; but he does not say, nor is there any evidence that he be- 
lieved himself then to be sick unto death. 

His wife, Sarasvatibai, would, in the absence of a son, have been his 
heir, and if she had died without children or without having adopt- 
ed a son for him, his daughter, Jethibai, would have been his heir. 
They were both young, and there does not appear to have been 
then any reason for supposing that they might not have children. 
It is hot probable that the testator would have preferred a cousin, 
such as Gangadas, or a sister’s son, such as Trikamlal, to a daughter 
or a daughter’s son. If, however, the testator had intended to dis- 
inherit his wife and his daughter and their possible issue, he would 
most probably have left his estate exclusively to Gangadas, his 
nearest male heir, and not to him and Trikamlal. The union of 
both names indicates executorship only. He makes no distinc- 
tion between them as to shares, as he probably would have done 
had he intended them to take beneficially. Again, he does not in- 
timate in his wall any disapprobation of the adoption of a son to 
him by Sarasvatibai, which, by the law of this Presidency, was a 
course open for her to pursue, unless he refused to adopt or pro- 
hibited her from adopting. Such adoptions by widows, after the 
decease of their husbands, are matters, in this Presidency, of fre- 
quent occurrence! 3 ) 

The next point is whether this suit is hatred by Act XI Y of 1859, 
so far as regards immoveable property by section 1, clause 1 2, and as 

m 1 Eng. & Ir. Appeals 606. < 2 > 10 Ben-;. L. E. 267. 

(3) g Bom. H. C. R. 181 A. C. J.; 7 Ibid. 153, 171, 172 A.C. J. and Appx. 
pp. i, xvi, xtu. 
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to moveable property by section 1, clause 16. It has been already 1876 
stated that we do not think that the 6th paragraph of the plaint, as jjAinnBHli 
contended on behalf of the defendants, admits any adverse posses- Bafubhai 
sion in Grangadas. The passages which have been read from the v , 
written statement of Mankuvarbai, so far from pleading any ad- 
verse possession on his or her part, rather indicate the contrary, axd othees, 
The term “sole possession,” used in the 5th paragraph, does not 
imply adverse possession, and the terms “ management 57 and “ ad- 
ministration 33 in the same paragraph savour of executorship. The 
compromises mentioned in the 6th, 7th, and 8th paragraphs, and 
especially Mankuvarbai’s transaction with Bhaishet, show that 
she could not have supposed that the possession of Grangadas was 
adverse. The filing by him of the inventory in the Supreme 
Court in July 1843, subsequently to the deaths of Jethibai and 
Trikamlal, shows that he regarded himself as executor and not 
adverse holder. Mankuvarbai must, by means of her books and 
papers, have been able to show whether Grangadas mixed the ac- 
counts of Mulji NandlaTs estate with those of his own property, 
and treated it as his own. She has neither alleged nor proved that 
he did so, and it is a most important fact that Gnngadas in his own 
will, made in July 1860, at a distance of 20 years from the death 
of Mulji Nandlal, does not mention or affect to deal with any of 
the property of Mulji Nandlal. 

Pelley v. Bascombe ,0) affirmed on appeal/ 2 ) is a stronger case 
than this; for there the will, appointing James Bascombe exe- 
cutor, had never been proved, and the exclusive possession of the 
executor and, after his death, of his executrix had endured from 
1833 to 1860 ; yet the Court held that the possession, which in its 
commencement was fiduciary in character, never became adverse — 

Stuart, Y.O., saying : “ According to my impression of the law on 
this subject there ought to be nothing equivocal in a possession 
which is relied upon as a bar. 33 The Courts are loth to convert a 
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adverse If it can be referred to a lawful title/ 5 and Doe d> Miner 
y BrigMwen^ which he mentioned. 

We agree with Mr. Justice Bayley in thinking that, up to the 
death of Gangadas In 1861, there had not been any adverse pos- 
session. We think, too, that Mankuvarbai, as executrix of Gan- 
gadas, entered into possession of Mulji MandlaFs estate in a fidu- 
ciary capacity. 

It Is said that Mankuvarbai’s possession became adverse, at the 
latest, when she received the hostile notice from Mr. S. Green as 
solicitor for Sarasvatibai, dated the 18th December 1861, followed 
up by another similar notice from him of the 20th January 1862, 
mentioned in the schedule to Mankuvarhai’s written statement 
and in her evidence or cross-examination ; and that more than six 
years 'having elapsed since 1861, and before the filing of the plaint 
in 1870, this suit is barred, so far as regards the moveable property 
at least. 

That point raises the question whether this ease falls within 
section 2 of Act 5XV of 1859 ; or, in other words, is the alleged 
resulting trust such a trust as Is contemplated by that section ? 
The word “ express/ 5 which occurs in the English Statute 3 & 4 
William IV, c. 27, s. 25, is not to be found in this Indian enact- 
ment. Cases collected in Mr. Thomson’s useful book upon Act 
XIV of 1859 show that section 2 has been applied to trusts other 
than express trusts. There have been subsequent unreported (we 
believe) decisions of this Court to the same effect. 

It would seem, however, unnecessary for us to inquire whether 
that section has in that respect been rightly construed ; for, if 
Salter v. Cavanagh^ which occurred in 1838, were correctly de- 
cided, as we think it was, the resulting trust in the present case 
arising on the will of Mulji Nandlal, subsequently to the trusts 
specified in it, should be regarded as an express trust as respects 
both the moveable and immoveable estate. The learned Advocate 
General (Mr. Scoble) referred to the following remarks of Lord St. 
Leonards in The Commissioners of Charitable Donations and Bequests 
v. WphrcmtsW as betraying some doubt, on his part, of the 
U) 10 last. 588. W 1 Dr. & Walsh 668. (3) 2 J. & L. 182. 
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soundness of halter v. CawmaghWi—" In the case of Salter v. _ 
Cavanagh it seems to have been held that an implied trust is an y 
express one within the Act (3 and 4 Wm. IV, c. 27, s. 25), where J 
it arises upon the face of the instrument itself, and is not to be 
made out by evidence ; but upon this point I 
to give any opinion, 

one, and has been more than dispelled by the fact that Lord St. 
Leonards himself in his subsequently published work on the Real 
Property Statutes^ says “ Although the section under con- 
sideration speaks of an express trust, yet a trust may fall within 
its enactment where the trust is not in words expressly declared. 
Therefore, where a man is made an express trustee of a term for 
certain purposes, and is, on the face of the instrument, by the 
rule of equity, a trustee of the surplus, he is a trustee through- 
out wi thin this section,” and for that proposition he cites in his 
note Salter v. CavimaghS ® He continues : “ What amounts to 
a sufficient expression of a trust, must depend upon the terms of 


am not called upon 1 ' 

If that be a doubt, it is a very faint and otbebs. 
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1876 We concur with Mr. Justice Bayley in thinking that this suit 
"Lalwjbhai * s no ^ harred by Act XIY of 1859. 

JBiruBHix The next question is whether, at the time of Sarasvatibai’s 
B . death, the right to inherit the estate of her deceased husband, 
Mulji Nandlal, devolved upon the plaintiffs or upon the defendant 
and othsbs. Mlnkuvarbai. The plaintiffs upon the one side and she upon the 
other allege of themselves, respectively, that they are gotraja - 
• sapindas of Mulji Nandlal, and, therefore, under Manu,® the Mi- 

takshara,® and the Vyavahara Mayukha (3) entitled to his estate. 
Mankuvarbai further especially relied upon Lakshmibdi v. Jay- 
ram Mari W as conclusive of her right ; but the soundness of that 
decision has been questioned on behalf of the plaintiff and by Mr. 
Justice Bayley. The text of Manu, referred to, is: — “ To the 
nearest sapinda, male or female, after Mm in the third degree, the 
inheritance next belongs ; then, on failure of sapindas and of their 
issue, the samanodaka or distant Mnsman shall be the heir,” &e. 
It is MgMy important to note that two such skilled orientalists as 
Sir W. Jones and Mr. Oolebrooke concur in importing into their 
translations of that text the words “ male or female” from the va- 
luable commentary of Kalluka Bhatta.< 5) The passage from the 
Mitakshara,^ declaring the order of succession in ch. II, sec. 
1, pi- 2, is:— “The wife and the daughters also, both parents, 
brothers likewise, and their sons, gentiles (gotrajas), cognates 
(bandhus), a pupil, and a fellow-student : on failure of the 
first among these, the next in order is, indeed, heir to the 
estate of one who departed for heaven, leaving no male issue. 
This rule extends to all (persons and) classes.” The words 
“ persons and,” in the last sentence, are obtained by Mr. Oole- 
brooke from the most celebrated commentary on the Mitakshara, 
viz., the SubodMni of Yisvesvara. The text itself is that of 
(1) Chap. 12, pi. 187, Cole. Dig. , bis. V, eh. Till, pi. 434 
t2) Ch. II, see. I, pi. 2, and see. V, pi 1, 3, 4, 5. 

<S) Chap. IV, sec. VIII, pi. 18. (*> 6 Bom. H. C. R. 153 A. C. J. 

(5) Maim, eh. JX, pi. 187 ; Cole. Dig., bk. V, ch. VIII, pi. 434. As to the 
value of Kalluka Bhatta’s commentary, see the preface to Sir W. Jones’ 
translation, of Manu, Hanghton s edn, of 1836, p. xviii, Ttomine Culluca ; 
Colebrooke’s preface to the Digest, vol. I, p. xiv, edn. 1801 ; Mwarji Goat!, 
dds v. Tarvatibdi, Ind. L. R, 1 Bom. 180. 

M Chap. II, sec. I, pi. 2. 
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1876 For the plaintiffs it has been argued that the wives of colla- 
YuhothiT ^ era ^ gotraja-sapindas, such as Mankuvarbai was* are not them- 
Bapxjbhai selves gotraja-sapindas , at this side of India any more than in 
aisd oteess Bengal or Madras, and that the general rule, here as well as there, 
^ bIi VAE " * s ^ ema ^ es ? lin ^ ess named as heirs by special tests, are ineom- 

od others, petent to inherit. 

Mann, the Mitakshara, and Mayukha are the reigning authorities 
in this Presidency/ 1 ) In the island of Bombay a general — I do not, 
however, by any means say a universal — predominance has been 
given by our predecessors in the Beeorder’s, Supreme, and High 
Courts to the Mayukha over the Mitakshara, partly perhaps because 
they found it more frequently quoted to them than the Mitakshara, 
partly perhaps because the Mayukha was very much praised and 
followed in Ghizerat — Bombay having formed a part of the ancient 
kingdom of Ghizerat before the cession of the former to the Portu- 
guese,^ and partly because the Mayukha was the more modern 
treatise, and might be supposed to embody, to a considerable 
extent, such variations in usage as had occurred during the long 
period which intervened between its composition and that of the 
Mitakshara, The Mayukha is spoken of by Mr. Oolebrooke^ 
-as the work of an eminent writer, having, concurrently with the 
Mitakshara, considerale weight amongst the Mahrattas, and as 
amongst those works which “ agree in generally deferring to 
the authority of the Mitakshara, in frequently appealing to its 
text, and in rarely and at the same time modestly dissenting from 
its doctrines on particular questions/ 5 Mr. Oolebrooke, in writing 
to Sir T. Strange (1 Stra. H. L. 818), observed that u in the west 
of India, and particularly among the Mahrattas , the greatest 
authority after the Mitakshara is Nilakantha, author of the Yyava- 
liara Mayukha and of other treatises bearing the same title/ 5 Mr. 
Borradaile, the translator of the Vyavahara Mayukha, in his preface 
to bis translation, after mentioning the five schools of Hindu law, 
observes that “in all but the first (Bengal or Gfauriya school), the 

(1) See Pranjivandds v. Devlcwarbai, 1 Bom. XL C. Hep. 131 ; Ndrdya?& 
Bdhdji v. Ndnd Manokar, 7 Bom. H. 0. liep. at p. 166 A. 0. J., and 
Appendix, pp. 6, 10, 11, 

(2) See Secretary of State v. Bombay Landing Company, 6 Bom. XX. C. 
Jtep.'0O.C. J.,P-33. 

(3) See preface to his translation of the Day a Bhaga and Mitakshara. 
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MitaisBaraji.oile'Oltlie very earliest of these compilations, is received 
with respect as the chief general authority, though in each some 
more modern local work is allowed to compete with it on a few 
points. The most remarkable of those are the Mayukha for the 
Maharashtra and the West, the Smriti Chandrika for the south of 
India, the Ratnakara and Chintamani for Mithila. Bengal proper 
alone denies authority to the Mitakshara, having established for 
itself a totally different school, or which Jininta Yahana is the 
head.” ; ' 

Subsequently, he says : u The Mitakshara is equally authoritative 
with ns on . this side of India as elsewhere ; but, as previously 
observed, the doctrines of it are sometimes opposed by the Mayu- 
Jkha, which is allowed to compete with it.” ■ 1 

Mr. Borradaile observes that Nilakantha’s doctrine u sometimes 
accords with one (Jimuta Yahana and the -Digest) and sometimes 
with the other (the Mitakshara),” but that u conformity with the 
Mitakshara should be aimed at as far as consistency will allow.” 

He (in 1827) speaks of it, as stated by one of Nilakantha’s de- 
scendants, Hari Bhatta Kasikar, as published upwards of 200 years 
ago,' whilst the general opinion is that Ms (Niiakantha’s) writings 
were first circulated about 125 years ago. Mr. Steele (in 1827) says 



pTiftH limit myself fo the mention of one only, and that, too, in the 
latest of those treatises. There is not any ease known in which 
the oo-parcenery, contemplated at the close of the 20th plaeitum of 
sec. 8 in chap. TV of the Yyavahara Hayukha between the paternal 
great-grandfather, the father’s brother, and the sons of the half 
brother, has ever been recognized by the Courts, or has taken 
effect in practice, and we are not aware that it has ever been even 
advanced as the foundation of a claim. 

Of the proposition that a wife is a gotraja-sapinda of her hus- 
band, we do not understand that the first branch, viz., that she 
is a gotraja of the husband, has been denied. Before marriage 
she should be of a different gotra from that of her husband ; (1) but 
that, on her marriage, the wife enters th e gotra (family) of her hus- 
band, is a fact familiar to the ears of all acquainted with Hindu 
usage in this Presidency. Mr. Steele, in his note to the page in 
his book just mentioned, says : “ After marriage a wife’s gotra be- 
comes that of her husband.” To the same effect are the answers 
of the sastris to question 1, p. 281, and question 3, p. 2o3, of 
1 West and Biihler/ 2 ) 

Thenceforward she recites the triple invocation to the manes 
of the ancestors of her husband/ 8 ) and after his death she mates 
offerings to his manes/ 4 ) After her death her husband’s family 
alone can perforin her funeral rites/ 5 ) 

In complete accordance with this doctrine, the Miiakshara (6 ) 
and the Yyavahara Mayukha (7) include the paternal grandmother 
amongst the gofrajas . The Mitakshaxa^ 8 ) also consistently names 
the paternal great-grandmother amongst them* These instances 
suffice to show that we cannot, in this Presidency, treat the word 
confined to males. It is observable that, although 


MasktjvaR’ 

BAX 

akd others. 


u gotraja ?? as 

CD Maim, ch. Ill, pi. 5; Steele on Hindu Law and Customs (1st ecln.) 
p, S3— (2nd edn.) p. 28; Max Muller San. Lit., p. 387. 

(2) See also note (2) to Dhoolubh JBIidi v, Jeevee , 1 Borr. at p. 78. 

(3) Mami, eh. IX, pi. 28 ; Cole. Dig., bk. Y, ch. YIII, pi. 399—400. 

.(4) Mayukha, ch. IT, sec. 8, pi. 2 ; Mitak., ch * II, sec, I, pi. 6. 

■ m 1. West and Biihler 222; Cole. Dig., bk* Y, ch. YIII,' pi. 432. . 

(»> Chap, II, sec. Y, pi. I, (7) Oh. IT, sec, VIII, pi. 18. 

te) Cli. II, sec. V, pi. 6. : V 


VOL. II.j 


, BOMBAY SERIES. 


421 


(■ r 


f 


m 


*■ 

■•I... 


.. i 


1870 


Mr. Monier Williams, in Ms Dictionary (page 297, column 2), 
gives to that word the two limited meanings of ‘born in the same ' Lallubhax" 


family/ adding, however, also the meaning of £ relation’ 


or Bapdbhax 

gentile/ he is careful to refrain from describing it as denoting AI ' I> 

Mankuvas- 


any one gender more than another. Yisvesvara, in discussing, in 
the Subodkini, the rights of the paternal grandmother as laid down and othbbs 
in the Mitakshara, says that there is no objection to understand the 
word c gotrajas 5 in the sense of 6 male and female gotrajasf^ and 
he, as we shall subsequently see, gives effect to that opinion. Those 
authorities and the instances of female gotrajas already specified, 
render it unnecessary, I think, to endeavour to fortify our opinion 
by resort to the ambiguous case of a sister, whom Nilakantha in the 
Yyavahara Mayukha brings in as an heir after the paternal 
grandmother, which the sister undoubtedly is in this Presi- 
dency.^ It seems to me that he introduces her rather on the 
ground of sapinda-ship than of gotra-ship , but calls to his aid a 
quibbling play upon the term 6 gotra 9 as a make-weight. The 
passage^ relating to the sister is, in Mr. Borradaile’s translation, 
so infelicitously rendered as to be, especially towards its conclu- 
sion, absolutely unintelligible. In a re-translation, made for the 
purposes of this suit by competent scholars, and approved by this 
Court, it runs thus : — “ 19. In case of the non-existence of that 
(the paternal grandmother) the sister (takes) according to the 
dictum of Manu, w that c whoever is the nearest sapinda Ms should 
he the property ; ? and according to the text of Brihaspati/) that 
where there are many jnati, sakulyas and bandhavas, among them 
whoever is the nearest he should take the property of the childless ; 
she the sister also being born in the brother^ gotra , and so there 
being no difference of gotrajatva (the state of being bom in the 
gotra). But (says an objector) there is no sagotrata (state of 


beino* in the same gotra). True, but neither is that stated here 


as a reason for taking property.” Sagotra is an abbreviation of 


mmanagotra 9 wMch means “in the same gotra,” or “ a person in 
CO 1 West and JBiUiler 146. 

(2) Vinayeh Anandrdo v. Jjaksh^nihdi, 1 Bom. H. 0. B* 117, 126, 8. C. 9 
Moo. Ind. App. 616. 1 

is) Stokes’ Hindu Law, Yyav* Mayukha, eh. IV, sec. VIII, pi. 19. 

(^) Chap. IX, pL 187 ; Cole. Big., bk. V, eh. VIIX, pL 434. 

I®) Cole,’ Dig., hk. V, eh, Till, pi 437,- el 4. 
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1876 the same gotrn.” Nilakantha’s concluding sentence amounts to 

— 7“ no more than an assertion that the sister was at her birth a gotraja 

BAvvmki of her father and brother, which is true, but is followed by what is 
and oTHEKs fo a n admission that on her entrance into the married 

Mankuvab- s tate (which her religious law imperatively required her to assume) 
andothees. she ceased to be their gotraja, i.e., she was no longer a sagotra. 

So far, therefore, as gotra-skip, as understood in this Presidency, 
is an essential qualification for inheritance, she, if her marriage 
preceded her brother’s death, would not be qualified to succeed to 
his estate, inasmuch as, after her marriage and consequent transfer 
to the gotra of her husband, the only relation which existed between 
her and the family in which she was born, was sapinda-ship and 
not gotra-ship. It is worthy of note that Hilakantha seeks to 
justify the introduction of the sister as an heir by reference to a 


(L Cole. Dig., bk. V, eh. VIII, pi. 407, cl. 3. 

(2! Cole. Dig., bk. V. eh. VIII., pi. 423, and see Manu, Ibid., pi. 424, 
C«) 1 West and B abler, 150—153, and see p. 156, 
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The answer to the (puestion- — whether the wife is a sctphidct as I8T8 
well as a gotraja of her husband F— must also, we think, "be, in this XiAitrsHAi 
Presidency at least, in the affirmative. i^ P othbes 


In the Achara Eanda of the Mitakshara* (translated at page 141 ^nkxttae- 
of 1 West and Biihler,) Yiinvanesvara states his views as to what 

11 ' * ; ANB OTHERS. 

constitutes sap incla-re Icdio nship as follows : — * 


a (He should marry a girl) who is non-sapinda, i.e.> asapinda 
(with himself). She is called his sapinda (who has particles of) 
the body (of some ancestor, &e.) in common (with him). Non- 
sapinda means not his sapinda. Such a one (he should marry). 
Sapinda-relationship arises between two people through their 
being connected by particles of one body. Thus the son stands 
in sapinda-relationship to his father, because of particles of his 
father’s body having entered (his). In like (manner stands the 
grandson in sapinda-relationship) to his paternal grandfather and 
the rest, because through his father particles of his (grandfather’s) 
body have entered into (his own). Just so is (the son of a sapinda- 
relation) of his mother, because particles of his mother’s body have 
entered (into his). Likewise (the grandson stands in sapinda- 
relationship) to his maternal grandfather and the rest through his 
mother. So also (is the nephew) a sapinda-relation of his maternal 
aunts and uncles, and the rest, because particles of the same body 
(the paternal grandfather) have entered into (his and theirs) ; like 
wise (does he stand in sapinda-relationship) with paternal uncles 
and aunts, and the rest. So also the wife and the husband (are 
sapinda-relations to each other), because they together beget one 
body (the son). In like manner brothers’ wives also are (sapinda- 
relations to each other), because they produce one body (the son) 
with those (severally) who have sprung from one body ( i.e., because 
they bring forth sons by their union with the offspring of one person, 
and thus their husband’s father is the common bond which connects 
them). Therefore, one ought to know that, wherever the word 
sapinda is used, there exists (between the persons to whom it 
is applied) a connection with one body either immediately or by 
descent.” 
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This shows that Vijnyaaesvara abandoned the doctrine that the 
right to offer funeral oblations alone constituted &apinda-shijp, and 










y 


% 

Vi: 


VWiji 



' im adopted, in lien of it, the theory that saptnda-sMp is based upon 
lTi ivb&Ii commimity of corporal particles, or, in other words, upon con- 
BIptjbkai sanguinity, and that he maintained that there is such a community 
£% 1 > othisbs betweeB ^yeg of collaterals. In a subsequent passage of the 
MIwktttab- same work (also translated by Messrs. West and Buhler, w ) Yijnya- 
km oTEEEs. nesvara assigns the limits in point of degree to sapinda-rehtion - 
ship as founded on the theory laid down by him. 

The constitution of sapin da-relationship by community of par- 
ticles meets with a passing recognition from ISilakantha in the 
4th chapter of his Yyavahara Mayukha. That recognition is, how- 
ever, so obscured in Mr. Borradaile’s translation as almost to es- 
cape notice. At the end of placitum 21 of the 5th section of chapter 
IV, Nilakantha, in discussing the law of adoption, quotes Mann, 
and Mr. Borradaile translates the quotation thus “ A given son 
must never claim the family and estate of his natural father : the 
funeral oblation follows the family and estate, but of him who has 
given away Ms son, the obsequies fail.” (2) 

In Haughton’s revised edition of the translation of Manu by Sir 
William Jones^ and also in Oolebrooke’s translation^ the same 
text is rendered thus “The funeral cake follows the family and 
estate, but of him who has given away his son the funeral oblation 
is extinct.” The word rendered by Mr. Borradaile u funeral obla- 
tion” and by the others “ funeral cake” is in the original Sanskrit 
of Mann “ pinda and the word rendered h 3 ^Mr. Borradaile £< obse- 
quies ” and by the others “funeral oblation” is in the original 
Sanskrit “ svadha a word used in several senses , 1 ^ but here 
apparently employed to denote the customary food or oblation 
offered to the pitrls, or spirits of deceased ancestors, or the srdddha 
or funeral ceremony itself. Nilakantha’s commentary in plac. 22 of 
the chapter and section of the Yyavahara Mayukha last mentioned, 
on this text of Mann, is thus translated : <tf 4 Follows the family and 
estate/ goes after the family and estate, the latter expression 
corresponding generally with the term ‘ goes along with/ ‘The 

/ 0) 1 West and Biihler, 142, 248. L 

(2) Stokes’ Hindu Law, Yyav. Mayukha, eh. IV, sec. V, pi. 21. 

' (3) CL IX, pL 142, . 1# Cole. Dig., bk. V, eh. IV, pL 181. bj 

< 5 ) Monier Williams’ Dictionary, p. 1 159, and see Mann, eh. III, pL 252. 1 
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given son 7 the simple adopted ; since in the ease of a dwyammhyd- 1876 
yarn, the (double) obligation of family connexion and the like be Xi AIjIiI j BH ^ I 
hereafter declared. The funeral oblation/ 7 (pinda ) “ according to 
Medhatithi, Kalluka Bhatta and others, means the funeral ceremony ^ v , 
and other sraddhas, ( srdddhamaiirddhadeMJcaditi ) . According to Maxkuv A n- 
other authors, again, the c funeral oblation/ ” [pinda) a means and othebs.: 
sapinda connexion/ 7 (mpindyam) ; “ and * obsequies/ the funeral 
and other sraddhas 77 (sva danrd dhadekihas raddhadUya) . If the 
word mpindyam , which Mr. Borradaile has here translated 66 sapinda 
connexion/ 7 had been rendered “ consanguinity/ 7 (see Monier 
Williams 7 Dictionary, p.T106), or “ connexion by community of 
corporal particles/ 7 it would have brought out more distinctly 
the meaning of the commentator Nilakantha, who was evidently 
here referring to the deviation of the Mitakshara and its followers, 
as to the force of the term 6 sapinda / from the doctrine of connexion 
by the offering of funeral oblations maintained by other treatises 
and commentators. 

That this was his meaning, is apparent from certain passages in 
his work, the Sanskara Mayukha/ 1 * of which treatise no English 
translation has yet been published. The following translation by 
competent scholars thus renders one of these passages as it stands 
at page 45 et seq. of the Sanskrit original : — “ Now (about) marriage : 
Yajnavalkya (says) : — One should marry a woman (who) has not 
been before married by another man ; (who) is amiable; (who) is 
not of the same pinda (with the intended husband) ; (who) is young 77 
* * * * (In explaining each of the above 

qualifications fully, the following explanation is given of the term 
“ asapinda”) 

a (Now) about (the word) asapindam. In Matsya Puran (it is 
stated) that the sapindata (extends over) ends with seven persons 
(purusha)/ 2) And thus Devadatta^ has “ sapindya 77 (state of 
being of the same pinda) with the six persons (pixrusha) commenc- 
es Treating of the sixteen initiatory ceremonies. At p. vi of the Introduc- 
tion to 1 West and Buhler there is an enumeration of his writings. 

(2) 1 Purusha * primarily means a man, but is frequently used as the word 
4 person * in English to represent a member (male or female) of the hitman 
species. See Monier Williams* Sanskrit and English Dictionary, p. 685. 

A'V'Vv . I s ) The propositus, 
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18 76 ing -with. Ms father and with the sis persons commencing with his 

— son. The seven persons (purusha) means including the seventh 

BirraH ix 1 person (purusha). In this way, then, there will be no sapindya 
asp othebs s i s ter, &e. Here some have explained away (the diffi- 

Masepvab- culty) thus: Sapindya is maintained on account of (her) being 
ASD others intended 115 as a deity (in Pindadava) ; and thus in the sraddha, 




gib ' S , i 

1 x>- ' ■ 

lilSiill 


PUBi 



VOL. IL] 


BOMBAY SEBIES. 


relationship with reference to inheritance, they may he regard- 1876 

ed as viewing sapinda -relationship in the same light as the Laixubhai 

anther of the Dava Bhaga and certain other commentators on Bapctbhai 
' , and others 

Hindu law. But we think that the burden rests upon the plain- ^ v. 
tiffs to show that Yijnyaneswara and Nilakantha regarded scipinda- ^ AN ^ TAS- ‘ 
relationship as resting on a different basis for the purpose of and others. 
inheritance from that on which, dogmatically perhaps, but most 
distinctly, the one has placed it in the Aehara Kanda and the 
other in the Sanskara Mayukha. We do not think that the learn- 
ed counsel for the plaintiffs have given any good reason for 
assuming that the authors intended to make any such difference, 
nor is it likely that they did. 

The religious and ceremonial law of the Hindus as prevailing 
amongst castes, or in particular localities, is, generally speaking, 
almost inseparably blended with their law of succession in the 
same castes or localities, an opposite condition being exceptional. 

If Yijnyaneswara and Nilakantha contemplated 'such a distinction 
between sapinda-ship for the purpose of inheritance and sapinda- 
ship with respect to marriage and ceremonial or religious pur- 
poses, we certainly believe that they would have expressly said so. 

Messrs. West and Biihler in their valuable work on Hindu law 
(page 140 el seq.) regard the definition of sapinda-ship given in 
the Aehara Kanda as applicable to inheritance, and, in that por- 
tion of the Mitakshara, Yijnyaneswara expressly says that “ wherever 
the word ( sapinda 5 is used , there exists (between the persons to 
whom it is applicable) a connection with one body either imme- 
diately or by descent. ^ 

A translation of a not very lucid passage in the Yira Mitrodaya 
of Mitra Misra has been brought to our notice, in which the 
author, after referring to the canons of succession laid down by 
.Yijnyaneswara in chap. II, sec. V, of the Mitakshara with re- 
1 ference to the text of Yajnyavalkya in favour of gotrajas \ (gentiles) , 
quotes at great length and controverts the remarks of Devanda 
Bhatta in 'the Smriti Chandrika, chap. XL sec. Y, wherein he;, 
maintains that the term 6 gotraja ? ought to be construed as in- 
cluding males only, and relies on the Yedic text (Sruti) which' by 
some has been rendered to the effect that “ females and persons 
deficient in an organ of sense or member are deemed incompetent 
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to inherit.” Mitra Misra also quotes and impeaches certain 
passages in the Daya Bhaga of Jimuta Yahana^ in which that 
author maintains that Yajnyavalkya used the term ‘ gotraj as for the 
purpose of excluding from inheritance females who are sapindas ; 
and, relying upon Baudhayana’s interpretation of the Vedic text 
already mentioned as generally excluding females from inheritance, 
says that the admission of the widow and certain others is excep- 
tional, and depends upon express texts. Although, as we have seen, 
Mitra Misra condemns the reasoning in the Srnriti Chandrika and 

Daya Bhaga, whereby Devanda Bhatta and Jimuta Yahana compass 
the exclusion of females from inheritance, he (Mitra Misra) himself 
construes the Yedie text as excluding women, because, he says, even 
supposing, with the venerable Yidyaranya, that “ indriya ” means 
soma juice, yet the word “ addyadatm ” in itself is sufficient to 
imply a prohibition to inheritance of women. This, however, is 
not very conclusive reasoning. Although aclaydda is often used 
to sipnifv “not entitled to be an hem,” and “ aclayaclatm” the 
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Mr. Colebrooke’s translation of the DayaBhaga. He (Mitra Misra) 1876 
represents Jimuta Vahana as speaking of “the grandson through. j jAL j jLTBH ^ i 
the daughter of the father” as horn in the gotra of his mother’s Baptjbhai 
father, which cannot he true. What was probably meant by AN,D 
Jimuta Yahana was “he, too, being by such offering connected with Maskvvar- 
the gotra.” Again, Mitra Misra in the same place describes Jimuta AND othebs. 
Yahana as saying of the female sapindas “these not being born 
in the gotra” What Jimuta Yahana probably meant was what 
Colebrooke has translated him as having said, viz., “females related 
as sapindas, since these also sprung from the same line.” For the 
word “since,” perhaps, it might be well to substitute “notwith- 
standing that.” Finally, with respect to the Yira Mitrodaya, I 
should observe that it is not regarded so much here as at Benares, 
and occupies a place, amongst the works of authority in this Pre- 
sidency, far below the Mitakshara and Mayukha, and is not accepted 
when in conflict with them. 

The doctrine that sapinda-ship proper depends upon com- 
munity of corporal particles (or consanguinity), and not upon the 
presentation of funeral oblationsln the pitras, is strongly maintain- 
ed by Nauda Pandita in the Dattaka Mimansa. In sec. VI, pi: 6 
he quotes the text of Manu, which, together with Nilakantha’s 
Commentary upon it in the Yyavahara Mayukha, has been already 
mentioned, and then he (Nanda Pandita) elaborately contends'- 1 * 
that although affiliation for the purposes of inheritance and fu- 
neral oblations takes place, yet the given son does not and cannot 
become a sapinda proper (*.<?., by consanguinity or community 
of particles) of the adoptive father, but continues to be such a 
sapinda to the seventh degree of his natural father and to the fifth 
degree of his natural mother,' 2 * and is by special tests only and 
in virtue of funeral oblations constituted heir and a quasi -sapinda 
of his adoptive father to the third degree.' 3 * Placitum 10 of that 
section and Mr. Sutherland’s note upon it, are especially deserv- 
ing of attention. That note is: “The word i pinda > signifies 
either the ‘body’ or a ‘cake,’ or ball of food presented to the 
manes of the deceased : the word ‘ sapinda ,’ therefore, may denote 
(!) PL 7 to pi. 39, both inclusive. 

( 2 ) See pi. 10 and pi. 11, where Nanda Pandita quotes Gautama to 
tills effect. - 

( 3 ) PL 32 et- seq. 
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either one eonsanguineally related, or one connected through an 
ohlation of such funeral cate.” In the original edition of Mr 
Sutherland’s translation of the Dattaka Mimansa, pubnsaed at 
Calcutta in 1821, the typographical errors are least numerous. 

Nanda Pandita especially notices the case of a daughter^) 
whom he treats as being, in accordance with the theory that sa- 
upon a community of corporal particles, the 


ninda as well of her husband as of her father This view is also 
upheld by Mr. Sutherland in his note to placitum 14 of section 
Yj S he would, however, cease to be the gotrcya of her rather 
Edter her marriage, as already observed. Her- right to inherit, 
therefore, depends either upon the special mention, of her as an 
heir* or as being a sapincla of her father. : 

In endeavouring to place a proper construction upon the doc- 
trines of the respective treatises of Vijnyaneswara and Nilakan- 
tha which more especially relate to partition and inheritance, it is, 
we think, indispensable to keep in view the definition o£ sapmda- 
ship as laid down by those authors in the passages which we 
have quoted. Otherwise we should arrive at conclusions alto- 
gether opposed to their systems, which have so long been recog- 
nized, and to a great extent brought into harmony with each 
other, by usage and in the administration of justice at this side 
of India. It should also he borne in mind that the sastns, who 
have furnished in times past the opinions ( vyamsthas ) on 
Hindu law to our civil Courts on which the decisions o t re 
latter have been based, referred for authorities not to any Eng- 
lish translations of the Hindu smritis and commentators (in- 
cluding, amongst the latter, Yijnyanesvara and Nilakantha), but 
to the^original Sanskrit, and, as will be shown in detail by my 
brother West, have read the Mitakshara and Mayukka, when deal- 
in* with sapinda-ehip in relation to inheritance, in the sense of 
the passages above extracted from the Ackara Kanda and Sans- 
kara Mayukka. ■ 

We yield to none in respect for the erudition, accuracy, and dis- 
crimination of Mr. Colebrooke ; but it is impossible not to percei ve 
. that, in his translation of the portion of the Mitakshara which 

If: ! v . ; \ ■ -U) , Sec., VI, ,pl« 1^67. vfo’-'A: = > 
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relates to partition and inheritance, lie lias overlooked the defini- *876 
tion given by Yijnyanesvara himself, in the Achara Eanda, of the Lallubhai 
meaning which he attributes to the term “sapindda Mi'. Cole- 
brooked experience lay principally on the eastern side of India; ^ v. 
and he has given to the term “ sapinclts” the same meaning, viz., AE " 

“ persons connected by funeral oblations,” which it bears in the and others 
D aya Bhaga of Jimuta Yahana of the Bengal school, and which 
Mr. Oolebrooke in his English translation of that treatise had 
given to the same term. The fifth section of chap. II of his 
translation of the Mitakshara is that which most especially bears 
upon the question of Hankuvarbai’s claim to be regarded as a 
gotraja-sapinda . After removing from that translation the Eng- 
lish rendering of the names of the various classes of kindred 
and substituting the Sanskrit names given in the original, that 
section would run thus : — 

a L If there be not brother’s sons, goirajas d) share the estate. 

Gotrajas are the paternal grandmother and sapindas^ and sama- 
nodakasS 3 ) 

a 2. In the first place, the paternal grandmother takes the 
inheritance. The paternal grandmother’s succession immediately 
after the mother was seemingly suggested by the test before W 
cited, 6 And the mother also being dead, the father’s mother 
shall take the heritage’ no place, however, is found for her in 
the compact series of heirs from the father to the nephew ; and 
that text (‘the fathers’s mother shall take the heritage’) is intend- 
ed only to indicate her general competency for inheritance. She 
must, therefore, of course, succeed immediately after the nephew ; 
and thus there is no contradiction. 

“ 8, On failure of the paternal grandmother, goiraja~styfiindas,W 
namely, the paternal grandfather and the rest, inherit the estate. 

For binnagotra-mpinda&W are indicated by the term * handlin' M 

0) Trans, by Oolebrooke “ gentiles.” 

(2) Trans, by Oolebrooke “relations connected by funeral oblations of food." 

(3) Trans, by Oolebrooke “ relations connected by libations of water.” 

W Mitak., eh. II, s. I, pi. 7. C 5 > Maim, ch. IX, pi. 217. 

(0) Trans, by Oolebrooke “kinsmen sprung from the same family with the 
deceased, and connected by funeral oblations." 

(7) Trans, by Oolebrooke “kinsmen sprung from a different family, but 
connected by funeral oblations." 

{&) Trans, by Oolebrooke “ cognate." 
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1878 w 4. Her©, on failure of the father's descendants, the, heirs are, ■ 
"lali.ubha 7" ^ ec ®ssively, the paternal grandmother, the paternal grandfather, 
Eapubhai the uncles, and their sons. 

XWD °™ ma « g. On failure of the paternal grandfather's line, the paternal 
MInktotab- great-grandmother, the great-grandfather, his sons and their issue 
ahd othses. inherit. In this manner must he understood the succession of 
samamgotra-sapindasS l) 

a 6. If there he none such, the succession devolves on samano - 
daJcas; < 2 > and they must he understood to reach to seven degrees 
beyond sapindas or else as far as the limit of knowledge and 
name extend. Accordingly, Vhrat Manu says:— ‘The relation o 
the sapindas ceases with the seventh person, and that of sama- 
nodakasW extends to the fourteenth degree; or, as some affirm, it 
reaches as far as the memory of birth and name extends.' This is 
signified by gotra”^ 

The fifth section, as a whole, leads me to the conclusion that 
Vijnyanesvara intended to place the paternal grandmother as first 
of the gotraja-sapindas after the compact series of heirs. The last 
sentence in the 5th placitum of that section (viz. i( 6 In this man- 
ner must Be understood the succession of samanagotra-sapin - 
das ”) I think applies to all of the persons named in that and the 
preceding placitum, and amongst these the first is the paternal 
gran dm other. Those placita (4 and 5), though severed in the 
translation, are continuous in the original Sanskrit. This remark 
may he extended to all of the placita in that (the fifth) section. 
The division into placita is the work of the translator. 

It has been urged on behalf of the plaintiffs that, although the 
paternal uncle's sons (under which denomination Grangadas, the 
deceased husband of Mankuvarhai, would fall) are named amongst 
gotraja-sapindas in plac. 4 and 5 of the above section, there is 
not any mention of the wives of such paternal uncle's sons. The 

O) Trans, by Colebrooke 44 kindred belonging to the same general family 
and connected by funeral oblations.” 

(2) Trans, by Colebrooke 44 kindred connected by libations of water/’ 

(3) Trans, by Colebrooke 44 the kindred connected by funeral oblations of 
food." 

<*) Trans, by Colebrooke 44 those connected by a common libation of 
water/’ 

C) Trans, by Colebrooke ££ the relation of family name/” 
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plaintiffs,;' -however, . are not in a position to contend that the list 187fi 
of gotraja-sapindas contained in those placita is exhaustive ; for, if ^ ALLTJB HXr 
it were, they would be excluded from the gotraja-sapindas as not Bapubhai 
being named in that list. However, the author of the Subodhini s 

names as got raj a-sapii idas several persons not specified in placita Maxkwab- 
4 and 5, and amongst them are the paternal great-grandfather’s and othebsj. 
mother and the paternal great-grandfather’s grandmother, and he 
says that the same analogy holds good amongst the samanoda- 
kasS 1 ) There does not appear to he any better reason for suppo- 
sing that Vijnyanesvara’s enumeration in these placita of yotraga- 
sapindas is exhaustive than his enumeration of bandhm (b&ndha- 
vas) in plae. 1 of see. VI in chap. II, which has been held to he 
illustrative only and not exhaustive : Girdkdrilall v. The Bengal 
Gamnimerd^ Amriia v. Lahhindr agenda And as more than 
once already observed, both Vijnyanesvara in the Aehara Kanda 
and Nilakantha in the Sanskara Mayukha include the wives of 
male sapindas amongst the sapindas . That Baudhayana’s inter- 
pretation of the Vedic text to the exclusion of women from inherit- 
ance has not been adopted by Vijnyanesvara is further shown 
by the Mitakshara, plac. 24, 25 and 26 of eh. II, sec. 1, as to 
the general competency of women to inherit; and if it he con- 
tended that those placita relate only to the widow, whose rights 
are the subject of that section, the reply is, that his subse- 
quent introduction in sec. V of the paternal grandmother and pa- 
ternal great-grandmother amongst the gotraja-sapindas as heirs 
shows that those placita are not to be confined to the widow, 
and this view is corroborated by the additional list of gotraja- 
sapindas in the Subodhini. In the 18th plac, of sec. VIII in 
chapter IV of the Vyavahara Mayukha, Nilakantha puts it be- 
yond doubt that a woman may inherit as a sapinda by expressly 
naming the paternal grandmother as first of the gotraja-sapindas 
for the purpose of inheritance. That plaeitum in the translation 
of part of sec. VIII which has been mentioned as in evidence in 
this cause runs thus : — 

“18* In the case of the non-existence of the brother’s sons, 
the gotraja-sapindas succeed. The first among these is the pater- 

(l) See Colebrooke’s note to sec. V, pi. 5. of the Mitakshara, 

<*) 12 Moo. Inch App. 448. (3) 2 Beng. L. E. 28 F B 
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1876 nal grandmother according to the dictum of Mann (chap. IX, 
L LX.rrE ir sloka 217), “that if the mother also he dead, the father’s mother 
BapcbhXi should take the property. Although she is mentioned after the 
akp othebs motherj yet as a]xe is not introduced in the fixed order ending in 
Manuuvae- Mothers’ sons, and as agantus,” (persons coming in aoci- 
t.j> T D othses. dentally), “ she should he introduced after the brothers sons. 

Whatever criticis-m or doubt his mention of the sister as a gotraja 
in the following (19th) placitum, already quoted by us, may be 
subject to, cannot be extended to his denomination of her as a 
sapinda in the same placitum. It is quite consistent with his 
adoption of the community of particles as the basis of sapinda- 
ship, and is an additional proof that he did not limit that doctrine 
to marriage or ceremonial matters. It is also consistent with Kal- 
luka Bhatta’s introduction of the words “male or female”, into 
plac. 187 of Mana, chap. IX. It certainly seems less difficult 
to construe tl sapindas ” as including females than to interpret 
“sons” as including daughters and “brothers ” as including sisters, 
Tinth of which heights have been scaled in Hindu hermeneutics. 


If this case were not to go beyond this Court, our decision on 
the fifth of the new issues involving the question of Hindu law 
would render any determination of the points involved in the first 
and second of those issues unnecessary. But as it is not improbable 
that this case may be taken to Her Majesty’s Privy Council, we 
have deemed it the better and least expensive course for the 
parties that we should decide these points also, in order that, if 
their Lordships should take a different view of the question of 
Hindu law from that which we have now expressed, they may be 
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in a position finally to dispose of the whole ease without remanding 
it on the other points for the determination of this Court. 

We concur with Mr. Justice Bayley in his findings in the 
negative on the first and second of the new issues referred to him . 
by this Court. We also concur with him in holding that his 
finding on the second issue rendered any findings on the third J 
and fourth of the new issues unnecessary. We differ from him 
in his finding on the fifth of the new issues, and we resolve that 
issue in the negative, and, therefore, declare that neither the plain- 
tiffs nor either of them, nor Mulchand Bapubhai, the father of the 
plaintiff Kasidas Mulchand, was or were, at the decease of Saras- 
vatibal, entitled to the moveable and immoveable estate of Mulji 
Nandlal, or to either of the same or any part thereof. 

We accordingly affirm the original decree of the Division Court 
made on the 20th day of April 1872, except so far as it is herein- 
after altered as to costs. We vary that decree as to costs by 
directing that all parties, other than Divali and Kasibai, bear their 
own costs in the said Division Court and in this appeal ; and we 
further direct that the costs incurred in making Kasibai, as exe- 
cutrix of Mankuvarbai, a party for a second time, should be borne 
by Kasibai. My brother Sargent concurs in this judgment. My 
brother West concurs in so much of it as relates to the question 
raised on the fifth issue. In the rest of the case he has not taken 
any part. 

West, J. : — Of the plaintiffs in the present ease Lallubhai is 
the seventh and Kasidas the eighth in descent according to the 
inclusive mode of reckoning followed by the Hindus, from Moti- 
lall the sixth in ascent, by the same method from the deceased 
Mulji whose former property is the subject of dispute. Ac- 
cording to the law prevailing in Bengal, neither of the plaintiffs 
would rank as a sapinda of the deceased. When the common 
ancestor (within three degrees) is reached, the collateral descent 
constituting sapinda-ship stops with his great-grandson, or, if 
the connexion be through his daughter, with the grandson/ 1 ) 
The maternal relations within the same degrees take the next 

(i) Stokes* Hindu Law, Daya Bliaga, eh. XI, see. YI, pi. 8-7 ; Payakr&xn 
"Saiigraha, eh, I, s. X. 


Lallubhai 
Bapubhai 
and othees 





486 THE INDIAN LAW EEPOItTS. [VOL. II. 

1^76 place, and those must be exhausted before the next class, called 
lIwcehIi the sakuhjas, come in. These are three descendants below the 
Bapubbai great-grandson and three ascendants above the great grand- 
iTO ” BBBS father with the collateral descendants from each down to the 
Mankovab- great-grandson, or the grandson through a daughter, as in the 
and othebs. case of the sapindasS 1 ) 

According to this system, Lallttbhai, the plaintiff in the present 
case, would be excluded from the inheritance by the nearer col- 
lateral relatives of Mulji, if any, through his mother as well as 
through his father. As a descendant from a sakdija, but beyond 
the third in descent, he could rank only as a samanodaka under 
the rule indicated in Cole. Dig., bk. V, eh. YIII, pi. 436, which 
does not, indeed, expressly provide for his case, but by extending 
the line of heirs springing from the eighth ascendant down to the 
fourteenth in descent, gives inferentially the like right to descend- 
ant bevond the third from the nearer ascendants in the line above 
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By the Mitakahara doctrine, as given at 1 West and Biihler 143, 1870 

those who are within six degrees of a common ancestor in the Lalhjbhai 
male line are mpindas of each other. In his actual enumeration, 
indeed, of those taking as gotrqja-sapmdas> Yijnyanesvara stops 
at the third in descent in the collateral lines, 11 ) and on this Cole- 
brooke grounded a remark that the Mifcakshara line of succession akd othebs. 
was confirmed by the Vyavahara Madhava and the Smriti Chan- 
drika, but on account of the extension of the mpiiida-velatio'iiehip 
authorized by Y i j nyanesvara’s comment on Yajnavalkya I 52 to 
53/ 2 > and sanctioned by the Privy Council/ 3 ) the two orders of 
succession coincide only to a limited extent. By the Mitakshara 
the heritable descent may be traced to the sixth below the point 
of divergence of the two lines. Lallubhai is, therefore, through 
their common ancestor Motilall, a sapinda of the deceased Muiji. 

He is not to be excluded from inheritance to Muiji either by 
eapindas ex parte materna as ia Bengal, or by the bandhus as in 
Madras. The sole question is, whether his right is preferable to 
that of Mankuvarbai, the widow of Mulji’s first cousin. Such 
rights as might have been vested in Bhaishet have been, it was 
said, purchased by Mankuvarabai ; but Prankuvar, the grand-mo- 
ther of Bhaishet, having died before her brother Mnlji, inherited 
nothing from him, and her son TrikamlaL standing in the relation 
of a handhu to Muiji his maternal uncle ( Girdkdnlall v. Govern- 
ment of Bengal) /*> could not succeed while a ny gotraja-sapindas of 
Muiji, or even a samanodaha of Muiji, survived. Nothing, there- 
fore, on TrikamlaFs death descended to Bhaishet which could form 
an obstacle to the success of Lallubhai’s claim in this ease. Th© 
alleged will, in Bhaishet’s favour, of Mulji’s widow Sarasvatibai, 
and the alleged transaction between him and the defendant Man- 
kuvarabai, have been disposed of in the judgment of my Lord the 
Chief Justice. 

The succession of the male gotraja-sapmda themselves not 
being provided for in detail by the law books has, as we have seen, 
given rise to some controversy. The same texts have been con- 

U) Stokes' Hindu law, Mitak., eh II, sec. 5, and eh. IV, sec. 5. 

( 2 ) i West and Biihler 143. 

<3)1 West and Biihler 139, and see Ely ah Edm Singh v. Bhyah TJjdr _ , 

Sin ah, 13 Moo. I. A. 373. 

U) 12 Moo. I. A. 448. . 
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2 g 7 g strued by the different schools as pointing to lines which are then 
TI lyubaT a greater or less distance according to the govern- . 

Bapubhai ing principles of interpretation which each school has adopted, 
abd othees £ q r jg^ 0 f widows to take the places of their deceased 
Mankuyab* husbands, the meagre indications of the texts have left still more 
akd othees. room for dispute, and it has thus been possible for the learned 
counsel on each side in the present case to lay before us argu- 
ments of considerable weight both for the admission and for the 
rejection of this principle as part of the Hindu law. 

The incapacity of women in ordinary eases for inheritance, as 
pointed out in the case of Bhau Ncwajt v. Sundrabaij i) was pro- 
bably at one time a generally received doctrine. It forms the basis 
of the Bengal and Madras law's still/ 2 ) but it is discarded by the 
Mitakshara/ 3 ) which, agreeably to the principles laid down by it in 
discussing the rights of a widow, includes the grandmother and great- 
grandmother amongst the gotraj a-sapindas. By the other method 
of interpretation illustrated in the Smriti Ohandrika (Engl. TransL, 
p. 192) gotraja , being regarded as essentially masculine in sense ? 
is held to exclude females, though room is t made for those who 
are provided for by special texts. The mere recognition, by Yij- 
nyanesvara, of the mother and paternal grandmother as heirs, 
might be accounted for by the same texts ; but the class in which 
he places the grandmother, and his inclusion in the same class 
of the paternal great-grandmother (unentitled except as a mere 
goiraj a-sapinda) show that he accepted women’s heritable capa- 
city as a general principle enabling him to extend the text of 
Tajnyavalkya to females not expressly mentioned as heirs in any 
of the extant Smritis. 

It is said that the reason which Vijnyanesvara gives for the 
precedence which he assigns to the mother over the father, as 
heir to a son, rests on a ground which, though in part applicable 
to the grandmother and other female ancestors of the prgpmtm 
in the paternal line, affords no support whatever to the claims of 
widows of collaterals. The reason assigned for the preference given 

W H Bom. H. 0. Hep. 249. 

(2) See the Smriti Ohandrika, ch. IY, pi. Y ; Daya Bhaga, eh, X, sec,, YL, 
tpL ,11. 

m See MitaL, eh, II, sec, I, pi 22, 24, 25, 
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to the mother^) seems a very artificial one* Nilakantha in the 1878 
Mayiikha* 2 ) declines to recognize it. J agannathad) seems to prefer the j, AIjLX rBHA.r 
father, though not decisively. Vachaspati Misra pronounces for the 
mother's precedence on the authority of Vishnu and Brihaspati/ 4 ) ^ Vt 
though as to the former he seems to be mistaken/ 5 ) and Brihas- Ma ^ YA£ “ 
pati’s rules do not appear to be quite self -consistent d 6 ) He cites and others. 
texts of Mann also which might well be construed adversely to this 
doctrine of the Mithila school. The question might probably be re- 
solved with equal plausibility in either way. But whether Vijnya- 
nesvara’s reasons for preferring the mother to the father are good or 
bad, he does not assign them in favour of the grandmother or great- 
grandmother. The grandmother he (7) brings in on the strength 
of a text of Menu/ 8 ) which, as he has to depart from its literal 
sense, would have enabled him, so far as one can see, to place her 
as well after as before the grandfather/ 9 ) yet in the precedence 
■which he assigns to her he has been followed by the Mayukhad 10 ) 

He has probably determined her place and that of the great- 
grandmother relatively to their husbands by analogy to the place 
of the mother relatively to that of the father (as in the Daya 
Bhaga) / n ) and that he did not intend in other respects to give to 
these ancestors any right except that of gotraja-sapmdas , is clear 
from the way in which he sets aside the literal sense of Mameds 
text assigning to the grandmother the next place after the mother. 

This would have enabled him to bring her in, as he has brought 
in the daughter's son*- 12 ) apart from her position as a gotraja> so 
that it is clear he thought she was properly included in the class, 
and afforded an analogy for dealing with the cases of other wives 
of goirajas , at least in the ascending line. 

The difficulty arises in the transition from wives of mal & gotrajas 
in the ascending line, who take precedence of them, to wives 
« Mitak#, cL XI, see. IIX 5 (25 Oh. IY S sec. VIII, pi. 15. 

(3) Cole. Dig., bk. V, pi. 424 Comm. '-v 

(4) Ti.Ya.da Ohintamani, pi. 293, English translation. . . .. 

; ’ <«) See 1 West and BiiMer 341. («) Cole. Dig., bk. V, eh VIII, pi. 422, 423. 

; (?) Mitak., eh. II, see, I, pL 7 ; sec. V, pi. 2. ! v - a 

(S) Mann, ch. IX, pi. 217. See also Catyayana quoted in Cole. Big., bk, 

V, ch, VIII, pi. 425. 

(®) Mitak., ch. II, sec. V, pi. 1, 2, 3. 
do.) Oh. IV, sec, 8, pi. 18. UD Ch. XI, sec. V, pL 4. 

( 12 ) Mitak,, ch II, see. II, pL 8. 


v-,: 

; 1 X -> - , . 1 ' ^ t $ i < 1 I I sMm 



ID Mifak , eh., II, sec. V, pi 5, 0. m Ibid . note 5. 

M Steele ou Hindu Law and Custom, p. 27, note. 1 West and Buhler £B3 ! 
Q, 3, p. 231, note, ■ ■ ' / . ^ , 

, i*> V rihaspati in Cole. Dig., Ik. V, eh. VIII, pi. 399, and see Manu, IX, 45. 
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of gotrajm in the collateral lines who are postponed to their hus- 
LiLLtiBnij" bands. Yijnyanesvara, after providing for the great-grandmother, 
Bapcbhai great-grandfather, and their sons and issue concludes : — “ In 
ani> othees a wa y do samanagoira -sapinclas to the seventh degree take 

Mankxjvab- property. ,?(1) He no doubt intends to lay down a general rule ; 
an!> othebs. but what the precise scope of the rule is, it is not possible to 
say with certainty; and that the whole subject has been a puz- 
zling one to the native law-writers, is evident from Oolebrooke’s 
note.# We may observe that by using the word “ somanagotra” 
in indicating the continuation of the line of succession, Yijnya- 
nesvara would most certainly indicate “ persons connected by 
goira ” In pi. 8 he says: “ Goiraja-sapindas, i.e. 9 the grand- 
father and the like, take the estate; the Mmagotra-sapindas (i.e. 9 
of a different goira or family) are included in the term banclhus” 
There cannot be much doubt, therefore, that he may have intend- 
ed to rank as gotraja-sapindm not only persons horn in the 
family, but all included in the family. A woman on marrying 
quits her own goira for that of her husband, 1 13 > and she would 
thus in her husband’s family fall within the class of gotrajm as 
understood by Yijnyanesvara. Still though the term, as he un- 
derstood it, would include a widow, it is possible that he may 
have had only the male gotrajas in view ; his omission to pro- 
vide expressly for the widows of any collaterals is an argument 
that he did not intend to include them, and he could not have 
been unaware that their rights were not universally admitted. 
On the other hand, it must he remembered that the commentators 
wrote almost exclusively for their own schools. Yijnyanesvara’s 
rules for the inheritance of the widow and to her property show 
that he identified the wife with her husband and his family more 
closely than the doctors of other schools. He really accepted the 
proposition that “of him whose wife subsists, one-half the body 
survives” 14 ') as a basis for actual practice. The school of the 
Yajasaneyins, or followers of the White Yajurveda, may be re- 
garded as specially favourable to women. The famous dialogue 
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ascribed to Tajnavaliya with MaitreyB 1 * points to a division by 1876 
that sage of his property between his two wives when he wag j^allubhai 
himself retiring from the world; and Katyayana’s Sranta Sutra, 
the only one on the White Yajurveda, allows to women, though Vt 
not to cripples, the right of sacrifice as authorized hy the Ye- Mamuvas- 
das S z) Visvesvara, the author of the Subodhini, the chief com- and othees. 
mentary on the Mitakshara, says that “ gotraja” may properly be 
taken to include both males and females ; (3) and Balambhatta, in- 
sisting on the same view, applies it to the determination of the 
right of a predeceased son’s widow, whom he places next after 
the paternal grandmother. There is a pervading partiality .to- 
wards female claims in Balambhatta’s Commentary which had led 
to a strong suspicion that it was composed by a lady but Cole- 
brooke in the preface to his translation of the Mitakshara speaks of 
it in terms of commendation. 1 5 > The Vira Mitrodaya argues ela- 
borately, as it would seem, for the right of uncles’ widows to suc- 
ceed as the necessary result of a construction of Yajnavalkya’s 
text according to the doctrines of Yijnyanesvara, in opposition 
to the narrow rules of the Smriti Chandrika (ch. XI, sec. V) 
and the Daya Bhaga (ch. XI, sec. YI, pi. 10), though, for the 
author’s own part, he is disposed to accept the general rule of the 
exclusion of females as applicable to the gotrajas. In this he de- 
parts from the Mitakshara, as in the passage at 2 West and Biihler 
100, where the Yedic text of disqualification is cited, and Manu 
misquoted in support of it. 

Upon the whole it would appear more probable than not, upon 
the text of the Mitakshara, and its recognized exponents, that it 
did intend widows to be included amongst the gotrajas , and that 
the particular place which it assigns to the female gotrajas in the 
ascending line relatively to their husbands is not an argument of 
much weight against this, as it is probably due only to a rather 
fanciful analogy which did not influence the author in determin- 
ing their right to admission. The point, however, is one that ad- 
mits of infinite controversy so far as the text is concerned, one? 
therefore, in which actual practice is of the greatest weight in 

6) . Miiller.H. Sanskrit Lit. 22 , ( 2 ) Muller H. Sanskrit Lit. 199, 849. 

! s > I West and Biihler 146. (*) 1 West and Biihler, Intro. 5, 

Stokes Hindu Law, p. 177. 
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Laxlubhai 

Bapubhai 

AND OTHEBS 
V, 


determining which of the conflicting explanations is to be pro- 
ferred to the others* according to the principles laid clown by the 
Privy Council in the ease of The Collector of Madura v. Mooioo 
limmlinga Saiir apathy S 1 ^ 

M ^b4i TAB ~ the 'case at 1 West and Biihler, 163, the sastri, recognizing 

and othees. the sister-in-law of the propositus as a gotraja-sapinda, yet adds 
that she is 44 not a sapinda in the fullest sense of the word*” and 
consequently postpones her to a first cousin. What he meant by 
44 the fullest sense of the word ” sapinda , it is not easy to say* 
and as he quoted no authorities that were applicable, no light can 
be gathered from that source. Probably he meant that though 
gotraja-mpindas according to one system, that of the Mitakshara, 
they would not be so according to the other, by which the cousins, 
as givers of oblations to the ancestors of the propositus, would 
render a benefit that the sister-in-law could not confer. At page 
171, however, of the same work the sister-indaw is given prece- 
dence- (Q, 3) over a distant cousin, and even (Q. 2) over a first 
cousin of the propositus. 

The answer to Q. 3 at p. 173 gives to the widow of the pater- 
nal uncle of the propositus precedence over the second cousin of 
his father, i.e., the great-grandson of the great great-grandfather 
of the propositus . And thus recognized as a gotraja-sapinda, she, 
of course, takes, as stated at the same page (Q. 2), before the 
maternal uncle, i.e., a bandhu of the propositus. The Yira Mit- 
rodaya says that logical consistency would have bound Jimuta 
Yahana also to assign her a place next to her husband. 

At page 174 it is laid down that the widow of a first cousin of 
the propositus is an heir, and even the widow of a second cousin. 

The Mitakshara directs that on the death of a widow, failing 
specified heirs, a successor is to be sought amongst the gotraja - 
sapmdas of her deceased husband. 1 ^ The cases of inheritance to a 
widow thus serve to indicate in several instances who were re- 
garded by the sastris as the husband’s nearest sapmdas. At 1 
West and Biihler, 231, the husband’s sister-in-law is preferred as 
heir to his widow before his sister’s son, on the express ground 

/or W 13 Moo. I. A. 435 to 438. 

(?) Mitak., ch. II, sec. XI, pi. 9, 11, 25,; 1 West and BuMer 212 ; Vidd - 
rangam v. Lahslmm t 3 'Bom. H. 0. Eep. 26 1 ; 11 Moo. I. A. App. 17 L 
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that the sister-in-law is a gotraja-sapinda in virtue of which she X876 
ranks before the mere bandhu. The sastri’s note to his answer Lallubhai 
in this case has not been translated with sufficient explicitness. 

horn into her husband s v. 

remains a MiN ™- 
At p. 219, there being two and others. 


It explains that a woman by marrige is 
family, and thus ceases to be a gotraja, though she 
sapinda of her own blood relations, 
widows of half-brothers, on the death of one of them the mother- 
in-law, still surviving, was preferred to the other half-brother’s 
widow 7 , but the sastri does not exclude the latter from the line 
of inheritance. At p. 238, cousins, six or seven removes distant, 
are pronounced heirs of a cousin’s widow as being her sagotra- 
sapindas. 

At 1 West and Biihler 115 (Cl. 3) the sastri gives the 
daughter-in-law of the propositus precedence over the daughter’s 
son. This is wrong, seeing that the daughter’s son is expressly 
provided for by Hitak, eh. II, s. Ill, pi. 6; but it shows that 
the sastri regarded the daughter-in-law’s position in the line of 
heirs as unquestionable, and her place could only be that of a 
gotraja-sapinda. The sastri at p. 169 cites Manu IX, 187, in 
support of her right. Similarly, at p. 133, the sastri does not 
exclude her, though he says she “ cannot be heir while there is a 
nephew alive,” as in 2 Macn. 75, a nephew being one of the series 
of heirs specially enumerated. Colebrooke, at 2 Str. H. L. 234, 
shows that the Yaijayanti prefers the daughter-in-law to the 
daughter. 

The decided cases in the superior Courts bearing on this ques- 
tion are but few in number, and the reports are generally un- 
informing. In the case reported in 2 Borradaile 557, a daughter- 
in-law is preferred to a daughter’s sons. The Broach sastris 
would have postponed her, because she was childless, a bad 
reason for what was probably a correct opinion, the Bengal law»> 
not being in force in this Presidency. In Boopchund v. PhooL 
chund® the daughter-in-law is preferred even to a separated 
brother of the propositus, a decision which only serves to show 
that she was regarded as a possible and near heir, though by peo- 
ple very inattentive to the law on which they delivered official 
opinions. A grandson’s widow, preferred by the Sadr Court of 
W Daya Bhaga, eh, XI, see. II, pi. 3. (2} 2 Borr. 670. 
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J876 Bengal to a son's daughter, (i) was by the Sadr Court of Bom- 
bay postponed to a daughter's son (Select Bep. 182, 1st edm), but 
Bafubhai without any denial of her right of inheritance. 
and ojEBiis ^g ra g a( j r Reports for 1862, at p. 806, there is a case 

Mankuvar- where, under the Mitakshara, the widow of a cousin waspreferedto 
AND OTHERS, the male descendants of a long-severed branch. That case might 
be regarded as on all fours with the present one ; but the sastri 
has either given an irrelevant reason, or else the case has been 
so ill-reported as to considerably impair its authority. 

Lastly, we have the case of LaJcshmibdi v. Jayram Sari ^ in 
•which the widow of a collateral was preferred to a male collateral 
in a branch parting from the common stock at one step further 
from the propositus. If this case was not wrongly decided, it 
must be taken as conclusive of the rights of widows of gotmja~ 
sapmdas to succeed next in order to their deceased husbands re- 
presenting collateral lines according to the law of the Mitakshara. 
Seeing how uniformly, as cases have arisen, the Hindu law offi- 
cers have construed the Mitakshara as admitting the widows, it 
cannot, we think, be said that that case was wrongly decided. 
The recognition of the widows of gotroj ci-sapindas as themselves 
gotraja-sapindus , however slender the basis on which it originally 
rested so far as collaterals are concerned, has become a part of 
the customary law (3) wherever the doctrines of the Mitakshara 
prevail, and the Courts must give effect to it accordingly. "Whe- 
ther, indeed, the widow of a collateral should take before the 
son or grandson of the same man may admit of question. The 
mother of the propositus takes before her son or grandson, and 
a like precedence is assigned to his grandmother and great-grand- 
mother; hut brothers' wives, on the other hand, are not mentioned 
between brothers and their sons in Yajnavalkya's text, nor has 
Yijnyanesvara found a special place for them or for a descen- 
dant's widow as he has for the daughter's son. Although, there- 
fore, a woman, become a member of her husband's family, takes 
the benefit of a rule resembling that of the Roman law (“juris- 
consulim cognatorum gradus et adfimum nosse debet Dig. Lib. 88, 

: U> 7 B. 8. D. A. Rep. 69. (2) 6 Bom. H. 0. Rep. 162 A. 0, J. : 

(3) Mann II 12, ¥ III 46, Yajnyavalkya I 7 Apastamba SamayacMrika 
Sutra Ad init ; Bhau Nanaji v. Sundrabai , 1 1 Bom. H. C. Rep. at p. 266 
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t. 10, s. 10), yet as in that law the widow’s right of inheritance was 
limited and of late introduction, the “ gradus ” applying, in strict- 
ness, only to blood relations, so analogy may be thought to lean 
somewhat to the preference of the eldest surviving male as re- 
presentative of any branch to the widow of any collateral in the ' 
same line ; but the point cannot be finally decided until it arises • 
in the proper form. It is enough for the purposes of the present 
case to say that a widow in a nearer collateral line has precedence, 
according to the Mitakshara, over a male in a remoter line. 

The Mitakshara is the leading authority on the Hindu law of in- 
heritance for this Presidency, but it is subject [see Fhidrangam 
v. LufahmanW and Kmhnaji v. PandurangW] to an exception 
in the island of Bombay, where the doctrines of the Yyavahara 
Mayukha predominate. It must be seen, therefore, whether, on 
the point we are considering, the Yyavahara Mayukha makes a 
provision different from that of the Mitakshara. 

As regards the capacity of women to inherit, the two works 
agree. Nilakantha says that the paternal grandmother is the 
first amongst the gotraja-saipndas and this is in accordance 
with his adoption in the Sanskara Mayukha (M. S. 44) of Yijnya- 
nesvara’s theory of the sapinda-relatiomhip as arising from blood 
or bodily connexion rather than from sharing in common oblation. 
He also admits the sister ;W and this, again, denotes his acceptance 
of women’s heritable capacity as a leading principle. But it also 
takes him aside altogether from Yijnyanesvara’s line of succession. 
According to the Mitakshara, “ gotraja ” is equivalent to “samana- 
gotra ” (i.e., connected by goird) ; and a sister who by marriage 
had passed, or was to pass, of necessity, into another gotra would 
be postponed to all within the gotra of the propositus. Nilakantha 
. says “ gotraja ” means “born in the gotra" and that after the 
specified heirs the sister takes as the nearest to the propositus. 
In this interpretation of “ gotraja ” he agrees with Devanda 
Bhatta, the author of the Smriti Chandrika, but the latter limits 
the term, as we have seen, to males. Having thus admitted the 

U) 8 Bom. H. C. Rep. 244 O. C. J. 

12 Bom. H. C. Rep. 65. Vyav. Mayukha, ch. IV, s. VIII, pi. 18. 

(« Vyav. Mayukha, eh. IV, s. VIII, pi. 19. , : i " 


LAMinjuix 

Bapubbai 

AND OIHEKS 




THE INDIAN LAW REPORTS. 


[VOL. II. 



*i 


0) 1 W est and EiiMer 14S. 

(2) Yvav. Mayukha, cli. ;IY l-pl.:;!20. 
(») Yyay, Maynkka, ck IV, s. VIII, pi 18, 
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1876 father’s daughter as a gotraja-sapinda, it would have been a logi- 
— "--7- cal extension of Nilakantha’s doctrine to admit the grandfather’s 
SAvvBuh daughter and the daughters of other ascendants next after males 
AND othees ^ game degree. They are all born in the gotra, and, therefore, 
Mankuvae- according to his reasoning, gotraya-sapindas entitled to take 
and othees. according to their propinquity. Messrs. West and Biihler say :W 
•“ At all events he would place the daughters of male gotraja-sa- 
pindas amo ngst the heirs bearing this name.” Yet it does not, on 
full consideration, seem possible to maintain with confidence this 
induction from the single instance given by the author. On failure 
of the sister, Nilakantha says/ 2 > the grandfather and half-brother 
are to inherit together ; and then, without making any provision 
for the grandfather’s daughter, he proceeds to the great-grand- 
father, the uncle and the half-brother’s sons. The introduction 
of the sister as a gotraja-sapinda is thus counterbalanced by the 
omission of the paternal aunt, and we are thrown back on the® 
preceding plaoitum for such guidance as it may afford in deter- 
mining generally what females rank or not as 


Nilakantha, while he admits the paternal grandmother, makes 
no provision for the paternal great-grandmother by his ■ subse- 
quent arrangements ; if they are to be considered as in any way 
exhaustive he rather implicitly excludes her. Yet, being able to 
provide for the paternal grandmother apart from all gotraja con- 
nexion by means of Manu’s text in her favour, he has chosen to 
rank her amongst the gotraja-sapindas. She does not, like the 
great-grandmother in the Mitakshara, rest on this connexion, and 
this alone, for her place in the line of inheritance ; but being de- 
signated a gotraja-sapinda, and being so only in virtue of her mar- 
riage, it follows of necessity that Nilakantha thought that marriage 
as well as birth created the gotraja relationship. This might lead 
to absurd results as women, inheriting in two families, while men 
inherited only in one, might gradually absorb all the property ; 
hut, as we have seen, the blood gotra-ship of women cannot safely 
be extended beyond the sister. The admission of the paternal 
grandmother stands as the sole indication of the recognition of 
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wives and widows in the family as goirgjas; and this itself is met 1876 

hy a disposition apparently excluding or suggesting the exclusion lalmjbhai 
of all females more remote than the paternal grandmother. (1) ^“othkss 
T hus, if the foundation of the rights of widows of gotrajas , «. 
under the Mitakshara is slender, under the Mayukha it may he 
called almost shadowy. No widow of a collateral is expressly and othebs, 
provided for ; the only wife of an ascendant expressly admitted is 
one for whom there is a special text. It might he supposed that 
the native jurists would have found it impossible to adroit the 
widows of collaterals to the rank, under such a law, which they 
have been assigned under the Mitakshara, yet they seem not to 
have thought the difficulty at all insuperable, It is to he ob- 
served that the rule for equal distribution of the property amongst 
remote relations of the propositus^ standing at an equal distance 
from him appears to have been wholly disregarded in practice. 

No instance of its application is to be found amongst the cases 
collected hy Messrs. West and Bidder, nor has any claim by co- 
heirs, as far as our experience goes, ever been based upon it. 
Nilakantha’s speculative suggestion in plaeitum 20 has not then, 
by its accordance with, or adoption into the customary law, be- 
come a binding rule. The pandits perhaps, like Mr. Colebrooke,® 
could not make out what it would lead to, and, therefore, even 
while professing a general allegiance to the Yyav. Mayukha, ad- 
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lS7e instances cited for the same purposed 1 * In the case at 2 Borr., : 
TIi.lubbai evidence was given of custom amongst the Oodich Brahmans 
BapubhXi having assigned precedence to the daughter-in-law over the 
afd otheesj son# j n the case at p. 670 the daughter-in-law was 

Mahsuvae- assigned precedence over the surviving half-brother. The half- 
4 iu> othees. brother, according to the Mayukha, stands at a much greater dis- 
tance from the propositus than the brother of the full blood ; but 
still, being assigned a definite position side by side with the grand- 
father, he could not he postponed to the daughter-in-law, who is 
not expressly named, unless the daughter-in-law were deemed 
entitled to precedence as a gotraja according to her propinquity. 
The Mayukha is not expressly cited for- this case, hut the parties 
residing in Gruzerat; it may be supposed to have governed the 
sastri and the Court. It was either supposed to have recognized 
female gotraja-sapindas made such by marriage, or else was not 
accepted as determining the la w. 

It results from this investigation that, although the Mayukha’s 
acceptance of Yijnyanesvara’s doctrine is so slightly indicated, yet 
it is on the understanding of this acceptance that it has itself 
been accepted. Its provision in favour of the sister has been 
received into the common law, but in other respects it has been 
reduced to harmony with the Mitakshara, It is quite conceivable 
that a different construction should have found recognition in the 
island of Bombay, that the provision for the sister should have 
been taken as an indication of the rule to be generally followed 
with respect to females born in the family, that females entering 
the family should not be recognized as thereby acquiring rights 
of inheritance, and that males equally remote by ascent or descent 
or both, should take together. If such a construction had become 
a part of the living law of the place, we should be bound to give 
effect to it; but no evidence of a customary interpretation of" the 
Mayukha, different from what prevails elsewhere, has been laid 
before us. It is not likely that any difference should, exist, for 
the population that has poured into Bombay from the neighbouring 
country would naturally bring with it its own customary law, and 
particular text books, with no other construction and no "more 
; / ' • binding authority than that customary law assigned to them. 
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It is to be regretted that we should Lave to deal with important 1876 
civil rights bj reference to principles which almost elude our x^allijbhai 
grasp when we endeavour to give them a practical application ; 
but we must, in matters of inheritance, administer to the Hindu ^ ^ v& 
community such a law, however vague and nebulous, as it has been 
content to devise for itself, or to accept from tradition. By that and othees. 
law the widow of the gotraj a -sapind a of a nearer collateral line 
appears entitled to precedence over the male gotraja in a more 
remote line, and we must accordingly pronounce against the claim 
of the plaintiffs. 

Appeal dismissed* 

Attorneys for the plaintiffs: — Messrs. Tyabji and Say dm. 

Attorneys for the defendants Messrs. Bearn } Cleveland, and 
Lee - Warner . 


[ORIGINAL CIVIL,] 

Before Mr. Justice Bin hey. 

MIBZA ALLY BEBANEE (Piaistiff) », SYED HYPER HOOSEIN 187g 

(Deeendant). # February 19. 

Practice — Setting aside ex parte decree — Substituted service of summons. 

Where substituted service of the summons is ordered under section 82 of 
the Civil Procedure Code (X of 1877), a sufficient time ought, under section 
84, to be given for notice of the fact to reach the defendant, wherever he may 
be ; and, if an ex parte decree be obtained by the plaintiff, the Court, on 
being satisfied that the time fixed was insufficient, will set aside the decree. 

This was an application by the defendant, under section 10b 
of the Civil Procedure Code (Act X of 1877), to have a decree 
against him set aside, and the suit restored to the Court list. 

The summons in the suit was issued on the 24th January, and 
the day fixed for the hearing was stated in the summons to be the 
12th February. 

On the 4th February an order to substitute service on the 
defendant was obtained by the plaintiff from a Judge in chamber, 
under section 82 of the Civil Procedure Code (Act X of 1877), 
and on the same day service was duly effected as required by that 
section. 

On the 12th February the ease came on for hearing* The 
defendant did not appear, and an ex parte decree was accordingly 
V'.A ■ # Suit So, 28 of 1878. 
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; ; 1878 passed against Mm under section 100 of the Civil Procedure 

MiBZAALLY ^ 0 ^ e * . 

Bebaxee On the 15th February the defendant obtained an order nisi to 
StebHydeb set aside the decree upon an affidavit in which he stated that 
he had left Bombay, four months previously, for the purpose of 
visiting his native place, Moradabad, in the North-West Provinces, 
that before Ms departure he had informed the plaintiff of Ms in- 
tention. He denied that he had absconded in order to avoid this 
suit, of which he alleged he knew nothing ‘ whatver until his 
return to Bombay on the 13th February, when he learned that an 
eca parte decree had been obtained against Mm by the plaintiff". 

Badrudeen Tydbji , for defendant, in support of the order: — The 
mere, fact that the plaintiff was not in Bombay does not show 7, 
he had absconded. Section 84 of the Civil Procedure Code 
requires the Court to fix a time for defendant’s appearance when 
making an order to substitute service. This order does not show 
that this was done, and is, therefore, irregular. The substituted 
service was not effected until the 4th February. Time should 
have been allowed to enable the defendant to hear that service had 
been effected, and to attend at the hearing. He swears he was 
at Moradabad, -which is four days’ journey from Bombay. He 
could not possibly have attended the hearing on the 12th February. 
These circumstances made it only reasonable that when the order 
to substitute service was made, a new date for the hearing should 
be fixed under section 84 of the Code. That section was evi- 
dently intended to meet such a case as this. 

Inverarity , for plaintiff, contra ; — This Court cannot go be hin d 
the order made in chamber for the substitution of service which 
was made on affidavits believed by the Judge. As to section 84 
of the Code, the date fixed need not appear in the order. . The 
Judge ordered that this summons should be affixed to the door of 
the defendant’s house, TMs summons orders the defendant to 
appear on the 12th February. That therefore was the date fixed 
by the Judge under section 84. If no new date for the hearing 
was fixed, we must assume that the Judge did not think it neces- 
sary, and that he considered all the circumstances of the ease. 

j • This Division Court' is really asked to set aside the decreeM.h^:;"' 

the ground that the order to substitute service should not have 
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been made. By section S3 of the Code the Court must hold that 1878 
the defendant was personally served on the 4th February. He Mibza Aik 
could, therefore, have been present in Court on the 12th February, Bbbahb* 
even if he had been at Moradahad on the 4th. We don’t believe Sven Hydes 
the defendant was at Moradahad ; and we now apply for leave to 
cross-examine the defendant on this point. 

Pinhey, J. By the first clause of section 108 of the Code of 
Civil Procedure an application may be made to set aside a decree 
passed ex parte against a defendant under section 100, and by the 
second clause of the section it is provided that ‘ if it he proved 
to the satisfaction of the Court that the defendant was prevented 
by any sufficient cause from appearing when the suit was called 
on for hearing, . the Court shall pass an order to set aside the 
decree.’ In the present case I am satisfied that the defendant 
was prevented by sufficient cause from appearing when the suit 
was called on for hearing on the 12th February. The defendant 
has sworn in his affidavit in support of the application that he was 
not in Bombay when the plaint in this suit was filed on the 21st 
January last," as he went, four months ago, to his native place, 

Moradahad, in the North-West Provinces, for the recovery of 

his health, or, at least, for change of air. And it seems from the 

plaint that the plaintiff was uncertain of the whereabouts of the 

defendant, even if he did not know that the defendant had gone 

to Moradahad; for in the plaint he does not describe the place . 

of present abode of the defendant in any way as contemplated 

bv paragraph (c) of section o0 ; but he describes the defendant 

as ‘a Mahomedan inhabitant who lately resided in house No. o % 

in Ghas Bazaar Street, outside the Fort of Bombay.’ On the 

plaint being filed, containing this description of the defendants 

the summons issued hi the usual way ; and when it was certified to 

the Court that the defendant was not to be found at the place of 

last residence mentioned in the plaint, an order for substituted 

service was taken out in chamber on the 4th February. On that 

day substituted service of the summons was effected by affixing a 

copy to the door of the house specified in the plaint. 

Section 83 of the Code of Civil Procedure provides that “the ... y 
service substituted by order of the Court shall be as effectual as 
ji it had been made on the defendant personally.” Mr. Inrerarifcy 
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1878 argued that under this section the Court is bound to hold that 
MiszT'lirr' Ammons was served on the defendant personally in Bombay 
Bebaxee on the 4th of February ; and as there was plenty of time for a 
SyedHydee defendant served in Bombay on the 4th to appear in Court on the 
Hoosein. J2th ? Mr. Inverarity contended that the Court could not consider 
that the defendant was prevented by any sufficient cause from 
appearing at the hearing in Court on the 12th. But 1 am not 
prepared so to interpret section 83. Substituted service is made 
by that section as effectual as personal service : but what does 
“ effectual 55 mean ? Merely effectual for proceeding with the suit, 
and nothing more. It does not and cannot mean that substituted 
service on a man’s house in Bombay is equivalent to personal 
service on that elate; nor does it imply the absurd consequence 
that a man who happened to be shooting in Central India had 
personal knowledge of what was done at his house in Bombay on 
the day substituted service was effected. And that no such .un- 
reasonable interpretation of section 83 was contemplated is clear 
from the next section 84, which provides that “ whenever service 
is substituted by order of Court, the Court shall fix such time for 
the appearance of the defendant as the ease may require*” This 
section shows that, although substituted service may be ordered 
in Bombay, the Court is to take into consideration the timene- 
cessary for notice of the fact being conveyed to the place where 
the defendant really is, even if he be in America. Therefore, 
reading section 83 with the second clause of section 108, I have 
no doubt that the Court can, in such a case as this, hold that, as 
there is reasonable ground for believing that the defendant was at 
Moradabad and unaware of the existence of this suit, and, there- 
fore, prevented from appearing when the case was called on for 
trial, the defendant is entitled to have the ex parte decree passed 
against him set aside, and to be allowed to make such defence, to ' 
■the suit as he may have. I, therefore, order (under section 108) 
that the decree passed in this suit on the 12th February be set 
.aside. I make no order' as to. the costs of this application at pre- 
sent. They will best be considered when the suit is heard. 'When 
the suit is tried on its merits in the presence of both parties, it 
may be found that plaintiff improperly tried to snatch a decree 
behind defendant's back, or it may be found that the defendant 
was absent from Bombay because bis creditors had made further 
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residence here impolitic. The latter supposition is, however, 1878 

hardly reconcilable with his return since the 12th February. Mibza Ally 

^ . . 7 Bebanee 


Decree set aside. 

Attorney for the plaintiff : — Mirza Uoosein Khan. 

Attorneys for the defendants: — Messrs. Fletcher and Smith . 


Step Hydes 
Hoosein. 
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Before Sir Charles Sargent , Kt., Justice, and Mr. Justice Bay ley. 

L. A. WALLACE and othees (Plaintiffs) v. F. Gr. JEFFERSON 

(Defendan t) February 1 5. 

Practice — Inspection — Act X of 1877, Section 130. 

Under section 130 of the Civil Procedure Code (X of 1877), a Judge has 
no discretion to refuse to allow inspection of doc aments relating to matters 
in question in a suit, provided they are not privileged. 

Confidential communications between principal and agent, relating to 
matters in a suit, are not privileged. 

Held, in a suit for an injunction to restrain the defendant from using 
certain trade marks, that telegrams and letters between the plaintiffs* firm 
in London and their managing agent in Bombay, relating to the subject- 
matter of the suit, were not privileged. 

Bustros v. White#-) and Anderson v. Bank of British Columbia (2) followed, 

1st this suit, which was filed on the 8th November 1877, the 


of certain trademarks described in the plaint, and sought an in- 
junction against the defendant to restrain him from using the 
same. 

The plaintiffs were a firm carrying on business in London under 
the name of Wallace Brothers, and had branch firms in Man- 
chester and Bombay. The defendant was a merchant in Bombay, 
carrying on .business under the name of King & (Jo. 

• The plaintiffs refused to give' the defendant inspection of cer- 
tain documents relating to the subject-matter of the suit, and com 

' ® Suit No. 717 of 1877. ■ . ' 

, : CD' Ii. R, 1 Q, B. .a m. w L, It 2 CL B. 644. , ; 
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sisting of telegrams and correspondence which passed between 
* the Bombay firm and the firms in London and Manchester, on the 
ground that they were “ private documents written in contempla- 
tion of litigation or after litigation had commenced/ 3 A summons 
in chambers was obtained by the defendant, requiring the plaintiffs 
to show cause why inspection should not be given, and the mat- 
ter was adjourned into Court for argument. In a supplemental 
affidavit filed by Mr. Bichardson, the agent of the plaintiffs 3 firm 
in Bombay, the nature of the documents in question was stated as 
follows : — 

1. “ The memorandum of the 29th September 1877 (from the 
firm in Bombay to the firm in Manchester) states the opinion of 
the writer with regard to apart of the subject-matter of this suit 
and some observations on the course to be adopted. 

2. “ The telegram of the 24th October 1877 (from the firm 
in London to the firm in Bombay) contains instructions as to legal 
proceedings to be instituted against the defendant. 

3. “ The letter of the 26th October 1877 (from, the firm in 
Manchester to the firm in Bombay) confirms the telegram men- 
tioned in the last paragraph, and contains instructions with regard 
to the proceedings to be instituted ; and all the other letters and 
telegrams referred to in the schedule contain instructions with 
regard to this suit, pr advice and observations on the course to be 
pursued with reference to the subject-matter of the suit, or advice 
with regard to the evidence to be obtained for this suit, or reports 
of proceedings already had in this suit. 

4. “ None of the said documents contain any information or 
statement of fact relating to the subject-matter of this suit, save 
information and facts communicated expressly for the purpose of 
being used by the plaintiffs in this suit, and information with re- 
gard to the proceedings already had in this suit, and which last- 
mentioned information is known to the defendant as well as to the 
plaintiffs/ 3 

Lcmg> for the plaintiffs, showed cause The defendant does not, 
allege that these documents contain anything material to his 
case* The Court requires some evidence of this. The defendant 
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'has no right to an inspection merely for the purpose of fishing for 1S7S 
information which may possibly be useful to him. The fact that ^ ^ Wal- 
the documents relate to the suit does not show they are material 
to plaintiffs’ case. The rule is given in Kerr on Discovery. (1) v ’j \ 
These documents are privileged. Some of them are communica- ^ E ^g 03 ^ P 
tions from the plaintiffs, who reside in England, to the solicitors 
who are conducting this case in Bombay. No doubt they go 
through Mr. Richardson, the agent, but they are intended for the 
solicitors, and so come within the first of the two classes of privilege 
mentioned by Mellish, L.J., in Anderson v. Bank of British 
Columbia ^ The letters relating to the evidence required at the 
trial are also privileged ; see observation of Mellish, L J in the 
same case/ 3 * If no documents are protected except those written 
by or to solicitors, it will be necessary for commercial firms to com 


InverarUy for defendant, contra .—This is an application under 
section 130 of the new Civil Procedure Code (Act X of 1877). 
This section is taken from, the English Judicature Act, 1875 
(Order XXXI, Rule 11). Under that rule it has been held that 
the Court has no discretion to refuse inspection, unless the docu- 
ments are privileged: Bustros v. White S*) Primd facie, all docu- 
ments should be produced. The burden of proof of privilege lies 
on the plaintiffs. We need not show that the letters contain any- 
thing material to our case. It is admitted that they relate to this 
suit, and that is enough under section 130 of Civil Procedure 
Code (Act X of 1877). 

[Sargent, J. : — Section 130 gives inspection “if the Judge 
thinks right.”] 

Bustros v. White^ shows that these words give the Court no dis- 
cretion. That case was decided by eight Judges. No privilege is 
shown here. In Anderson v. Bank of British Columbia the 
letter was written for the very purpose of obtaining legal advice, 
and yet inspection was ordered. That was a stronger case than 
this. 

a) Page IB, ( ) L. R. 2 CL D. 644 ; see p. 658. 

■(*) Ibid, p.654. ' - < 4 L. B. 1 Q. B. 3X 423, S. C e 45 L. J. Q. B. '642* 

(S) L, R. 1 Q. 433. c L, R. 2 CL D. 644 ; se© p. 642. 
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(8) L. R. 1 Q. B. D. 141. 

W) L. E. 3 Ch. Div. 644, 653. 


U) L. E. 1 Q. B. D. 139. 
(*) L. B. 1 Q. B. D. 423. 
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Hutchinson v. Glover^ and English v. Tottie <*> were also cited. 

L. A. Wal- Sargent, J. :— In Bustros v. TWe® it was decided by a Court 

Athees of Appeal consisting of eight J udges that under Order XXXI, Rule 
P G*‘ j OT . 11» of & e English Judicature Act, a Judge has no discretion as to 
rasoiT" ref using to allow the production of documents in possession of a 
party to the suit relating to the matter in question, provided the 
documents are not privileged. Section 180 of the Civil Procedure 
Act of 1877 would appear to have been copied from the above 
rule, and we think, therefore, it is advisable to adopt the English 
ruling as to its construction. As the defendant's affidavit ad- 
mits that the documents in question relate to the matter in dis- 
pute, the only question to be determined is, whether they are pri- 
vileged. They consist of two or three telegrams and letters, all of 
which passed between the plaintiffs in London and Mr. Riehard- 
son, who manages their business in Bombay. It was said that 
they were confidential communications between princip^fcand. 
their agents. But the mere circumstance that communications are 
confidential does not render them privileged, as pointed out hy 
the Master of the Rolls in Anderson v. Bank of British Columbia.^ 
Slfl ; They must he, to use his words, “confidential communiea-. 

tions with a professional adviser,” and this view of the law was 
confirmed hy the Court of Appeal consisting of Lords Justices 
James and Hellish. Nor would it be possible, having regard to 
the position in which Mr. Richardson stood to the plaintiffs, to 
treat him as a deputy of the solicitors in Bombay, even if the 
plaintiffs had at that time been in communication with professional 
advisers, winch does not appear on the affidavits to have been the 
ease. Lord Justice Hellish in the ease of Anderson v. Bank of 
British Columbia suggests that the privilege may, perhaps, extend 
to cases in which an agent, as distinguished from a solicitor, is 
•employed in communicating evidence to be used at the trial. 
But it is not suggested that the letters from Mr. Richardson 
were of that nature. The documents, as shown by Mr. Richard- 
son's affidavit, are of the same nature as those of which produe- 
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iion was ordered in Anderson v. Bank of British Columbia . Pro** 3878. 
duction must be ordered. Costs to be costs in the cause. x,. A. Wal~ 

'' v, A I; ace AND 

Bayley, J . I entirely concur. ■■■■' . othbbs 

' Order accordingly g Q\ lm „ 

Attorneys for the plaintiffs Messrs, Oraigie , Lynch , 0fM? Oeee#. FS;SS0H * 

Attorneys for the defendant: — Messrs, Jefferson and Bayne . 
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[APPELLATE CIVIL.]- rf:; 

Before Sir M. B. Westropp, Xt„ Chief Justice , arad Mr. Justice Mdvill 

SATEU VALAD KAI3IR SAUSABE (one of oeuhnal Defendants), 
Appellant, i?. IBB A HIM AGA VALAD MIBZA AGA (one of obi* _ 
g-inal Plaintiffs), Respondent** pMaa\ 

Obstruction to a public road — Public nuisance— Bight of suit —Indian 
Penal Code (Act XLV. of I860J, Chapter XIV— -Injunction. 

Plaintiffs, who were Mussulmans, sued to establish their right to carry 
tabuts in procession along a certain road to the sea, and alleged that the defend- 
ants (also Mussulmans) obstructed them in doing so. The plaint, however, 
did not allege any personal loss or damage to the plaintiffs arising from the 
obstruction. Both the lower Courts found, as a fact, that the road along 
which plaintiffs desired to carry their tabuts to the sea was a public road. 

Meld in special appeal that plaintiffs could not maintain a civil suit in 
respect of such obstruction, unless they could prove some particular 
damage to themselves personally in addition to the general inconvenience 
occasioned to the public. The mere absence of the religious or sentimental 
gratification arising fcom carrying tabuts along a public road is not any 
such particular loss or injury as would be sufficient, according to English 
and Indian precedents, to sustain a civil action. 

Authorities as to what constitutes special damage sufficient to sustain a 
civil suit in such cases referred to. 

This was a special appeal from the decision of 0. B. Izon, Aet- 
' ing District Judge of Batnagiri, in appeal No. 85 of 1877, rovers- 
ing the decree of T. Moore, Subordinate Judge of the same place, 
in original suit No, 957 of 1873, 

This suit was instituted by Ibrahim Aga and two others against 
Satku and fifteen others. The persons, other than those named, did 
not appear in special appeal. / : ■ ' ' 

Special Appeal No. 230 of 1877, 


1S77. 

December 13. 
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The principal question argued in special appeal was whether 
the action was maintainable. 

Shamrdv Vithal with B. 8. Tipnis appeared for the appellant. 

Pandumng Balibhadra appeared for the respondent. 

Westkopp C.J, : — The plaintiffs, who are Mussulmans, sue to 
' estab lish their alleged right to carry tabuis in procession along a 
certain road for immersion in the sea. They aver that the defend 
ants have obstructed them in so doing, and that the Magistrate, 
at the instance of the defendants, has made an order prohibiting the 
plaintiffs from using the road for that purpose. 

This claim is resisted by the defendants, also Mussulmans, who 
allege that the road along which the plaintiffs wish to carry their 
tabuis passes through the mohola (quarter of the town) of the 
defendants, and close to their musjid, and that the plaintiffs have 
no right of way along that road, hut that there is another and a 
public road whereby the sea is accessible to them, which road they 
have hitherto used for the same purpose. 

The defendants also relied upon the law of limitation. 

The Subordinate Judge found that the suit was barred by that 
law. The District Judge reversed his decision, and held that the 
suit was not so barred. 

The present appeal is against that reversal. It is for the appel- 
lant contended that not only is the suit barred by lapse of time, 
but that the plaintiffs have not any cause of action. We deem it 
unnecessary to decide the question of limitation. 

Both of the Courts below have found, as a fact, that the road along 
which the plaintiffs desire to convey their tabnts to the sea is a 
public road. 

There cann ot be any doubt that Her Majesty’s subjects at large, 
as well in India as in England, have the right to pass and repass 
along a public highway, whether it come under the denomination 
of regia via or communis strata, ^ so long as they do so peaceably 
and properly. 

(1) As to the various kinds of highway or public passage, see Go. Lit. 56 ;£.• 
: and B. v. Saintif, 6 Mod., pp. 255, 256 ; S. C. 2 Lord Eyrnond 1174. .. . 
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But, speaking generally, no action can, in England, be mam- 1877. 
tamed for a public injury d 1 ) Therefore, an action does not lie for g ATKXT > ALAD 
obstructing a man’s passage in a highway, because, ordinarily, he 
has no more damage than others of the Queen’s subjects; but ' Vm 
the party causing the obstruction must be proceeded against by 
indictment. If, however, the person has sustained more particular Mieza Aga. 
damage by the nuisance than the public in general, as if any 
accident occur to him, or he be obliged to go a greater distance 
and be thereby put to an expense in the conveyance of his goods 
or otherwise, then he may sue the party causing it. Lord Coke 
says with his accustomed quaintness: “But here is to be ob- 
served a diversity between a private way, whereof Littleton here 
speakeih, and a common way.' For if the way be a common way, 
if any man be disturbed to go to that way, or if a ditch be made over- 
thwart the way so as he cannot go, yet shall he not have an action 
upon his case ; and this is the law provided for avoiding of multipli- 
city of suits ; for, if any one man might have an action, all men 
might have the like. But the law for this common nuisance hath 
provided an apt remedy, and that is by presentment in the leet 
or in the tourn, unless any man hath a particular damage : as if 
he and his horse fall into the ditch, whereby he received hurt, and 
: loss, there, f or his special damage, which is not common to others, 
he shall have an action upon his case ; and all this was resolved 
by the Court in the King’s Bench.” ^ For both of these, pro- 
positions of Lord Coke, authority so early as the Year Books < s > 
exists. In Fineux v. Hovenden < 4 > Lord Coke (then Attorney Ge- 
neral), as counsel for the defendant in an action on the ease for 
an obstruction in a street in Canterbury, succeeded in convincing 
Fopham, 0. L, Gawdy and Fenner, LL, in the" Queen’s-- Bench in ■, ; , , 

Easter Term 41 Eliz., that “ without a special grief shown by the 
plaintiff the action lies not.” There is a general concurrence of 
'authorities that there must be some particular damage to the ■ 7,\..;vv 

' (1) See Bobert Mary's Cases 9 Rep. 113 (a) (Fraser’s edn«, p, 20b) ; Wit- ■ 

Mam's Cases 5 Rep. 72. (b) (Fraser’s edn., p. 145). ; 

(2) Co. Lit. L. L, eli. 8, sec. 68, 56 (a). Mar. and But* edn.— See also note 
,;.(e)in .Thomas’ edition of Co. Lit., vol. I., 643 ; William's Case s - 5 ^ Rep. 73 ' ; 'a; 

"145-6 of Fraser’s edn*); 5 Bae.Ab. Tit. Nuisance XL ■ ' ' , ■ ; 

;; (3> 5 Edw. IT. 2 (b) and 27 Mem VIII., p. 27,. 

•(4) Cro. lliz* 664- : ■■ ' , ■ 7 ; ' ' , 'V'.iV 
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1877 - plaintiff more than to tiio public in order to render th© action 
"satku va maintainable. There is, however, some conflict as to what con- 
iAD Eadie stitutes a sufficient particular damage. 

Saotaeb Amongst the instances in which the damage alleged has been 
Ibrahim held insufficient are the following : — An anonymous ease in Moore, 
M.mzT±GL P- 180, pi. 321; Easter T. 26 Eliz. ; and Stone v. Wakeman ,&> in 
neither of which cases does any particular damage appear to have 
been alleged. Paine v. Patrick i a > was an action for not keeping 
a ferry-boat, and no damage was alleged, except that the plain- 
tiff thereby lost Ms passage across the ferry. There all of the 
Judges “ agreed that a passage over the water was of the same 
nature as a highway, and that a ferry is for the common good” 
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Fowler v. Sanders , ^ where logs of wood had been placed by the 1877. 

defendant in the highway, and the plaintiff ? s horse in the evening g ATS;u 

stumbled, and the plaintiff was thrown to the ground and thereby 

much hurt — Everard v. Hopkins, (2 V where it was resolved that if Saxjsaeb; 

a man dig a trench in the highway, and the servant of another 

fall into it and break his leg, whereby his master loses his services Aga vaxab 

for a long time, the latter shall have an action on the case against ^ iiiZ ^ 

Mm who dug the trench — May n ell v. Saltmarsh , & where the defend- 
ant had stopped the highway with posts and thereby prevented the 
plaintiff from conveying his com to market, and his corn in his close 
became u corrupted and spoiled 35 — Mart v. Bassett , ^ in which the 
defendant had stopped up the highway by a ditch and gate, and 
the plaintiff, a farmer of tithes, was thus prevented from carry- 
ing away his tithes .along that -road, and was compelled to take 
them by a longer and more difficult way. The court said “ that 
the common rule, that no one shall have an action for what every 
one suffers, ought not to be taken too largely. But in this case 
the plaintiff had particular damage, for the labour and pains he 
■was forced to take with his cattle and servants, by reason of the 
obstruction, may well be of more value than the loss of a horse 
or such damage as is allowed to maintain an action on the case . 1 
In Chichester v, Lethbridge (s) the court followed Hart v, Bassett , 
and said that the ease before them was stronger in two circum- 
stances ; e£ first, because it is expressly laid that the plaintiff was 
attempting to travel this road several times with his coach, but 
could not by reason of these obstructions; secondly, it is also laid 
that the defendant in person stood and opposed him, and prevent- 
ed him from removing the obstruction, which by law he might 
do.” Qreasly v. Codling, ^ where the plaintiff, who was in the habit 
of carrying coals along the road, was by the obstruction delayed 
for four hours in conveying his coals, and could, on the road which 
had been stopped by the defendant, perform the journey with 
coals thee times a day, but not so after by the circuitous route. 

Best, 0. J., ni holding a sufficient damage shown, said: “ In the 
ease in Oaxthew (Paine v. Patrick), < 7 > indeed, there is an expression 
(1) Cro* Jac. 446* (2) 1 Bode Ab. 88, pi. 5, HiL T. ? 12 Jac. 1. 

(3) 1 Keble 347, HiL T. 16 and 17 Car. 2. 

(4) Sir T. Jones' Rep. 156, T. T. S3 Gar. 2. 

(5) W idles 17. ' (0) 2 Bing. 208. CO 3 Mod. 289. 
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in favour of ike defendants, namely, that the action will only lie 
for a personal injury and not for a mere injury hy delay. I cannot 
see the difference, because injury from the one cause may he quite 
as prejudicial as injury from the other; but the ground of decision 
in that ease was that no special damage was stated. 5 ’ Burrough, 
J., said in Greasly v. Codling there was “ an obvious loss of time 
and profit.” Part, J., said that the expressions of the Judges in 
Paine v. Patrick, referred to by Best, C.J., were “ only put by way of 
instance,” and that the plaintiff in that case “ had suffered no parti- 
cular injury.” In Blagrave v. The Bristol Waterworks Company W 
there was a public footway from a field of the plaintiff to another 
field of the plaintiff, which the defendants were averred to have 
obstructed, whereby the plaintiff and his servants, employed in 
the management of his lands and in tending his cattle, were com- 
pelled to go by a longer route, and thereby the work and labour 
of the plaintiff and his servants were necessarily consumed to a 
greater extent, and the plaintiff was prevented from employing 
his servants during such excess as he otherwise would have done, 
and the tending and feeding of his cattle was rendered more 
troublesome and laborious and expensive. This was deemed a 
sufficient averment of particular damage to maintain the action, 
although the colouring is but slightly higher, and the statement 
but a little more definite, Hubert v. Groves, where Lord 
Kenyon non-suited the plaintiff. Iveson v. Moore ^ is a leading 
case of admitted authority. The plaintiff there complained of the 


(1) 1 H. & N. 369. (3) 1 Esp. 1, 

(8) 1 Ld. Raymond 486, S. 0 . 12 Mod. 262. 
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ground that a sufficient special damage was shown by the deelara- 1817* 
tion (plaint). The case was afterwards argued by consent of Holt, satko tax, ad 
CX, before all of the Justices of the Common Pleas and the 
Barons of the Exchequer at Serjeants* Inn, and, they being all of . ®. 
opinion for the plaintiff that the action well lay, he had judgment. yalad 
I n a note by Mr. Durnford to Chichester v. Lethbridge ^ it is said Mirza Ag-a. 
of Iveson v. Moore : u But the Court (the King’s Bench) being di- 
vided, the matter was reserved for the opinion of the rest of the 
Judges, who all agreed in the opinion of Turton, J and Gould, J. ? 
that the action lay. The reason the Judges went upon was 
principally this, that it sufficiently appeared that the plaintiff 
must and did suffer a special damage more than the rest of the 
King’s subjects by the obstruction of this way ; because it was set 
forth that the only way to come to the coal-pits from one part of 
the country was through this way, by which it must be under- 
stood without any allegation of loss of customers that the plain- 
tiff did suffer particularly in respect to his trade by the plaintiff 3 
(queers defendant’s) wrong.” 

In Wilkes v. The Himgerford Market Company :<*> the plaintiff, 
a bookseller, having a shop by the side of a public thoroughfare, 
suffered loss in his business in consequence of passengers having 
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by the House of Lords in Ricket v. The Metropolitan Railway 
" Company (1 > on the ground that the damage suffered was too re- 
mote — Lord Chelmsford saying : iC As far as I have teen able to 
examine the eases, in all of them except two, in which an indivi- 
dual has been allowed to maintain an action for damage which he 
has specially sustained by the obstruction of a highway, the injury 
complained of has been personal to himself , either immediately 
or by immediate consequence. The two excepted cases are those 
of Baker y. Moore , mentioned by Mr. Justice Gould in Iveson v. . 
Moore, and Willies v. The Hungerford Market Company” After 
describing those eases, Lord Chelmsford continues : “ The case of 
Baker v. Moore appears to me to be even more doubtful than that 
of Wilkes v. The Himgerford Market Company ; and, as to this 
latter case, Chief Justice Erie, in delivering the judgment of the 
majority of the Judges in the present case (. Ricket v. The Metropolitan 
Railway Company) , observed : 6 If the same question were raised 
in an action now, we think it probable that the action would fail, both 
from the effect of the cases which preceded Wilkes v. The Him- 
gerford Market Company , and also from the reasoning in the 
judgment in Ogilvy v. The Caledonian Railway Company .* 0) In 
this observation upon Wilkes* case I entirely agree. An endea- 
vour was made by Lord Denman to reconcile that case with the 
judgment which he pronounced in the case of The King v. The 
London Dock Company , but, in my opinion, not very successfully. 
It is impossible to discover any distinction between the consequen- 
tial damage which constituted the cause of action respectively in the 
two cases.’* Lord Cranworth also said of Wilkes v. The Hunger- 
ford Market Company : “ I confess that I have great difficulty in 
agreeing with that decision—- a difficulty which, as I collect from 
the language of Sir William Erie in delivering the judgment o£ 
the Exchequer Chamber in the case now before us, was felt by 
him and the Judges (Pollock, CJEL, Ohannell and Pigott, BB.) 
who concurred with him.” The facts in Ricket v. The Metropolitan 
Railway Company , in which Lords Chelmsford and Cranworth 
made the foregoing observations, were these : — Ricket was the 
occupier of a public-house situated by the side of a public footway. 

(I) L. B. 2 Eng, and Ir. App. 175. (2) 5 B. & S. 161. 

(S) 2 Macq Be. App. 229. (4) 5 Ad. & E. 163. 
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A company obtained powers under certain Acts of Parliament 1877. 
(with which the Lands Glauses Act and the Railway Clauses Act Satkuvalajd 
were declared to be incorporated) to make a railway. The com- 
pany, in carrying these powers into execution, obstructed streets «?. 
leading to this footway so as to make access to the public-house ATvalab 
inconvenient. The obstructions were not permanent, and, after Mjeza Aga. 
some time, the streets were restored to their original condition. 

It was found by the jury that there was no structural damage to 
the premises, but that Ricket had sustained damage in respect 
to the interruption to his business. The House of Lords (Lord 
Westbury dissenting), affirming the decision of a majority of the 
Judges in the Exchequer Chamber, held that, even if the company 
had not statutory powers to construct the railway, the damage 
occasioned by the obstruction to the plaintiff’s business was too 
remote to sustain a civil action; and, further, did not come within 
the purview of the 68th section of the Land Clauses Act, or the 
6th or 16th sections of the Railway Clauses Act. The grounds 
upon which that case was decided were very clearly stated in the 
Exchequer Chamber by Erie, C. J., <» thus “ Here there has been 
no obstruction to the exercise of the right of way by or on behalf 
of the plaintiff ; neither he himself, nor any one standing in a 
legal relation to him, such as servant, agent, tenant, or any other 
legal relation which gives to the plaintiff a legal interest in their 
use of the way, has been obstructed. But some unknown travellers 
having a free option to pass from north to south, either by Craw- 
ford Passage or any other pass, have chosen som.9 other pass, be- 
cause they did not like the steps at Coppica Row ,* the plaintiff has 
no cause of action by reason of any obstruction direct to himself. 

The travellers who have chosen to turn out of their path to avoid 
the steps have no cause of action against the defendants in 
respect of the obstruction ; and it- seems unreasonable that an 
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1877 v, Moore, <*> Maynell v. Sattmarsk 9 < 2 > Hart v Bassett , ^ 3 > Greashj 
ilfFFYi I ab y * Codling , ( 4 > Chichester v. Lethbridge , < 5) and j8os<3 v. to 

Eadib which we shall presently again advert, lie had said : “ In all these 
Sausaee caseg pjaiatiff was exercising his right of way, and the defend* 
Ibrahim an t obstructed that exercise, and caused particular damage thereby 
Mml Aoi. directly and immediately to the plaintiff.” 

In Wmterbottom v. Lord Derby , < 7 > the plaintiff, in an action 
for obstructing a public way, proved no damage peculiar to himself 
beyond being delayed on several occasions in passing along it, and 
being obliged, in common with every one else who attempted to 
use it, either to pursue his journey by a less direct road, or else to 
remove the obstruction. His action was held unmaintainable. 
Kelly, O.B., said (p. 321) : — But if we were to hold that every- 
body who merely walked up to the obstruction, or who chose to 
incur some expenses in removing it, might bring his action on the 
ease for being obstructed there would really be no limit to the 
number of actions which might be brought/ 7 and, again, (p. 322) : 
“ Upon the authorities, then, and especially relying on Iveson v. 
Moore and Racket v. The Metropolitan Railway Company , I am of 
opinion that the true principle is that he and he only can maintain 
an action for an obstruction who has sustained some damage 
peculiar to himself, his trade, or calling. A mere passer-by cannot 
do so, nor can a person who thinks fit to go and remove the 
obstruction. To say that they could would really in effect be to 
say that any of the Queen’s subjects could/’ 

The rules applicable to a highway on land are so also to a high- 
way across or along water. We have already mentioned what 
was said of a public ferry in Paine v. Patrick / s > In Rose v. Miles W 
the plaintiff declared that he was navigating his barges laden 
with goods along a public navigable creek, and that the defendant 
wrongfully moored a barge across, and kept the same so moored 
from thence hitherto, and thereby the plaintiff was prevented 
from navigating his barges so laden, whereby the plaintiff was 

(1) 1 Ld. Kaymond 486, S. 0, 12 Mod. 262. 

(2) 1 Eeble 847. (8) Sir T. Jones Eep. 156. 

(4) 2 Bing. 263. (5) Willes 71. (6) 4 M. '■& S. 101. 

(7) L. XL 2Ex. 316, ■ (8) 3 Mod, 289. (0) 4 M. A 8 . 101, 
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obliged to convey Ms goods a great! distance over land, and was 

pat to trouble and expense in tbe carriage of bis goods over land. s ATK trvAX.AD 

This was held by Lord Ellenborough, 0 J., Bayley and Dumpier, ^ 

JJ., to disclose such a particular damage as would uphold an ae- ®. 

Ibrahim 

tion on the case. Aga vaiad 

It has been said that to support such an action there must be Mieza Aga. 
no want of ordinary care on the part of the plaintiff to avoid the 
obstruction. Butterfield v. Forrester, W Marriott v. Stanley . (2) 

The Indian Courts have adopted the English law on this subject. 

In Barodd Prasad Modafi v. Gora Ghand Mostafi, < 8 > Peacock, 

C.J., and Mitter, J., held that even a person, who was one of se- 
veral who had dedicated a road to the public, could not main-* 
tain a civil suit, in respect of an obstruction of that road, unless 
he had sustained some particular inconvenience in consequence 
of that obstruction. To the same effect are Bhugeeruth Bass 
v. Chuudee Churn, <« and Raj Luckhee Debid v. Chunter Kant 
Giujicdryyl In Kdkdnji Jetkd v. Manor Chatoor'M tbe plain- 
tiff complained of tbe erection, by tbe defendant, of a step on a 
public road. Tbe High Court here, on the 5th December 1870, 
directed an issue as to whether the existence of the step caused 

such special injury to the plaintiff as to give him a cause of action. 

It was found in the negative, and accordingly, on the 20th March 
1871, Lloyd and Kemball, JJ-, dismissed the plaintiff’s appeal. 

In Gehanaji and others v. Ganpati and others, < 7 > the plaintiffs com- 
plained of the building, by tbe defendants, of a wall upon land 
used by all of tbe villagers as a market and play-ground, and 
which the plaintiffs alleged to be public. They did not aver any 
particular inconvenience to themselves beyond what the other 
villagers suffered. A Division Court here, consisting of Mr. Justice 
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exercise, as members of the public, of the right of, fishing in the 
open sea off Yerangal, the defendants having, contrary to the 
custom of the locality, planted their fishing stakes and nets there- 
in extended so near to those of the plaintiffs as to prevent fish 
from getting into the nets of the plaintiffs extended on their fish- 
ing stakes, which had been fixed, previously to those of the defend- 
ants, and that the defendants had thus occasioned to the plain- 
tiffs considerable pecuniary loss, viz., to the extent of Rs. (3,000) 
three thousand. A. Division Court here, consisting of Mr. Justice 
Nanabkai Haridas and one of the members of the present Court, 
held that to be a sufficient allegation of particular damage to ren- 
der the plaint prima facie sustainable. 

A Court of Equity, when private individuals suffer an injury 
quite distinct from that of the public in general, in consequence 
of a public nuisance, will grant an injunction and such relief as 
may compel the wrong-doer to take active measuies to disconti- 
nue the nuisance — Spencer v. London and Birmingham Railway 
Corny any, ^ Crowder v. Tinkler, (-1 Soltau v. TJcJL'ld, te 'Attorney 
Generals. Forles^X and see the eases cited in 2 Story Eq. Jur., 
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. carrying iabuis along a certain public 'road is not' any such parti- lbt7. 

cular loss nr injury as' the precedents, English or' ■ Indian, ; would s^tku 'valA!). 
justify us in pronouncing to be such, a damage as would sustain a 
civil action. f 

We must, accordingly, reverse the decree of the District Judge, 
and make a decree for the - defendants. The parties, respectively, MiezaAga* 
must bear their costs of the suit and of both appeals. While 
regretting that they should both be deprived of the pleasure of 
annually carrying their t abuts in procession for immersion in the 
sea according to their wonted custom, wo must counsel obedience 
to the discreet orders of the Magistrates— issued, no doubt, under 
section 518 of the Criminal Procedure Code, in order to- prevent ' C 
the occurrence of any riot or breach of the peace, which, so long 
as the parties are animated with hostile feeling towards each other, 

Is possible, if either party be permitted to indulge in a public 
ceremonial in a particular quarter of the town objected to by 
the other. We further advise the parties to come to some mu- 
tual understanding on the subject, and we have no doubt that, 
when they have satisfied the Magistrate that the tabuts may be 
carried peacefully along the public roads, he will withdraw the 
inhibition which he has felt it necessary to Issue. 

Decree reversed . 


[APPELLATE CXYIL.] 

Before Sir Jl. B, Westropp, Kt Chief Justice, andMr . Justice 
JSfdndbhdi Haridds , 

GEHANAJI bin KES PATIL and othees (oeiginal Plaintiffs), Appel- 
' la. NTS, v. GANPATI bin LAKSHUMAN and othees (oeiginal 
\V Defendants), [Respondents.** 

Bubble obstruction — Bight of suit* 

In all civil suits for the removal of a public obstruction the plaintiff must show that he 
himself has suffered some particular inconvenience or injury resulting from the obstruction. 

■ This was a special appeal from the decision of A. Bosanquet, District J ndge 
of Ahmednagar, affirming the decree of Hari Kanhere, Subordinate Judge 
of Sangamner. 

This suit was brought by Gehanaji and four others against Ganpati and 
two others for the removal of a wall erected by the defendant Ganpati on a 
piece of land situated at Kolhav&di, in Taluka Sanganruer. The plaint 
stated that the land was public property use d by all the villagers as a market 
place and play-ground, and that some time ago there had been an otd there- 
on which had been used by the villagers as a public seat. The plaint, how- 
ever, did not allege any special damage * 01 * inconvenience to the plaintiffs 
themselves, beyond that which the other villagers sustained. Ganpati, by • 
whom the suit was principally defended, alleged that the land in question 
f Special Appeal. Bo, 3 of 1875* ' . 


1875. 

August 12. 
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^ A E ec ^ plaintiffs in tlieir plaint, the suit ought to he dismissed, Jas it was not 

Sausabe brought by all the villagers. The Subordinate Judge held that the plaintiffs 
IbrIhtm a l° ne were not competent to bring the suit upon the allegation contained in 
Aga valad the plaint. On the merits, be held the land to be the property of the defend- 
MibzaAga. ant Ganpati. In appeal the District Judge raised only one issue, vis.., 
whether the plaintiffs alone could bring the action, and decided it in the 
negative and against the plaintiffs. 

The special appeal was argued before Westropp, C.J., and Nanabhai 
Haridas J., on the 12th August 1875. 


[APPELLATE CIVIL.] 

Before Sir M. B* Westropp, Ki>, Chief Justice, and Mr. Justice MehilL 
December 6. SHAKE AHA bin MAHABASAPA (obiginal Plaintiff), Appellant, v. 

HAKMA bin BHIMA and othebs (obiginal Defendants), Bespon- 

DENTS/ X< 

Ckalvadi , Office of~~Disturbance of office— Gratuities received bp intruder , 
Action to recover — Caste question — Begulation II. of 1827, Section 2h 

Plaintiff was the hereditary holder of the [office of Ckalvadi , or bearer 
on public occasions of the insignia or symbols of the Lingayet caste of 
Bagalkot, in the district of Belgaum. N o fees, as of right, were appurtenant 
to that office, but voluntary gratuities might be given, to the ChalvadL In 
an action brought by plaintiff against defendant as an intruder upon his 


Held that the action would not lie, if brought merely for the gratuities 
as moneys alleged to be received by defendant to the use of plaintiff. 
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Meld, also, that the plaintiff’s claim to be Chalmdi o£ the Lingajet caste 
at Bagalkot was a caste question, within the meaning of the tmrepealed 
portion of clause 1, section 21, of Regulation II. of 1827, 

Sri Sunhar Bharti Siodmi v. Sidhd Ling ay a Charanti (l) mentioned. 

This was a special appeal from the decision of E. Hosting? 
Acting Senior Assistant Judge at Kaladgi, in the district of Bel- 
gaum, in regular appeal No. 53 of 1876, affirming the decree, of the 
Subordinate Judge of Bagalkot in original suit No. 847 of 1870. 

The plaintiff, Shankara, brought this suit against Hanma and 
seven others to establish his right to perform the duties of ChaU 
mdu He alleged that the office had belonged to his family fox 
a long time, but that it had been wrongfully taken possession of 
by the defendants. He also claimed damages on account of the 
loss of his income. , The Subordinate Judge threw out the claim,' 
on the ground that it involved a caste question. His decision 
was upheld on appeal. The High Court, on special appeal, how- 
ever, remanded the case for further investigation. On remand? 
the Subordinate Judge adhered to his former decision, and the 
Assistant Judge confirmed it on appeal. 

SMntdrdm Ndrdyan appeared for the appellant. 

Ndndbhdi Haridds , Pandiirimg Bhalibhadra 9 and Manekshdh 


ShANKAEA 
BUST MaEA- 
BASAPA 


Hanma 
BIN BHIMA 
ANB OTHEES. 


Westropp, C. J. : — The Assistant Judge has found in substance 
that the plaintiff is the hereditary holder of the office of Chalmdi , 
or bearer, on public occasions, of the insignia or symbols of the 
Lingayet caste at Bagalkot ; but that, though members of the 
caste m ay bestow voluntary gratuities on the Chalmdi, there are 
not any fees as, of right, appurtenant to that office. It is there- 
fore clear that an action by the plaintiff against an intruder 
upon Ms office, who has been paid such gratuities, if the action 
be brought merely for moneys received by the defendant to 
the use of the plaintiff, w r il.l not li e—Boyier v. Dodmorth, ( 2 > 
Muhammad Yussub v. Sayad Ahmed, & Sitdrdmbhat v. Sitdrdm 
Ganesh , per Couch, <7. J, 9 W Vithal Krishna Joshi v. Anant Ram - 
chandra.W ■ So far, therefore, as the plaintiff seeks to recover 
Y 4 1 ) B Moore’s Ind. App. 198. , (2) 0 Term. Bep. 681. 

(3) 1 Bom, If. C. Bep,., Apps., xviiL W 6 Bo m, EL C. Eep., 250, 253. 

' : i , W 11 B 0 ra.lL 0. Bep. 0. 
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moneys paid to the defendant in his usurped character of ChaU 
vadi by members of the caste, this action will fail Whether* 
tinder such circumstances, a plaintiff might recover nominal da- 
mages from a defendant in a suit in the nature of an action on 
the ease, and also (except in the case of a mere caste dispute) 

of our civil Courts, suh- 


Shaneaba 
bin Mara- 

. . B ASAP A 

V. 

Haniia ^ 

and others, obtain, under the equitable jurisdiction 


stantial relief by getting an injunction restraining the defendant 
from further intrusion, is a question of some nicety. It might, 
perhaps, be contended that an office, unaccompanied by emolu- 
ments, fees, or salary payable as of right, is a mere dignity, and, 
therefore, falls within the scop© of the case of Sri Sunkar Bharti 
Simmi v. Tidhd Lindgay ChuranU , (1 * which was a claim by the 
Sicdmi , or chief priest of the Smartava caste of Brahmans, to the 
exclusive right of being carried cross- wise on the high road in a 
palanquin on ceremonial occasions, in virtue of a grant from the 
ruling power to a predecessor in office. Lord Campbell there 
said that “ in England, although an action may be maintained 
for the disturbance of an office or franchise, an action could not 
he maintained by the grantee of a dignity from the Crown against a 
person who without a grant should assume the like dignity ; hut it 
does not necessarily follow that such is the law in Bombay.” Their 
Lordships of the Privy Council then remanded that suit to the 
Sadar Adalat of Bombay, and directed that Court, in the first in- 
stance, to consider whether, assuming the case of the plaintiff there, 
the Swimi, to be true, his action would, by the law of this Presi- 
dency, be maintainable. The Sadr Adalat, having taken the ease 
into their consideration, and, in the first instance, assumed the case 
as stated on behalf of the Swami to he true in fact, held, never- 
theless, on the 6th February 1845, that he could not maintain his 
action — and their decision would appear to have been acquiesced 
in, and the case was carried no further. 60 Whether the office of 
G'halmdi at Bagaikot— dissociated as it has been found to be 
from any emoluments receivable as of right — is a mere dignity 
like the honour claimed by the Swami, and, therefore, not a fit 
subject for an action against an intruder for his disturbance of 
party entitl ed, : is - a question on ■ - which we do not purpose to 
3 Moore’s Ind. App, 198. 

son this easel’ ' 
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■ give an opinion, for we think that the claim o£ the plaintiff to 
be Chalvadi of the Lingayet caste at Bagalkot is a caste' ques- g HANKAEA " 


tion within the -meaning of so much of the first clause of the bin Masi- : 

° a A RAPA 


twenty “first section of Regulation II. of 1827 as remains unrepeal- . 

ed by Act X. of 1861, and prohibits interference on the part of Hanma ^ 
. 1 ' r ■ bin Bhima 

civil Courts in caste questions. The alleged duty of the Chalvadi AND others 

being to carry the insignia of the caste at public ceremonials* 
without any right to levy fees or receive salary for the perform- 
ance of that duty, is essentially a matter which concerns the caste 
exclusively, and , therefore, one which we think the Bombay Le- 
gislature intended to leave to the caste. 

For these reasons we affirm the decrees of the Courts below, 
except so far as they relate to costs, and we direct that the parties, 
respectively, do bear their own costs of the suit and of all of the 
appeals. 

It was not the intention of this Court, when remanding this case 
in August 1874, to decide whether or not the question involved in 
it was a caste question. The remand was made simply in order 
that the facts should he more fully investigated. 

Decree affirmed » 

NOTE.— 

Copt of the Minute recorded by A. Bel), Esq., Puisne Judge of the late Sadr 
Ada! at at Bombay, dated the 6th February 1845, in appeal of SH Sunkar 
Bharii Stoami v. Sicilia Lingdyd Char anti on remand by the Privy 


Council. 


JSfote. — The Privy Council have, in this appeal, passed an interlocutory 
decree, reversing the. Sadr Divani Adalat’s decision, and remitting the cause 
back to this Court, without prejudice to any question in the suit, and direct- 
ing the Court first to consider and adjudicate whether, supposing the 
allegations of the appellant to be substantiated by proof, he is entitled by 
law to. maintain this suit, and if this Court is of opinion that appellant is so 
entitled, then, that there ought to be a new trial by the said Court of Sadr 
Divani A dal at* 

The Privy Councils judgment goes on to say “ that the said Court of 
Sadr Divani Adalat ought to be at liberty to give such direction as to them 
shall seem fit to the Zillah Court of Dharwar to take evidence in the said 
suit for the consideration of the said Court of Sadr Divani Adalat, by 
whom this suit is to be adjudicated. 

The decree further directs that the costs, charges, and expenses of bring- 
; :ing this appeal to a hearing be paid by the parties in the following propor- 
tions. By appellant the sum of one thousand and ninety -two pounds eleven 
shillings and five pence, and by respondent nine hundred ana fifty- five 
pounds 'four shillings and five rmnee fnr eessf« ini-mvnarl 4.1. t. i tc 


: : 




■i&iiias fottr shillings and five pence for costs incurred in their tSall 
respectively. . - ■ . ■ . : ■ 

■ B 55—3 ' . ' . • . . . ■ ■ : 
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Shaneaba 
bijst Mae a- 

, BASAPA 


Haem a 

BIN BHIMA 
AND OTHEfiS. 


The first point for onr consideration is whether, supposing appellant 
possesses the privilege of riding in a palanquin carried cross- wise, lie is 
entitled by law to maintain this suit. 

Mr. Greenhiirs remarks of the 23rd of February 1838 so clearly express 
my sentiments on this point that I strongly urge them on the consideration 
of my colleagues. 

Admitting, then, the allegations advanced by appellant to be susceptible 
of proof, I am not prepared to allow that the appellant is entitled to main- 
tain an action against another who assumes a similar pageantry. 

The reigning Government is the authority to whom the appellant should 
have applied to support him in his rights, and which alone can permit or 
withhold the use of honours of this and every other kind ; but our Courts 
should discourage as much as possible claims of so unsubstantial and objec- 
tionable a nature as the one now brought under consideration. I am, there- 
fore, of opinion that this suit should not be maintained. The costs as set 
forth in the Privy Council’s judgment having been recovered from the 
parties, no further order is necessary* 

Should the above view, however, not be concurred in, it will be neces- 
sary, under the provisions of clause 1, section XCL, Regulation IY., 1827, 
to remand the suit to the Court where it was originally tried, to take addi- 
tional evidence as to the exclusive right set up by appellant, and to pro- 
nounce judgment anew; the jurisdiction of the Sadar Divani Adalat being 
exclusively appellate,, all costs, which may have occurred subsequent to the 
Privy Council’s decision, to be borne by appellant. 


Copy of the Minute recorded by W. Simson, Esq., Puisne Judge of the 
late Sadr Adalat at Bombay, dated the 6th February 1845, in appeal of 
Sri Slmnhar JBharH Sivdmi v. Sicilia Lingdyd Charanti. 

I am disposed to think that privileges, such as that now claimed by the 
high priest of the Brahmins, do constitute good cause of action for damages, 
in case they are infringed by other parties belonging to the same caste or 
sect ; but in this instance I believe the opposite party belongs to a different 
and a hostile sect ; at least, I have always understood that virulent enmity 
exists between Brahmins and Lingayets ; and granting that a Brahmin 
prelate would have good cause of action against a Brahmin usurping his 
privilege, I consider it doubtful whether the like ground could be main- 
tained against one of a sect yielding no religious obedience to a priest of a 
■ separate order. ' ' . 7 ' : 

Again, besides the question of a Lingayet’s subordination or dependence 
m any matter, spiritual or religious, upon a Brahmin priest (which I am 
clearly of opinion must be negatived), there remain to be substantiated and 
defined, first t the genuineness and, next, the purport and intent of the 
copper-plate grant brought forward after the decision on the original by the 
'Judge. 

I should be disposed to question the authenticity of the grant if self ; but 
even granting it to be a genuine deed, it only confers the righhof being 
carries, m a paiki cross-wise along with other honorary privileges, such as 
using an umbrella, employing an elephant on state occasions, &e., &c., which 
any other indifferent person might assume (at least under the present Gov- 

* the gr$ht ;ia its terms' is not 
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exclusive, and the Lingayets claim usage for tlieir “ Guru/" also, in regard 
to tliis particular ceremony of tlie palki carried cross- wise. These points 


were suggested by Mr. Greenhill on tire appeal to the Sadr Adalat, and 


appear to me to be deserving of great consideration. basaua 

The wording of the Judge’s decree lias been taken bold of by the Hanata 
B rahmin party, and construed into a declaration that the decision was Bm Bin ha 
founded on the absence of all mndd 9 or grant, conferring the privilege a;nd others. 
contended for; but though this circumstance may have been considered a 
capital defect m the case, and have had great weight with the Judge, yet 
it is by no means to be inferred that the Court would either have admitted 
the authenticity of the deed produced afterwards, or have held it to be 
decisive evidence of the exclusive privilege claimed by the Bra hm in priest. 

Without further information, touching the subordinate condition of 
Lingayets to the heads of the Brahmin priesthood, I am not prepared to 
declare at once that in this case the Brahmin priest has not a cause of 
action, supposing the allegations brought forward in his behalf can be 
substantiated, and I am of opinion that the case should be remitted for 
trial anew by the judicial authorities of Dharwar (in the mode suggested 
by the Privy Council for the guidance of the Sadr Adalat), the evidence 
already recorded being received, and any new points, such as the authenti- 
city and the purport of tlie. copper, grant,. -.the supremacy or otherwise of 
Biahmin priests over the Lin gay et population, the usage contended for 
during many years past on behalf of the guru of the Lingayets, or any 
other point material to the question, being thoroughly examined and 
ascertained. 


Copy of the Minute recorded by PL Brown, Esq., Acting Puisne Judge 
of the late Sadr Adalat at Bombay, dated the 6th February 1845, in 
appeal of Sri Shunkar Hharfi Swdnni v. Sidhd Lingdyd Charanti » 

This is an interlocutory decree passed by Her Majesty in Council bear- 
ing date the 15th of July 1843, wherein the decree of the Sadr Hi van! 
Adalat, dated the 23rd of February 1838, has been reversed, awarding 
costs on appellant and respondent, and the case remitted to the Sadr Divani 
Adalat without any prejudice to any question in the suit, with directions 
that the Court ought first to consider and adjudicate whether, supposing 
the allegations of the appellant to be substantiated by proof, he is entitled 
by law to maintain this suit. Ihe point, therefore, for our consideration ' 
is, whether the cause of action is of such a nature and character that it 
can be maintained by law in a civil Court, the subject-matter under litiga- 
tion being to prohibit the respondent from riding in a palanquin carried 
cross-wise, the exclusive right of such a distinguished ' privilege, the 
appellant avers, having been solely conferred on him, and which he has 
attempted to support by two almost illegible copper-plates alleged to have 
the same effect as mnads. I am of opinion that our regulations do not 
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f law in our Courts of Civil Judicature. The right of riding 
carried cross-wise, conveys with it so ranch absurdity that, 
be required on such matters, a civil Court might be hereafter 
on to pass a decree on any alleged privilege claimed by a 
devotee to stand on one leg, or to proceed by prostrations from one temple 
to another. 

xwd others. Under this view, I consider that the case should not be adjudicated in 
our civil Courts, and, therefore, I pass my judgment that the case be 
dismissed. Each party to bear his own costs. 


Shankara 
bin M ABA- 
BA SAP a 


Copy of the Resolution passed by the Judges of the late Sadr Adalat at 
Bombay, on the 6th February 1845, in the appeal of Sri Shunkar Bharti 
: Sic&mi v. Sidhd Ling ay a, Chav anti. 

The Court having considered, as required by the decree of Her Majesty 
in Council, whether the appellant is entitled by law to maintain this suit, 
is of opinion that he is not so entitled, and decides to dismiss the appeal, 
with costs in this Court on the parties respectively. 

As this cause appears formerly to have excited considerable ferment 
in the zillah of Dharwar, the Court resolves to communicate the above 
decision for the information of the Magistrate, to enable him to take pre- 
cautionary measures to ensure tranquillity, should such be deemed 
necessary. 


[APPELLATE CIVIL.] 

Before Sir M. B. Westropp , JO., Chief Justice , and Mr, Justice Melvill. 
SANGAPA bin BAS LIN GAPA (original Plaintiff), Appellant, v* 
GANGAPA bin NIRAN JAPA and others (original Defendants), 
Respondents.* 

Suit to vindicate a right to a mere dignity. 

Plaintiff sued for a declaration of his right to take a cupola to a certain 
temple and to place it upon the car of the idol, and to take a nendicola 
(bamboo) with tom-toms from his house to the temple, and to offer the first 
cocoanut to the idol at the annual festival held in honor of a certain 
Liugayet saint. ■ . ■ 

Held that the suit was not maintainable, as it was brought to vindicate 
plaintiff s right, not to an office, but to a mere dignity unconnected with 
any fees, profits, or emoluments 

This was a special appeal from the decision of E. Hosking, 
Senior Assistant Judge at Kaladgi, affirming the decree of Ramgo 
Eao Krishna, Second Class Subordinate Judge at MuddebiML 
The facts of the case fully appear from the judgment of the 
High Court. ' . y i 

The suit was dismissed by both the lower Courts as barred by 
the law of limitation. • ■ ■ , ' i / 

. , ' : . ' , . ■ * Special Appeal No. 69 of 1877. '' , , ^ 

cv:rv.-- v .e;-: .. .a - - WSI . 
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The principal question argued in special appeal was whether or 
not the suit was maintainable. 

Leith (with him GhanasMm Nilkanth Madkarni) 9 for the ap- 
pellant, cited JSfardyan v. BdlkrishnaS B •/.y-X.. 


1878 


San gap a 

' BIN BaS- ' : 
LING A PA ; 

V. 

The Honourable Edo Sdheb Vishmnafh Ndrdyen Mandlik , for bd^Siiun- 
the respondents, relied upon Shankar a v. Emma ,< 2 > jafa 

ANB OTHERS* 

Vvestsopp, C.J. : The plaintiff, a Lingayet, by this suit claims 
as against the three defendants a declaration of his right (which 
he alleges to be hereditary) to take a cupola to a Lingayet temple 
and to place it upon the car of the idol, and to take a nandicola 
(bamboo) with tom-toms from his house to the temple, and to 
offer the first eocoanut to the idol at the annual festival held in 
honour of Gangapaya Maha Purush, a Lingayet saint. A singular 
circumstance is, that the second defendant is a Mussulman, and 
at the bar has been stated to be a species of trustee of the temple 
conjointly with the first defendant (who is the Lingayet pujdri of 
the idol), and to be associated in the trust, because the temple has 
been built partly on the grave of a Mussulman pir or saint. The 
third defendant alleges the car to have been built at his expense 
(a disputed fact, not decided in the Courts below), and that he has 
the right to place the cupola upon it and to offer the first eocoanut 
to the idol. There would appear to have been a dispute between 
the plaintiff and the first and second defendants from the years 
1860 to 1873 with reference to the plaintiff’s alleged rights, and 
during that time the plaintiff was not permitted by those defen- 
dants to exercise those rights. However, on the 31st May 1873, 
those defendants executed an agreement in which they admitted 
that the plaintiff had the rights which he claims, and, accordingly, 
in 1874 he was permitted to exercise them, hut was again in 1875 
outsted from that enjoyment by the three defendants. The 
Courts below have held the suit to he barred by the law of limitation 
(Act IX of 1871, schedule II, article 131); but were it necessary for 
ns to decide that point, we doubt that we could concur in their 
view; for, even if the plaintiff’s rights were in 1873 barred 
by the adverse possession of the first and second defendants and 
by interruption, yet those defendants by their agreement of 1873 


(1) 9 Bom. H, C. Rep. 4X3. 


’ (2) Supra* p, 470*: 
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1878 had waived any right which they might have acquired a, gainst him 
""teipT ^ lapse of time, and by their own permission he was remitted to his 
Bur , original right in 1874. The third defendant does not appear to 
Haslikgapa ^ aTe intervened until 1875 ; so, until then, the plaintiff does not 

mk ifiBAM seem ^ aYe an ^ CaUSe ac ^ 021 a S a ^ ns ^ bim. However, it 
jafa * is unnecessary for us to decide the question of limitation, as we 
A35f.n otb ees. ^ 0 f opinion that upon another ground this suit is not maintain- 
able. It seems to us to have been brought to vindicate the plain-; 
tiffs right, not to an office, but to a mere dignity unconnected with 
any fees, profits, or emoluments, and that this ease, therefore,, falls 
within the scope of the decision of Sri Sunkar Bharti Swami v, 
Sidhi Lingdyd Char anti, M which was a claim by the Swami , 
or arch-priest of the Smartava caste of Brahmans, to the exclusive 
right of being carried cross- wise on the high road in a palanquin, 
on ceremonial occasions, in virtue of a grant from the ruling power 
to a predecessor in office. Lord Campbell there said that “ in 
England, although an action may be maintained for the distur- 
bance of an office or a franchise, an action could not be maintain- 
ed by the grantee of a dignity from the Crown against a person, 
who, without a grant, should assume the like dignity; but it does 
not necessarily follow that such is the law in Bombay/* 51 The 
Privy Council then remanded that suit to the Sadr Adakt of 
Bombay, and directed that Court, in the first instance, to consider 
whether, assuming the case of the plaintiff there, the Swami , to 
be true, his action would, by the law of, this Presidency, be main- 
tainable. The Sadr Adalat, on the 6th February 1845, held 
that, even upon that assumption, the Swami could not maintain 
his action; and their decision was acquiesced in, no appeal hav- 
V big been made against it. & Unless we saw strong grounds for 

believing that decision to be erroneous, we think that we ought 
to adhere to the principle involved in it, and we do not perceive 
any such grounds for disputing the authority of that ease. We 
cannot regard N dray an v. Bdlkrishna fS ) as an authority to the 
contrary, Inasmuch as the question— whether the suit would lie— 
was not raised either by the pleaders or the Court, and the decision 
of the Sadr Adalat In the other ease was not so much as men- 
tioned by either* 

' , ; . ' ; ■ ' (1) 3 Moore’s Ind. App* 198. (2) See note, p. 473, supra. 

; • (8J ? Bpm. H. C. Rep. 413. : ■ ; 
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Upon these grounds we affirm the decree so far as it dismisses 
the suit. The first and second defendants must bear their own 
costs throughout, the plaintiff must pay to the third defendant 
his costs of the suit and of the regular appeal as directed by the 
Courts below, but the parties, respectively, must bear their own 
costs of this special appeal 

Decree affirmed. 


[APPELLATE CIVIL.] 


1878 


Sangapa 

BIN 

Baslingapa 
v . 

Gangafa 

BIN 

B IEANJAPA 
A ND OTHEES. 


Before M. B. Westrojpp, EnU, Chief Justice, and Mr . Justice MelmlL 

NABSINBHAT bin BAPUBHAT (original Plaintiff), Appellant, v 

GHENAPA bin NXNGAPA (original Defendant), Respondent.* 

Undivided Hindu f amilt)—. Ancestral property —Liability of an undivided 
Hindu for the debts of his deceased brother . 

P, an undivided Hindu co-parcener, died on the 7th August 1874, leaving him 
surviving, a brother C, and a son N. N subsequently died on the 2nd July 1875. 
In a suit brought by plaintiff against 0, on a bond executed by P as surety 
for one JK, 

Held that the family property, which on N’s death became vested by sur- 
vivorship in C, was not in his hands liable for the separate debts of P. or N. 

This was a special appeal from the decision of W. Sandwith, 
District Judge of Dharwar, in Appeal No. 87 of 1876, reversing 
the decree of Copal Vinayek, Subordinate Judge at Gaclag, in 
Original Suit No. 665 of 1874. 

The Subordinate Judge awarded the plaintiff's claim. In appeal, 
however, the District Judge, after remand, reversed the decree of 
the first Court on the ground that the defendant Ghenapa was not 
the next heir to the deceased Parapa at the date of the institution 
of the suit, and that the property in Ghenapa 7 s hands was joint 
family property. The principal question raised in special appeal 
was whether or no Ghenapa was liable for the debts of his deceased 
brother Parapa to the extent of the latter’s share in the family 
property, 

* Special Appeal No. 265 of 1877, 


1877 

December IB 
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Manehkdh Jehcmgirshdh appeared for the appellant. 

Ohanasham Nilkanth Nddkarm appeared for the respondent. 

Wbstropf, C.J. This is a suit against Chenapa on a bond 
executed by his brother Parapa as surety for one Bango, Parapa 
died on 7th August 1874, leaving a son, Ningangavda. This suit 
was instituted against Parapa on the 1st December 1874. Nin~ 
gangavda died on the 2nd July 1875. Parapa, Ningangavda, 
and the defendant Chendpd were at the decease of Parapa, mem- 
bers of an undivided Hindu family. Ningangavda and Chenapa 
continued undivided until the death of Ningangavda. On his 
death Chenapd became, by survivorship, entitled to the whole of v 
the family property. No separate property belonging to Paraph 
or Ningangavda is shown to have come to the hands of Chenapa or 
to exist. Chenapa, in his written statement filed on the 11th 
June 1875, objected that Ningangavda ought to be made a party to 
the suit, but he never was made a party to it. Chenapa never was 
personally responsible for the separate debt of his brother Parapa, 
or nephew Ningangavda, and the joint family property, which has 
now, as stated, vested by survivorship in Chenapa, is not in his 
hands liable for their separate debts, as shown by the authorities 
quoted in Udardm Sitardm v. Bdnu Panduji. The liability of 
joint family property in the hands of a son or grandson for the 
debts of the father of the one and the grandfather of the other, is 
there shown to be exceptional. It is not asserted here that 
Parapa entered into his suretyship for Bango for the benefit of the 
undivided family to which Parapa belonged ; nor is it pretended 
that he executed any mortgage or gave any other special lien on 
his share in the family property. 

On these grounds we affirm the decree with costs. 

(1) 11 Bom. H. C. Rep, 76. 
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[APPELLATE CRIMINAL.] 

Before Mr. Justice West and Mr. Justice Binhey* 
IMPERATRIX v. LAKSHMAN SAKHARAM, VAMAN HARI, and 
BALAJI KRISHNA* 

The Code of Criminal Procedure ( Act X of lh7 2), Sections 466 and 4-6S — 

Sanction of prosecution by Government or its deputy — Mdhdlkdri — Court 

of Subordinate Judge — Court of District Judge. 

Section 466 of the Code of Criminal Procedure extends to all acts osten- 
sibly done by a public servant, i.e., to acts which would have no special 
signification except as acts done by a public servant ; therefore a mdhdlhari 
charged with fabricating the proceedings of a case decided before himself, 
could not be tried on that charge except with the sanction specified in that 
section. 

Paragraph 1 of section 466, which mentions a sanction by Government 
or its deputy, is intended to apply, at least, chiefly to the cases of persons 
specially responsible to Government, such as accountants. who have failed in 
their duty, and paragraph 2, which speaks of sanction by Government 
alone, to persons professing to exercise certain authority, and with that 
pretext doing an act which is impeached by a subject on the ground of its 
being wholly unwarranted or of an excess or impropriety of some kind. 

A mdhdlJcm falls within the class of public servants contemplated in 
paragraph 1 of section 466 ; a sanction for his prosecution by the District 
Magistrate is, therefore, sufficient. 

Por the purpose of sanctioning a criminal prosecution under section 168 of 
the Code of Criminal Procedure, the Court of the Subordinate Judi/e is 
subordinate to that of the District Judge, notwithstanding that the subject- 
matter of the litigation in the former Court involves more than Rs. 5,000, 
and an appeal lies direct to the High Court from the decision of that Court 
in that matter. 

A prosecution commences when a complaint is made, the reception of the 
complaint being a stage of the judicial proceedings towards conviction. 

The Assistant Session Judge of Poona convicted the first accused, 
Lakshman, Mdhdllcari of Ambegaon, under sections 193 and 466 of 
the Indian Penal Code, of having committed forgery and fabricated 
false evidence ; the second accused, Vaman Hari, of having abetted 
Lakshman in the commission of these offences; and the third 
accused, Balaji Krishna, of having committed forgery and also of 
’ having abetted Lakshman in the offence with which he was charged. 

, The first was sentenced, to undergo five years' rigorous imprison- 
ment and to pay a fine of Bs. 1 0Q0, or, in default, to suffer one 
year’s further rigorous imprisonment; the second to imprisonment’ 
: * Criminal Appeals Nos. 234, 277, and 278 of 1877. 
b 55—4. 


1877 
Dec 20. 







Igj7 for three years and a fine of Rs. 500, or, in default, one year’s 

~~ rigrorous imprisonment ; and the third to two years and a fine of 

IMFEBATEIX 53 x ■■■ ' ■. . , . . . ■ 

tK Es. 200, or, in default, six months’ rigorous imprisonment m addi- 

IjAKSHMAX 

SakhaeIm, tl<m * 

and'BaiIji The documents which formed the subject of these convictions 

EBiSHXA. were:- 

1st. — A plaint presented to Lakshman SakhaMm as mah&lkan 
by Taman Hari, under the Bombay Act V of 1864, signed- and 
verified by the latter, and dated the 9th of June 1876. The veil-* 

: fi cation bore no endorsement as required by section 5 of the Act; 
and the plaint had no number. 1 ; . ; / " § v 

2nd. — A summons addressed to Eadhabai, the defendant named 
in the above-mentioned plaint, bearing the date the 10th of June 
1876, but no number. This document had, on the face of it, an 
acknowledgment of the service and of the receipt of a copy of the 
' summons purporting to be signed by Eadhabai, and dated the 12th 
June, in the hand- writing admittedly of Balaji Krishna. 

3rd. — Proceedings admittedly in the hand- writing of Lakshman 
Sakharam, dated the 13th June, consisting of notes of the evidence 
of Eadhabai and her two witnesses, and a decision by him disposing 
of the case as mahdlkaru 

4th. — A receipt initialled by Lakshman Sakharam, executed by 
Taman Hari to EadhabaBs husband. 


For the purpose of a defence to a partition suit brought in the 
Court of the Subordinate Judge of Poona by Eadhabai against 
Taman Hari, the latter produced a copy of the decision of Laksh- 
man Sakharam as mdhdlkari and of this receipt or release. 

A petition presented by Eadhabai’s brother-in-law, Bamehaiicleiy 
led to an inquiry into the conduct of the three accused persons* 
Accused No. 1, Lakshman, being a mdhdlkari, the District Magis- 
trate of Poona sanctioned his prosecution, and directed that he 
■be - u placed on Ms trial under section, 466; Indian Penal Code,’ or 
any other section which may seem applicable after further invest!- 


§■ - §|§ §| 7 . t : |7 7 §> |i § 1 
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The sanction for the prosecution of Yaman Harx and Balaji 
Krishna (accused Nos. 2 and 3) was refused by the Subordinate Imamix 
Judge, but was granted by tbe District Judge. -Laks-hmabt 

All the three accused were, accordingly, placed on their trial, ^^Pab’i 

, • j „i AND BitAJI 


and convicted. 

The appeals were heard by W est ana Pinhey , J J . 

Gill (with M. G. Apte) for Lakshman Sakharam : — A mdhalkan 
in certain matters is invested with the powers of a J udge, and is 
not removeable from his office without the sanction of Government. 
Therefore, under section 466 of Criminal Procedure Code, the 
sanction of Government is necessai’y. A distinction should be 
drawn between the first and the second paragraph of this sec- 
tion. The former provides for the sanction of Government, or 
of cer tain other authorities therein mentioned, being obtained 
before the entertainment of a complaint against publio servants ; 
the latter enacts that the sanction of Government itself should 
be obtained before proceeding with their prosecution. This refers 
to a stage beyond the entertainment of the complaint, and in- 
cludes the issuing of process. As held in Regina v. Par shram 
Keshav, V the Courts have no jurisdiction to commence a prosecu- 
tion against any class of public servants not removeable from their 
office without Government sanction, except with the sanction of the 
Government itself. The sanction given by the District Magistrate 
is not sufficient. The conviction must, therefore, be quashed. 

Kashin&th Trinibak Telang (with Shantardm Narayan ) for Va- 
manHari (No. 2), and Ghanasham Nilkant for Balaji Krishna (No. 
3) : — pbe trial of Yaman Hari and Balaji Krishna is also without 
jurisdiction, because a larger sum than Ks. 5,000 was in question 
in the suit before the Subordinate Judge. An appeal would lie 
from his decision to the High Court, and not the District Court. 
Under section 468 of the Code of Criminal Procedure, when an 
offence against public justice is committed before or against a Court, 
a complaint of it cannot be entertained except with the sanction of 
that Court, or of some other Court to whioh it is subordinate. Here 
the Subordinate Court, on being applied to, specifically refused to 

(1) 1 Bom. EL C. Rep. 61 Cr. Ca. 


Krishna. 
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(1) 7 Bom. H. G. Sep., Or. Ca. 61. 

(2) 7 Bom. H. 0. Sep,, Cr. Ca. 64. See 

(3) 7 Bom. H. 0. B.ep. 61, at p. 66. (4) 5 Gale. \ 

W *4 Bom. H. C. Bep., Cr, Ca. 35. (6) B Calc. ^ 
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38S7 g ran t the sanction : and that Court not being subordinate in this 
f—— matter to the District Court, the sanction given by it is of no avail. 

v. The sanction of the High Court should have been first obtained. 

sIkhIu! ”, It is too late for it now to give its sanction. 

T «* Ex^h* Hart (with him Ndndbhdi Earidds, Government Pleader) for the 
prosecution :-As to Lakshman Sakhardm, no sanction is necessary 
for bis prosecution. He is oharged under sections 193 and 466ofthe 
- Indian Penal Code as a private individual: Regina v. Parashrdm 
Keshav. (1) If any sanction is necessary, that of the District Magis- 
trate is sufficient : section 468 of Criminal Procedure Code; Re- 
gina v. Malhar, W Act III of 1852. The sanction of Government 
is, at all events, not necessary before the case goes before a Magis- 
trate. A preliminary inquiry must be held before it is found that 
any sanction is necessary. Even if a sanction were requisite for 
the proceedings before the Magistrate, still the conviction is saved 
by sections 33 and 283 of the Criminal Procedure Code. 

As to Taman Hari and Balaji Krishna no sanction is necessary for 
a charge under section 193 of the Penal Code, unless the evidence 
was actually used before a Court : section 468, Criminal Procedure 
Code. The offence against the Court, referred to in that section 
means such an offence as is dealt with in section 228 of the Penal 

Code. 

If a sanction is necessary, the District Court can give it instead 
of the Subordinate Judge: section 468, Criminal Procedure Code; 
Act XIV of 1869, sections 21 and 22 ; Regina v. Malhar Rdm- 
chandra. (3) If not, the High Court can give its sanction now. The 
Subordinate Judge having refused sanction, the District Judge may 
give it.— See the case of Dinobundhoo Chuckerbidey. ( 4 > Sanction 
mav be given at any time: section 470, Criminal Procedure Code. 
; oites also section 33, Criminal Procedure Code : Regina v. Ram- 

ehordds Nathubhai ; W the case of Narain Edik. <°> 

The judgment of the Court was delivered by 
West, J.:— In the appeal before us, Mr. Gill, the counsel for 
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Lakshman, lias taken objection, on Ms behalf, to the . sufficiency 1877 
of the sanction given by the District Magistrate. He contends i^pebatbix 
that, under section 466 of the Code of Criminal Procedure, no com- j iA1 r gHM ^ 3sr 
plaint can be entertained for any offence whatever against any Baxhara^ 
public servant not removeable from his office without the sanction A £ D b£lmi 
of the Government, except with the sanction of the Government Kbishxa. 
itself; and that the sanction by the District Magistrate, besides being 
vague and indefinite, is insufficient. He referred to the case of 
gina v. Par ashram TPesliav, ^ in which it was held that section 167 
of the superseded Code of Criminal Procedure, which corresponds 
with section 466 of the one now in force, required such sanction to 
give jurisdiction to the trying Court, and that a conviction, founded 
on evidence taken without such sanction, was bad. He argued that 
section 466 does not restrict itself to chapter IX or any other 
chapter of the Indian Penal Code. 

We felt some doubt as to. the scope of the language used hy 
Mr. Justice Melvill (who delivered the judgment of the Court in 
that case) in relation to this point. He says at page 63 : “ but 
we agree with the view * * * that section 167 relates only to 
those acts and omissions which are declared in the Penal Code to 
be offences when they are committed by a public servant. ” We 
have, therefore, consulted him, and we find that he did not intend 
to say that, if there were acts and omissions on the part of a public 
servant outside the Penal Code, or even within the Code, if the 
official character of the accused was essential to them, section 167 
did not apply. The case he was considering was one which fell 
within the operation of that Code, and his observations were direct- 
ed to a denial of the limitation imposed by a circular of the High 
Court of Calcutta not to laying down a new limitation of the opera- 
tion of the enactment he was considering. 

We are of opinion that the scop© of section 466 extends to all 
acts ostensibly done by a public servant, i.e. y to acts which would 
have no special signification except as acts done by a public servant. 

In the present case a mdhdlkari , an officer invested with the powers 
of a Judge in a certain class of cases, is charged with fabricating the 

(Ij 7 Bom. IT, 0. Eep. 61 Or. C&. 
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proceedings of a case from the plaint to the decision, purporting to 
have been held before himself and complete in every respect, in- 
cluding the signature with his proper official designation. The 
very object of the fabrication would he to invest those proceedings 
with a special character, and it is, we think, proper that the alleged 
fabricator should be dealt with in his official capacity under the 
provisions specially enacted ; although private individuals charged 
with the same acts or omissions, or acts in one. sense the same, would 
be proceeded against in the ordinary way.. 

We are thus led to the construction of section 466. The first 
paragraph of it runs thus “ A complaint of an offence committed 
by a public servant in his capacity as such publie servant, of which 
anv Judse or any public servant not removeable from his office 
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most unlikely that the Legislature would insist upon the sanction 1877 

of the Government itself with regard to these prosecutions, and yet Imperatrix 

allow a vicarious sanction to be given when private individuals take 

the initiative. Sakha r 1m, 

VamanHari 

Mr. Gill has argued that the use of the word “ complaint ” in the 
first, and that of the word “prosecuted” in the second paragraph 
pointto different stages inthe proceeding. This distinction, though 
ingenious, we are unable to adopt. We think that a prosecution 
commences when a complaint is made. The observations of 
Willes, J., in Austin v. Doteling <*> are pertinent to this point.-' He 
says : “ The distinction between false imprisonment and malicious 
prosecution is well illustrated by the ease where, parties being 
before a Magistrate, one makes a eharge against another, where- 
upon the Magistrate orders the person charged to he taken into 
custody and detained until the matter can he investigated. The 
party making the charge is not liable to an action for false impri- 
sonment, because be does not set a ministerial officer in motion, 
hut a judical officer. The opinion and judgment of a judicial 
officer are interposed between the charge and the imprisonment.” 

And in the ease, to us a very familiar one, of appeals under section 
211 of the Indian Penal Code, we have always held that, when a 
complaint is made, the proceedings have been instituted and the 
prosecution has commenced, the reception of the complaint being 
a stage of the judical proceedings towards conviction. 

It appears to us, on a careful consideration of the whole subjects 
that paragraph 1 of section 466 is intended to apply, at least, 
chiefly to the cases of persons specially responsible to Government, 

such as accountants, for instance, who have failed in their duty; 

and that paragraph 2 is directed to persons professing to exercise 
certain authority, and with that pretest doing an act which is im- 
peached by a subject on the ground of its being wholly unwarrant- 
ed, or of an excess or impropriety of some kind. In respect of this 
paragraph the question for decision would generally he authority 
or no authority ; under the first did the alleged acts or omissions 
occur ? ' 


(1) L. E. 5 C. P. 534, See p. 540. 
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1R „ This being our opinion on the question of construing section 466, 

_ we turn to the question of the sufficiency or otherwise of the sanc- 

Impeeateix t . on reoorded in this case . We are of opinion that the ease of tne 

Lakshmak mdJldikari falls within para. 1 of this section, and that the sanction 
IS given by the District Magistrate is sufficient, this officer being in- 
iNB Sabah ° tablv the mdhalkari’s superior, and his power not »emg in 
eushi-a. limited by the Government. We must also over-rule the 

objection on the ground of vagueness. The direction to prosecute 
the mdhdlhari under section 466 or any other section which may 
seem applicable after further investigation, fully legalizes Ins .rial. 

Mr. Kashinath Telang, on behalf of his client Vaman Han, has 

raised another preliminary point. He contends that the subject- 

matter of the litigation before the Subordinate Judge, m which the 
alleged fabricated evidence was produced, involved more than s. 

5 000 ; that an appeal would, consequently, lie direct to the Hig 
Court, which, therefore, is the Court to which the Court of the Sub- 
ordinate Judge is subordinate for the purpose of giving sanction to 
Yaman’s trial. And he laid stress on the fact that the Subordinate 

Judge had specially declined to grant the sanction when applied 

for. This objection, also, we must decide in favour of the Crown 
The subordination of the Civil Courts is regulatedby Act XI Y of 
1369. and it, in distinct words, makes the Court of the Subordinate 
Judo-e subordinate to the Court of the District Judge: whether an 
appeal lies or does not lie in a certain class of cases to that Court, 
is not a final criterion to determine the subordination. The Code 
of Criminal Procedure gives no appeal from the decision of a First 
Classs Magistrate to the Magistrate of the District, and yet this 
Court, in the ease of Imp. v. Padrmndbh Pm, « held that for the 
purposes of section 468 he was subordinate to him. The subor- 
dination spoken of in this section is the general subordination 
■ irrespective of special considerations of convenience or otherwise 
which induced the Legislature to provide a direct appeal to^the 
High Court in certain matters of exceptional importance. Ihe 
Civil Courts Act gives the District Judge power to suspend a Sub- 


of the latter is not subordinate to that of the xorrner. 

(1) Supra , p. 3 4 
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A similar objection raised by Mr. Gbanasbam Nil&anth, on 
behalf of Ms client Balaji, must be disposed of in the same way. 

[His Lordship then proceeded to discuss the case on the merits, 
and ordered the acquittal of all the three accused persons.] 

Convictions reversed. 


[APPELLATE CIVIL.] 

Before Mr. Justice West and Mr. Justice Pinkey. 

BASAW K and GUBBASAWA, hexes op PABAFA (original Depen- 
dants), Appellants, ^.KALEAPA, SHAEBANA and 8IDOJI (original 

Plaintiffs, N os. 1 and 2, and original Dependant No, 1), Eespondents.* 

Registration— °Act VIII of 1871 5 Section 49 — Receipt — Release. 

Held that the Court is bound in regular appeal to entertain an objection 
that a document is invalid for want of registration, even though no objection 
may have been raised to its admissibility in the Court below. 

Held, also, that a document called a receipt, but intended to be used to 
prove the release of a claim secured by mortgage, required registration under 
section 49 of Act YIII of 1871, inasmuch as it affected immoveable property. 

This was an appeal from the decision of A. M. Oantem, Subor- 
dinate Judge, First Class, at Belgaum. 

The plaintiffs sued to be put into possession of the village of 
Barnpur for twenty-five years under a mortgage executed to them 
by the first defendant Sidoji on the 6th of February 1873. 

The second defendant Parapa, at the time of the institution of 
the suit, was in possession of the property under a decree obtained 
by him in a previous suit against Sidoji upon a mortgage execut- 
ed by Sidoji to him in the name of one Basalinga, The plaintiffs 
alleged that this decree had been fradulently and eollusiveiy ob- 
tained by Pardpa, that Sidoji had, in the first instance, denied the 
claim made in that suit, and had produced a receipt for the pay- 
ment of Ms debt, but had subsequently cancelled the power of at- 
torney of the pleader through whom he had adduced the receipt, 
appointed another pleader, withdrawn his defence, and submitted 
to' a decree. The plaintiffs in the present suit produced the re® 
eeipt, and the Subordinate Judge, holding it to be proved, was of 
opinion that the decree, under which Parapa was in possession of 

; ' , % Begular Appeal Ho, 22 of 1877. 
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Lakshman 
SaehabIm, 
YamanHaei 
and Balaji ■ 
Krishna. 
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1R „, the property in question, was collusive, and gave judgment for 

plaintiffs. No objection to the admissibility of the receipt in evi- 

GvzZtivI denee, on the ground of its not being registered, was raised m the 
rr lower Court. v ;: . 

Shabba si Shdtttardm Ndrdyan for the appellants :-The document of 18th 

ASD SlD ° JI ‘ June 1873 is nominally called a receipt, hut is really one which, 
if genuine, operates to extinguish a right. As such it must-be 

■registered, or 

objection is raised here for the first time, hut the Court 
entertain it under section 49 of 
ment he excluded, there is no 
alleged. 

Vkhmndth N dr Ay an Mandlik .—The document in question is 
called a receipt on the face of it, and the plaintiffs want to use it 
merely as a receipt. [West, J. :-H so, it cannot prove a release by 
Basalinga, and, therefore, is of no use in proving collusion between 


it cannot be received in evidence in the ease. This 

• is bound to 

If ibis doou- 
the collusion 


■When Kalkapa obtained from Sidoji the mortgage 
,n which he now sues (No. 3, dated 6th February 
•tgage of 1869 to Basalinga, representing Parapa, 
isfied. It is referred to in exhibit No. 3, and the 
cited, is borrowed in part for the purpose of paying 
subsequently, suing Sidoji to enforce his earlier lien, 
sree for possession on the 10th November 1873, 
n was nut into possession on the 22nd December 
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■ xoitted so as to exclude the document as evidence to be made use 
of in disposing of the case. On the first point, we are of opinion 
that we are bound to take notice, in regular appeal, of a positive 
invalidity of a document created by a statute, even though no objec- 
tion may have been raised to its admission in the Court below. In 
the case of Nixon v. The Albion Marine Insurance Company <*> the 
Court declined to proceed on a case submitted to it, the docu- 
ment on which the claim rested being unstamped, though both 
parties were desirous of a decision. The interests of the revenue, 
the Court thought, required that they should, suo motu , notice the 
■■ ' defect which came under their observation in the course of the 
inquiry. The bulwark against fraud, intended to be constituted by 
registration, is of as great public importance even as the interest 
of the revenue, and when we find that the Registration Act VIII 
of 1871, section 49, says not only that a document requiring 
registration, but unregistered, shall not be received in evidence* 
but also that it shall not affect any immoveable property, we think 
that we could not, consistently with the law, allow it to count as a 
part of the materials on which we have to dispose of this case, sup- 
posing that registration was, indeed, indispensable to its validity. 

On that point it has been urged by Mr. Mandlik that the docu- 
ment No. 45 is, primd facie , a receipt that his client Kalk&pa 
wishes to employ it in no other character, and that as a receipt it 
did not need registration. But as a mere receipt for so much 
money, if it were, in truth, limited to that, it could not prove the 
release or extinguishment of any particular right over the pro- 
perty in dispute vested in Parapa by the mortgage. It could not, 
therefore, show that, in subsequently admitting Parapa s claim un- 
der that mortgage, Sidoji wilfully failed to assert his own rights. 
It was'' only if, Ms mortgage was released that Parapa ? s claim to 
possession "could be unfounded, or Sidojfs admission of it could 
. be a fraud on Ealkapa. To prove that it had been released, the 
, document No. 45, which is express to that effect, was put in, 
and that is exactly the use that, was made of the; document by the 
Subordinate Judge. In the case of ex p. Mackay , W Hellish, L.JV 
says of an agreement to execute a bill of sale : l * No doubt, qua 


Pasawa. 
AND ^ 

G-uebasawa 


Xalkapa^ 
Sharbana 
a xd Sidoji. 


:ci)L.B. 2 Ex. 338*. 


(2) L. R. 8 Ch. App. 643. 
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G-ciir.iSATS'A not to be held equivalent to an actual bill of sale in equity with" 
KabeIpa out involving the consequence that brings it within the Bills of 
Shasbana g a j e ^_ e t j an q that, if it is not registered, the Court will look on 
wrD bID0JI- it as invalid.” This was followed in ex p. Conning, m and it is clear 
that the design of the Begistration Acts would he entirely defeated 
if a document introduced, as of a kind not requiring registration, 
could then forthwith be employed for purposes wbicb tbe law 
intends to be effected only by registered instruments. The obser- 
vation of Lord Cottenbam in Evans v. Protkero,® show that, in Ms 
opinion, a document which required a receipt stamp eould not 
be used unstamped to prove either tbe payment of the money as 
an ultimate fact, or any remoter matter towards the proof of which 
the payment of the money would tend by way of inference. In a 
subsequent stage of tbe same case Lord St. Leonards® thought 
that as evidence of an agreement referred to in it, the document 
would be admissible, but this would have been independently of 
tbe sense of the document as a receipt, and through words separa- 
ble from those wMch constituted the acknowledgment. In the case 
now before us, the document No. 45 can have made the subsequent 
suit and admission collusive only by operating as an actual release ; 
and operating or being meant to operate in that way, it required 
registration. 

The case of Futtehckund Sahoo v. Leelumber Singhf® strongly 
supports the view we take of this case. There an instrument ac- 
knowledging the receipt of money as consideration, not for an 
absolute conveyance, but for an agreement to execute a conveyance* 
was held by the Judicial Committee, under circumstances of consi- 
derable hardship, to be inadmissible without registration as evi- 
dence of the transaction recorded in it. To the same effect is the 
■ ease of Val&ji v. Thomas,® and M&Mdaji v. Vyankaji is closely 

parallel to the present case. Westropp, C.J., says : “ The object 
of the first defendant (appellant) in giving the instrument No. 17 
in evidence, is to show that Eazi Muhammad’s mortgage lien 

o) L. E. 16 Eq. 414 m 20 L. J. Oh. 450. 

<35 21 L. J. Ch. 772. (*) 14 Moore’s IncL Ap. 129. : < 

< 5 > I. L. B. 1 Bom. 191. (®) I. L.E.lBom. 197. 


liSaiilliillll ' 

flip III 

1 1 81 j 81 li p l' * 

89 11 igilipiMS 1 , f 




1 


YOL. IT.] BOMBAY SEBIE8.,,, : v :V .., y:;V: , . 

on the land has been extinguished, and was so previously to the __JS T7__ 

alleo-ed transfer or assignment of that lien to the plaintiff ; and as Basawa and 

the acknowledgment would have this operation, and it was pro- G^basawa 

posed to use it for that, purpose, the learned Chief Justice said 

tliat it was clearly a inadmissible for such, a purpose. Altlxoug , AND Sxdoji. 

therefore, the document No. 45 might conceivably be admissible 

for some purposes, it cannot, we think, be used to establish the 

fact which it. was brought forward to prove ; and the basis on which 

the allegation of fraud and collusion rested thus seems to us 

entirely to fail. , ^ 

It is said, however, that the plaintiffs, had this document IS o. 

45 not been admitted in the Court below, might have proved the 
alleged collusion by other testimony, and that they ought now to 
have an opportunity of bringing forward that testimony if it be 
procurable. But the charge against Parapa and Sidoji was one of 
collusion to defeat Ealkapa’s mortgage lien, by a specified means, 
namely, the fraudulent withholding, by Sidoji, of the good defence 
which the document No. 45 afforded to him against Parapa’s suit 
on his mortgage. If there was any other ground than this parti- 
cular collusion on which Ealkapa’s claim could be rested, he was 

bound to bring it forward : resting on the alleged collusion, he was 
bound to bring forward all the evidence of it that he thought 
might strengthen his case. A good deal of such evidence he has, 
in fact, brought forward, and we cannot doubt that if he had found 
additional testimony available, he would have made use of it. But 
we do not think that when a portion of the available evidence has 
been neglected by a party in reliance on a particular document, not 
in itself decisive of the issue, but only affording strong evidence 
bearing upon it. he can reasonably claim that this defect of judg- 
ment on Ms part should be remedied by a new trial of the same 
issue. The document No, 45 in this case, even if proved, was not 
necessarily decisive of the issue of collusion; the conduct of Parapa 
and Sidoji might admit of explanation; and Ealkapa ought to 
have brought forward, as, indeed, he probably did, all the confirma- 
tory evidence that could be had. We cannot, therefore, remand 
the case; and as it is hardly contended that the decision of the 
; ■ Subordinate Judge can be supported on the evidence as it stands, 

• we must reverse it, and reject the claim, with costs in both Courts ■ ' 

on the plaintiffs. 

. ; , v. ' Decree reversed with cosfs, 1 

• ■ . N<,v ... . 
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THE INDIAN LAW REPORTS. 


[APPELLATE CIVIL.] 

j Before Sir M. R. Westropp, Kt, Chief Justice, and Mr. Justice West. 

LAKSHMAN EAMCHANDEA JOSHI and another (original Defen- 
SATYABHAMABAI, widow op Govind Naba- 
Eespondent.* 

Charge on estate hi the hands of pur - 
• Notice . 

Hindu widow against 3ier Husband s 
* r lg member of that husband’s family, and 
purchasers for value from him (the defendant) of certain 


December dants), Appellants, v, 

2 h _ (original Plaintifp): 

Hindu late — W idow~~Mahiten a n c e- 

chasers with notice- 

In a suit for maintenance brought by a 
brother, who was the sole survivin; 
against bond fide \ 

immoveable ancestral property of the family. 

Held — „ 7 , . 

The mere circumstance that such purchasers had notice of her claim is 

not conclusive of the widow’s rights against the property in their hands. 

If the property were sold in order to pay debts (not incurred for immoral 
purposes) of her husband, or his father, or grandfather, or for the benefit 
of the undivided family, or to satisfy a former decree obtained by the plain- 
tiff herself against the same defendant for maintenance, such sale would be 
valid against her, whether or not the purchasers had notice of her claim. 

Per West, J. According to the Mitakshara, sons must, from the moment 
of their father’s death, be regarded as sole owners of the estate, yet with a 
liability to provide for the maintenance of their father’s widow, and with a 
competence on the widow’s part to have the estate made answerable. If the 
sons make a division of the estate, they must allot to their mother an equal 
share, and the same to any sonless widow of their father. The widow has no 
proprietorship in the estate before its partition, but she has an equity to a 
provision, which the Court will enforce to guard her against attempted fraud. 

The debts of the deceased owner take precedence of the maintenance of 
the widow. The estate is properly applied, in the first instance, by the sons 

as managers in payment of such debts. 

By a sale of the property, the sons cannot evade a personal liability to 

provide for the widow. 

If a mother, foregoing her claim to a separate provision out of the paternal 
property, resides with her sons or step-sons, and is maintained by them, she 
■m™* snhmit. in their dealing with the estate. A fraudulent alienation for 
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If there is an ample estate left, out of which to provide for the widow, or 1877. 
if, knowing of a proposed sale, she does not take any step to secure her own Yakshmas" 
interest, no imputation of bad faith, or of abetting it, can be made against Baucean- 
the purchaser of a portion of the joint property. If the widow, on the other dju Josm 
hand, is not accepting support from the co-parcener, if she lives apart, and 
if the estate is small and insufficient, it is the vendee’s duty, before pur- 
chasing, to inquire into the reason for the sale, and not oy a clandestine Satya- 
transact ion to prevent the widow from asserting her right against the in- 
tending vendor. It is in this connection that the doctrine of notice becomes 
of importance. 

The knowledge of collateral rights created by agreement in equity fre- 
quently qualities those acquired by a purchaser, The widow's right to 
maintenance is a right maintainable against the holders of the ancestral 
estate in virtue of their holding no less through the operation of the law 
than if it had been created by agreement, and so when the sale prevents its 
being otherwise satisfied it accompanies the property as a burden annexed 
to it in the hands of a vendee with notice that it subsists, though equity as 
between the vendee and the vendor will make the property retained by the 
latter primarily answerable.' : ' ■ iv'/vA 

Whether such a claim by a widow against the estate of her deceased 
husband in the hands of a purchaser is enforceable or not, does not depend 
upon whether the remainder of the estate in the hands of the heir has been 
exhausted. What was honestly purchased is free from her claim for ever. 

What was purchased in furtherance of a fraud upon her, or with knowledge 
of a right which would thus be prejudiced, is liable to her claim from the 
first. The relations of the parties are determined once for all at the 
moment of the sale. fi-V.-vyi- r. ;>■: 

There is no authority for the doctrine which makes the claim of widows 
not entitled to a share of property in case of partition a real charge on the 
inheritance, and ranks the claim of widows who are so entitled as a mere 
moral obligation. In all cases it is a claim to maintenance merely, not 
interfering (so long as it has not been reduced to certainty by a legal 
transaction) with the right of the actually participant members to deal with 
the property at their discretion, provided this dealing is honest and for the 
common benefit. 

The reduction of the number of surviving co-parceners to a single person 
makes no difference in the widow's legal position. The rights and obliga* 
tkras of the original co-parceners fall at last to the sole, survivor. The 
widows must be maintained by him out of the property, but he may still 
deal with the estate at his discretion in the absence of actual fraud or of a 
decree which has converted some widow's claim into an actual right in re* 

The purchaser from him takes a perfectly good title, and one which, if good 
at the time, cannot be inpaired by subsequent changes in the circumstances 
of the vendor's family. v: 1 

Authorities on the subject of Hindu widow’s maintenance reviewed. 
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This' ms a special appeal from the decision of W. Weddertram, 
Judge of the District of Thana, amending the decree of the Subor- 

dinate Judge at Alib&g*' ^ # 

Tlie plaintiff Satyabhamabai, a Brahman widow, sued m tbe 
Court o! tbe Subordinate Judge of Alibag to recoyer Es. 188-10-8 
on account of maintenance for forty months from 11th June 1869 
to 5 th October 1872, and for an order entitling her to maintenance 
at the same rate, during her life-time, for the three defendants 
personally and from the joint family property. The .property 
was valued by the plaintiff at Es. 4 , 000 , and it had been sold by 
Mahadev, defendant No. 1, brother of the plaintiff’s deceased hus- 
band Gobind, to Lakshman, defendant No. 2, who sold a part of it 
to Yishnu, defendant No. 8 . p ,7 

Mahadev did not appear. 

Lakshman, defendant No. 2, answered that the plaintiff had 
no claim against him or against the estate, which was first mort- 
gaged to him by Mahadev and afterw ards sold for Es. 1,400 in 
order to pay debts, for which the plaintiff’s husband was liable, 
and to satisfy a decree for maintenance obtained by the plaintiff ; 
that the estate was not worth more than Es. 400 ; that a portion 
of the estate, consisting of a garden, had been sold by him to 
Yishnu, defendant No. 3 ; and that the remainder produced only 
enough to pay the Government assessment, the cost of repairs, the 
•mffiTAst on the mirehase- money, and the maintenance awarded to 


Laeshiiax 
Bamcbak- 
DBA JOSH! 
AST) AL- 
OISES 


Satya-^ 

BHAMABAT 




n’XAl'. , . ^ 


Against this decree tie plaintiff appealed to the District Judge. 1877. 
The two points mainly argued before him. were, first, whether, in p AKSHMA3Sr 
consequence of a former suit, which the plaintiff had brought for 
maintenance from the year 1864 to the year 1866, the plaintiff’s and anothei 
present suit was res judiccda ; second, whether the plaintiff s main- 
tenanee was a charge on the estate in the hands of the purchasers bbamabai. 
who had notice of her claim. Both these points were decided by the 
District Judge in the plaintiff’s favour. He, therefore, amended the 
decree of the Court of first instance, and directed that the plaintiff 
should recover from the family property in the hands of defendants 
Nos. 2 and 8 at the same rate as was decreed to her in her former 
suit* He was of opinion that, looking to the deed of sale (exhibit 
No. 84) executed by Mahadev to Lakshman, as well as to the decree 
formerly obtained by the plaintiff (exhibit No. 35), there could be 
no doubt that the purchaser was aware of the plaintiff V claim ; and, 
following the decision in the case of Srimaii Bilag abati Bdsi v. 

KdnaikU Milter and others , 0) passed a decree for the plaintiff. 

The defendants appealed. ■ 'bye;;. ;; /. 

Mr. Bhdnidrdm N dr ay an for the appellant. 

Mr Mahadev Chimndji Apte for the respondent. 

The arguments and cases cited fully appear in the following 

judgments : — ■ , , ■■>■■■■■ ; ID';, 1 .' / - J ;; ' ;v ; u *'v^ . : : 

Westeopp, 0. J.— -The first question raised at the hearing of this 
appeal was whether the cause of action alleged by the plaintiff 
is res judicata . We have already, during the argument, stated 
our opinion to be that, inasmuch as the former suit brought by 
her was for maintenance from the year 1864 to the year 1866, 
and the decree made therein against Mahadev Narayan personally 
was not prospective and not against the ancestral estate, and the 
present suit is for maintenance from 11th June 1869 to 5th October 
lb72, and for an allotment of future maintenance out of the 
ancestral estate, this suit is not res judicata. 

I may observe, however, that it is to be regretted that, in the 
former suit, an order, awarding to the plaintiff future maintenance, 
was not included in the decree. It is not desirable that there 



r m : is 

S-:^ v ■ , < *, ,, ■ 1 . - 1 • „ 1 ' 

l* MMfwiil l|^liii»l#iiii©iiSl^^S | 

„ ... 


49 g ; ; .-;Vvf THE INDIAN LAW EEPOBTS. [VOL. II. 

1677. should be several suits in respect- of the maintenance of one -widow. 

—— The system of seeking or granting relief piecemeal subjects both 

TjAKSHHAH : * ' ■ ' _ ■ \ ' 

Ramchah* plaintiff and defendant to much unnecessary expense and trouble, 
asbakothee and is only advantageous to the legal profession. Such a course 

v. ought to be discountenanced, so far as may legitimately be done, 

i v-Sa^va*'.' ' 

BHAMABii* by the civil Courts. 

It has been properly admitted that the defendant Lakshman 
V when he accepted the deed of sale (exhibit 34) from Hahadev 

Narayan, had notice of the plaintiff’s claim for maintenance. 
Indeed, Lakshman’s learned pleader relies on the alleged fact 
that a part of the consideration for the sale to Lakshman was 
money paid by him in or towards satisfaction of her claim for past- 
maintenance against Mahadev, her brother-in-law. It has also 
been rightly admitted that Vishnu, when he purchased the garden 
from Lakshman, was aware of the jolaintiff’s claim. Under these 
circumstances, his right to resist the plaintiff’s claim is dependent 
on that of Lakshman to do so. 

The District Judge has held that the fact that Lakshman and 
Vishnu had such notice, bound the immoveable property in their 
hands, and left it subject to her demand. 

It appears, however, to me, on consideration of the Hindu law 
as administered under the Mitakshara and Mayuldia in this pre- 
sidency, that the circumstance of notice of her claim for mainte- 
nance is not conclusive of her rights as against the immoveable 
property in their hands. 

Putting her claim at the highest, it cannot be regarded as 
superior to that, amongst Hindus, of a son against the ancestral 
estate. A sale by a father for payment of the debts of his own 
father or grandfather, not contracted for immoral purposes, is 
good as against his son.: Even if the father have sold ancestral 
property for the discharge of his own debts, not incurred for im- 
moral purposes, and the application of the bulk of the proceeds 
in payment of those debts have been satisfactorily accounted for, 
the fact that a small part is not accounted for will not invalidate 
the sale — Girclharee Lall v. Kantoo Lall , 9) Nardyandehdrya v. 

■ Nurse Kislma, (a) Narada (Dr. Jolly’s Translation), p. 98, pi 32. 

(1) L, It, 1 Ini Ap. 321. (2) I. L* B. 1 Bom, 262. ; 
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Tli© decree of the District Judge should, I think, be reversed 
(except as regards his finding that the suit is not res judicata in 
the plaintiffs former suit for maintenance), and the cause should 
be remanded for re-trial by the District Judge on the merits. On 
such re-trial, the District Judge should determine -whether the 
mortgage of the 6th January 1867 by Mahadev to Lakshin an w y as 
mainly executed for the purpose of raising money to pay the debts 
(not incurred for immoral purposes) of his father or grandfather 
or of his brother Govind, or of any one or more of them, or of 
paying other debts incurred for the benefit of the joint family 
whereof Govind and Mahadev were amongst the members; and 
whether the deed of sale (exhibit 84) of the 24th July 1867 w r as 
mainly executed in consideration of the moneys due on the said 
mortgage, or of moneys applied in payment of such debts as 
aforesaid, and of moneys applied in or towards the claim of the 
plaintiff for past maintenance, or of the amount due to her for 
such maintenance and costs awarded to her by the decree in her 
former suit for maintenance. 


XjAKSHMAX 

'Eamohax- 

DBA JOSHI 
AND 

ANOTHER 


Satyjl- 

BHAMABAI 


The costs of this suit and of both appeals should be disposed of 
by the District Judge in such manner as may be just. 
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had been reserved for the purpose, he rested content with that 1877. 


mere assurance. 


Lakshman 


The District Judge, following the case of Srimati BhagabaM p^aJoshi 


Dttsi v. Kamildl Mitter and others , W has held that the notice anb another 
thus brought home to Lakshman and Yishnu makes the joint Satya- 
property answerable for the maintenance of Satyabhamabai, and bhamabai. 
he has pronounced in favour of her right, as against the property 
purchased by Lakshman and Yishnu, to maintenance at the rate 
settled as appropriate in the former decree against Mahadev. 

It is now contended that SatyahhamabaYs maintenance was not 
such a charge on the estate as to give her any kind of proprietary 
interest in it ; that her right, however limited in amount by the 
value of her deceased husband’s share in the property, is a merely 
personal one against Mahadev, and that notice of what is not 
really a charge in the sense of an interest in the property cannot 
convert the merely personal obligation into a real right, by way 
of incumbrance on the property, accompanying it into any hands 
whatever into which it may pass. The alienation, too, it is argued, 
was to enable Mahadev to pay off debts chargeable against the 
united brethren while any remained to form a joint family with 
Mahadev, or else contracted by the plaintiff’s husband Govind, and, 
therefore, properly met by a sale of the joint property so far as 
necessary to defray them within the limits of his share, out of 
which alone Satyabhamabai, it is urged, can claim a mainte- 
nance. 

In the recent case, relating to the same estate as that now 
before us, of Lakshman v. Sarasvatibdi, M it Is said u if the 
vendor was absolute owner, it is clear the sale conveyed absolute 
ownership of the property to the vendee, the first appellant. But 
if that was not the case, it is equally clear that by the sale such 
right only passed to the vendee as was possessed by the vendor ; ” 
and, after a discussion of some of the cases on this subject, the 
learned Judges arrived at the conclusion that they do. not 
4fi establish that the maintenance of a Hindu widow is a charge 
; on any such property (as in this case) in the hands of a bond fide 
purchaser from her late husband’s successors/’ In one of those 

(1) 8 Bang. L. £. 225. (2) 12 Bom. E. 0. Bep, 69 ; see p. 71. 

b 147—2 
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(2) 4 Bom. BL : C. Rep. 73, A.C.-J. 
(4) 4 Moo, Ind. Ap. 248. 

(6) I, L. it, 1 Calc. 385 ; see p. 37. 


(1) 2 Agra Sep. 42. 

(3) 9 Beng, L. R. 27. 

(5) 12 Bom. H. C. Rep. 69. 
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1877. eases, however ( Heerdldl v. Mttssamth KousilWi )/*» the Court eer- 
~7~~ZZrZ~ tainly say that the widow’s right to maintenance. is not merely “ a 
EaAicban- rig ht of action against the heirs personally who take the property,” 
aSk but “ a charge on the property which formed the estate of her 

«■ husband ; ” which charge the court accordingly enforced against 

. bhamabai. the purchaser of part of the family propeity, though with an 
equitable reserve in his favour that execution should first pro- 
ceed (if possible) against the vendors. In Mmchandm v. Savitri- 
bdi <*> also it was laid down that “ by Hindu law the maintenance 
of a widow is a charge upon the whole estate, and therefore 

upon every part thereof.” It is true that the learned Judge 

Sir R. Couch, C.J., who delivered the judgment of the Court 
on that occasion, afterwards (S. M. Nistanm Dasi v. Maklumlal 

J)utt)W declined to recognize its authority. “The question, he 

says, “ there, was as to whether one brother could be sued alone, 
and it was held that he could,” hut still the one brother appears 
to have been sued as holding part of the family property, not as 
liable apart from that circumstance, so that, as regards the co- 
parceners in possession, the ease must he taken as an authority 
for the position that the widow’s maintenance is a charge on the 
property, and not merely against the Iperson— a distinction which 
is necessary to support the decision in several other cases. 

In the ease of Mmsamut Gokib Koonuer v. The Collector of 
Benares,® it was held that the confiscation of an estate did nofc 
annul the right of the mother of the owners, who had inherited 
it, to maintenance out of it. The learned Judges in the case of 
LaMwian v. Sarasvatibai® explain the decision of the Privy 
Council as having proceeded upon a taoit concession of the wi- 
dow’s right by the Government. Phear, J., in the ease of Gunga 
Bdee v. The Administrator-General of Bengal (2 I. J. N. S. 124), as 
quoted by L. Jackson, J., in Adhiranee Narain v. Shona Mali J 6) 

7 7 A;7 explains the decision in another way. “The plaintiffs right 

to maintenance,” he says, “ had by her husband’s death become 
an actual charge on the estate in question before the cause of 
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forfeiture |3iad accrued” This seems to he only what may be 1817 * 
said of the right of every Hindu widow whose husband has left l aES hman 
property out of which her maintenance can be supplied ; and ^ M Joshi 
the case is an authority, though under the circumstances not a axd another 
strong one, for* the widow’s maintenance constituting a real inter 
est in the estate. 


Satya- 

b.hXmabai, 


The other cases referred to by our learned colleagues do not 
appear, when taken with several other important decisions, to be 
necessarily decisive of the question at issue in the present case ; 
and, considering the, diversity of views that has existed on the 
important topic of the Hindu widow’s maintenance in relation 
to the family estate, it seems desirable to examine the subject 
rather more at large. 

Through her marriage a Hindu woman, according to Jimuta 
Yahana, W acquires an interest in her husband’s property, though 
only, according to some writers, of a secondary kind, such as may 
be divested by a gift by the husband to a third party. A higher 
interest could certainly not be assigned to her consistently with 
that text of M ami (chap. VIII., pL 416), which ranks her along 
with a son and a slave as incapable of having wealth exclusively 
her own, < 1 2 > but this interest has been deemed enough to entitle 
her to an equal share with sons when her husband makes a parti- 
tion of his property, (s) The Vyavahara Mayukha deals even 
with the reunion of a wife with her husband, which implies a 
previous partition, in the sense probably of the allotment of a 
share in a division with the sons. Apastamba denies (Golefa. Dig., 
bk. V., ch. IL, pi. 89) that such a partition can take place, because 
of the essential unity of the married pair,— a reason which could 
not apply after the husband’s death. That event, however, while 
removing the superior and dominant interest of the husband, 


(1) Dayabhaga, ch. XI., sec. I., pi. 26 : Jagannath,' see Coleb. Dig., bk. 
Till., sec. I., pi. 415 ; see also Smriti Chandrika, ch. IY., pL 9 ; ch. IX, 

sec. 2, pi. 14 ; ch. II, sec. 1., pi. 19. 

(2) Yyav. Mayukha, ch. IY, sec. 10, pi. 7 ; Smriti Chandrika, ch. 9, sec. 
1, pi. 12 , 13. 

4 , , ' (3) .Coleb," 'Dig., bk. Y, . Ch, IL, pL 87, 88, ; Comm. 
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of this consent a ground for her right or absolute disposal over 
the share allotted to her in the partition (2 Str. H, L. 383). In 
this Presidency the sons 5 right to a partition, as it subsists against 
their father, subsists also against their mother ; but the widow’s 
right has not been regarded by the shastris as originating in the 
partition, though a separate effect is thus given to it (Mitak, eh. 
I, sec, VIL, pi. 1), In the case at 1 West and Biihler, 27, Q. 10, 
and in several other cases, as at 2 West and Biihler, 29, the widow 
has been pronounced entitled to a share equal to that of a single 
son, who, being such, could not make a partition in the sense 
to which the test of the Mitakshara directly applies. That this 
share is not a mere maintenance to be allowed in the discharge 
of a filial duty 0) appears from the passage of Vyaaa quoted in the 
Vyavabara Mayukha, chap. IV., sec. IV., pi. 19 “ Even childless 
wives of the father are pronounced equal sharers. 55 The sons, 
therefore, who in a partition fail to allot the proper share to their 
mother, can be compelled to do it afterwards : 2 West and Biihler, 
31, G 3. In Bengal it has been held that the mother is a neces- 
sary party to a suit brought by a son for a partition : Laljeet Singh 
v, Rajcoomar Singh. 6) 

If the mother is a necessary party to a suit for partition, it is 
hard to conceive of her as not having an interest in the property 
as distinguished from a mere claim against the persons of her sons 
fora sufficient allotments It is consistent with the existence 
of this interest that in many eases, such as that of Sabchandur 
Bose v. Qooraopersad Bose (Sir F, Macn., Cons. H. L., 62), an order 

(1) Mann, cited Celeb a Big., bk. Ill, eh. IV., pL 397', Comm. 

(2) 12 Beng. L. R. 873 ; see p. 883, S. 0, 20 Calc. W. B. 336. 

(3) Celeb. Dig, bk, V., ch. II., pL 89, Comm. ■ 
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(1) Fulton's Eep. at p. 203. (2) 12 Beng. L, B. 385, 

(3)' 9 Bom, H. 0. Eep. 116. 
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to provide a suitable maintenance for the widows,, even sonless 1877. 
widows, of a deceased father should have been regarded as a i<a£shmah 
necessary preliminary or ingredient of a decree for partition. In 
the case of Comulmomj v. Rammnaih> 6) Seton, J., says : u The and axotheb 
right of a Hindu female to maintenance is one peculiarly need- Satya- 
ing protection, and ought not to be defeated, but upon the clearest bhamabai. 
grounds, A nuptial or testamentary gift by the husband might 
have this effect, or* at all events, might put her to her election.” 

In that case, the partition had been made under a will whiciq be- 
queathed the whole property to the sons without mention of the 
widow ; but her right was maintained by construing the will as 
having tacitly reserved it. In Jodoonath v. Brojonath, & a mother 
who had taken some benefit under her husband’s will, was declared 
entitled, on a partition amongst the sons, to so much as with her 
legacy would make her share equal to one of theirs. This seems 
to be in substance allowing the widow to elect to take a son’s 
share against the provisions of the will. 

The debts of the deceased owner, as Mr. Shantaram Nara- 
yan pointed out, take precedence even of the maintenance of 
the widow. In the ease at 1 West and Biihler 68, theshastri says 
that the alienation of a house by a widow who has inherited it 
from her husband must be made for the payment of his debts in 
precedence of her own subsistence. The same obligation, how- 
ever, or even a stronger one, rests on the sons (2 West and Biihler, 

Intro, xxviii). According to the letter of the texts they are not 
to divide the paternal estate until the paternal debts are paid. 

Yet this has never been held to prevent them from acquiring a 
complete right, and even separate rights, in the property through 
the existence of debts at the time of their father’s death. They 
may even dispose of the estate notwithstanding the existence of 
such debts, and convey a good title to a purchaser : Jamiyatrav 
Barhhudas . If the widow of a man who has left sons, there- 
fore, has an interest in the property itself, that right is in no 
way inconsistent with the estate’s being charged with the debt of 
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(4) I. L. E. 1 All. 263 


IBiSSSB 


iiim 

llilil 


ItSISi 

lltiill 




THE INDIAN LAW EEPOETS. [VOL. II. 

im the deceased husband, or with other debts for which it may be 

— made answerable. Her rights may be postponed to those of 

L fS™ creditors, because she shares the ownership of that out of which 
BEA Jo ®5 1 , their claims have to be satisfied, and which is most properly 
a.toanotd to guC j 1 a p m -pose in the first instance by the sons as 

BHAuiBix. managers of the joint estate. 

In the case of Maugala belli. Dindndth Bose, <« Sir B. Pea- 
cock, 0. J., ruled, with the entire concurrence of MitLer, J., that 
an adopted son could not convey to a stranger such a right to the 
family dwelling as to deprive his adoptive mother of her right of 
residence. For this position a Bombay case, Pravkoonwnr v. 
Devhoonwr ® is quoted, and reference is made to a passage of 
Katyayana in Coleb. Dig.,bk. II., chap. IV., s 19. This precept, 
which the Court construed as of legal and not merely moral obliga- 
tion, seems to put the requisites for the maintenance of the family 
on the same footing as the family dwelling. If the one cannot be 
affected by alienation without a clue provision made for the widow, 
neither, it may not unreasonably be contended, can the other. 
The authority of this case is recognized in Snmatti Bhagabdti v- 
Eanailal Blitter, where Phear, J., applies it to support the pro- 
position that, “ as against one who has taken the property as heir, 
the widow has a right to have a proper sum for her maintenance 
ascertained and made a charge on the property in his hands. She 
may also, doubtless, follow the property for this purpose into the 
hands of any one who takes it as a volunteer, or with notice of 
her having set up a claim for maintenance against the heir.” 
It has been followed and extended in the ease of Gauri v. Chan, 
dramani, ( 4 > in which the purchaser at an execution sale of the right 3 
of a nephew was successfully resisted as to one-half of the family 
dwelling by the widow of the judgment-debtor’s uncle. 

These several authorities, no doubt, afford, in combination, a 
strong support to the proposition that a widow’s maintenance^ 
especially as against the sons, is a charge on 'the estate, a right 
in re in the fullest sense adhering to the property, into whatever 
hands it may pass, J agannath insists on her right to a partition as 
’ — - ’ ' ~~ 1 
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against her sons, (1) and, according to Sir W. Maenaghten/ 3 ) 
a the widow (in Bengal) is not only entitled to share an undivid- 1877* 
ed estate with the brethren of her husband, but she may require Lakshmakt 
from them a partition of it, although her allotment will devolve J^ £ josHr 
on the heirs of her husband after her decease/’ and this right and 
was, on the authority of a number of unreported eases, reeog- AN0 J HEE 
nlzed in the recent case of Soicddminee Dossee v. Jogeshchandra Satya- 
DnttJ® though declared subject to the discretion of the Court* BHAMXBA1, 
It is not easy to see how a widow who cannot be deprived of her 
proper share by her husband’s will, whose maintenance is secured 
by a text recognized as legally binding, and must be provided 
for in any partition, and who may demand a severance of her pro- 
per aliquot allotment, can, as to her life-interest, be less than an 
actual co-sharer in the estate. Yet Jimuta Yahana says : “ There 
is neither partition nor co-parcenary with the mother”! 4 ) — no 
eo-parcenary, as he explains, in the special sense of membership 
of a joint Hindu family/ 3 '' 1 In the recent case of Baboo Din Daydl 
Ldlv. Baboo Jag Dnp Narnia SinyW the Privy Council {25th 
July 1877), holding that a purchaser at an execution sale of the 
father’s interest had acquired a right only to a severance of his 
share as distinguished from the sons’, recognized that, in the par- 
tition to be thus made, the wife also of the judgment-debtor, if 
he had one, might be entitled to an allotment. This is to be 
referred to the wife’s right in her husband’s property acquired by 
her marriage. As to this tc there is no proof” — the Dayabhaga 
says (chap. XI., sec. I., pi. 26}— u that it ceases on her husband’s 
death. But the cessation of the widow’s right of property, if 
there be male issue, appears only from the law ordaining the 
succession o! male issue.” Jimuta Yahana in this way makes out 
that, while the widow’s right to her husband’s whole share or 
; whole estate subsists in spite of the survival of other undivided 
coparceners, it is extinguished by the superior right of a son, 
grandson, or great-grandson, through the operation of the special 
texts in their favour. In Bengal; then, it seems that the widow 
has a complete proprietorship, subject to restrictions on waste, 

|! HI (1) Celeb. Dig., hk. V., eh. II., pi. 89, Comm. 

YMa{?BaghteYs' Hindu Law, 49. (8) I. L. It. 2 Calc. 262# ;v ; : ,Y 

(4>) Dayabhaga, eh XI., sec. I., pi. BO. (5) Ibid. 

(6) L. B. 4 Ind. Ap. 247. 
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as against other co-parceners; no proprietorship at all as against 
sons. Yet in Bengal, as in the provinces governed by the Mitak- 
shara, u when partition is made by brothers of the whole blood 
after the demise of the father, an equal share must be given to 
the mother.”! 1 * The mother’s ownership, which has, according 
to this view, been extinguished, revives again on a partition 
amongst her sons. Their ownership in the mean time is complete. 
The mother’s right during that time may be considered as in some 
degree analogous to the wife’s equity to a settlement under the 
English law. Out of prudence and affection her deceased husband 
would have made a distinct provision for her had that seemed 
necessary. She may at any moment require that such a provision 
be made by the sons, and duly secured. They cannot free them- 
selves from the co-parcenary relation without giving her an equal 
share. Although, therefore, her power of disposition is in many 
respects limited to her own life, there seems to be nothing unrea- 
sonable in pursuing the analogy somewhat further. As if is a 
consequence of her forbearance that the estate is larger by tbe 
particular portion that she might have required to have distinctly 
settled on her, she may fairly claim, as against her sons’ assignees 
or creditors, a maintenance allowed as a charge on the estate 
which they appropriate, except in cases of a responsibility arising 
from her fraud or direct participation in the sons’ transactions. 
As regards her husband’s united brethren (and brethren here are 
the type of all co-parceners), the widow’s right appears, according 
to the Dayabhaga, to be developed into a completed owner- 
ship, subject to its proportion of the common burdens, at the 
moment of her husband’s death. If she chooses, she may forth- 
with have her own share ascertained and separated. But this is 
placed by the Dayabhaga (2 > on the ground that the several co- 
parceners are really rather like tenants in common, each having 
a right only to an aliquot, though unseparated, portion, so that 
on the death of one, there is no right of survivorship to inter- 
cept his widow’s right of succession under Yajnavalkya’s text, 
which the Bengal lawyers apply to a united as well as to a 
divided family d 3 * 

(!) Dayabhaga, eh* III., sec. II,, pi. 29. ( 2 ) Chap XL, sec. I., pi 25, 26 , 

CO Dayabhaga, eh. XI., sec. I., pL, 26 46 ; Coleb. Dig., bk, V*, eh. I., sec. I, 
pi ii, Comm. 
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This right of survivorship, on the other hand, is fully recog* 
sized by the Mitakshara as excluding the widow and the other 
heirs in the enumeration of Yajnavalkya, when there are undi- 
vided co-parceners to take the estate.^) The rule is a conse- 
quence of the doctrine .$) that the right of each co-parcener ex- 
tending to the whole estate, it is fully owned as to every part 
notwithstanding the death of one of the joint-tenants^ If the 
co-parceners of the deceased were his sons, they, as in Bengal, 
take in preference to all other pretenders. If they make a 
division of the estate, they must allot to their mother an equal 
share, and the same to any sonless widow of their father ; but 
this does not of necessity invest the widows here, any more than 
in Bengal, with a proprietorship in the estate before its partition* 
The sons must, from the moment of their father's death, be re- 
garded as sole owners, yet with a liability to provide for the 
widow's maintenance, and with a competence, on the widow's 
part, to have the estate made answerable. In the ease of j Bayun 
Doohey v. Brij Bhookun Ball Awusti the Judicial Committee 
Bay: a The maintenance of Net Kouwar, the widow of Mud dun 
Mohan, was a charge on the inheritance which came from Muddun 
Mohan. The liability to maintain the mother passed to Chinta- 
inan when he got the estate of his father, and, when the estate 
passed from Ohintaman to his widow, the liability to maintain 
Net Kouwar still attached to the inheritance, and Doorga (the 
son's widow) was bound to maintain her out of the inheritance ; ” 
Apart from the general obligation to maintain aged parents, M the 
relations out of which this right of the widow springs, appear to 
exist ; as effectively under the law of the Mitakshara asunder that 
of the Dayabkaga. Her moral identity with her husband is no 
less complete.;, her rights as a widow succeeding to the estate are 
rather more extensive under the western than the eastern law* 

(1) Mitak&y, eh. II. , sec. I„ pi. 19. (2) Mitaks., ch. I., sec. I., pi. SO. 

(3) See Smiriti Chandrika, ch. XII., pi. 9. 

(4) Mitaks., ch. L, sec. XL, pi. 28, SB, sec. I., pL 3, gee. V. 

(5) L. K. 2 Ind. Ap. at p. 279. 

, (6) See also Peacock, C.J., in Khetraimani Bad v. Kashinath Das . 2 Beng 
L. JL at p. 34, A; J. 0. 

(7) See Goleb. Dig., bk. V., ch. VI., pL 379, Comm.; 2 Maen. H, L., 114; 
1 West and JBuhler, bk. 1., ch. IX., sec* L> Q„ 2, 
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sMp antecedent to the rights of the widow as such, not asm 
Bengal® coming into existence only at tie same moment with 
tlose riglts, they may be here regarded by tie subtlety of tie 

Hindu lawyers as lolling a more completely untrammelled power 

of dealing witl tie estate without regard to tie widow’s claims, 
however subject tley may le to moral reprobation slould tley 
needlessly dispose of it, and however impossible it may be for 
them to escape a personal liability for tbe widow’s maintenance.®) 
Thus in tie ease at 1 West and Biiller, 24-, Q. 5, tie slastri de- 
nies to a step-mother any right even in tie paternal louse as 
against ler step-son. At 2 West and Biihler, 31, Q. 4, is a case of 
a creditor of a son seeling to enforce bis decree against a louse 
inherited by bis debtor from bis father. Tie widow set up a 
cl aim to a moiety of the dwelling, but the sbastri’s answer is ; “ A 
son after the death of his father, acquires a perfect right to li s 
property, and while sons are alive tie widow has no claim to lis • 
property. She cannot, therefore, claim any share of the louse.” 
It seems opposed, therefore, both to the text of tbe Mitaksbara 
and to the constructions of the local interpreters to regard the 
widow’s maintenance as “ a charge on tbe inheritance ” taken by 
the sons in the sense of a perfect right in re. At the same time? 
as the maintenance, even, of a concubine, “ is a burden placed upon 
(the estate) by Hindu law,”® which may properly le secured by 
an investment or other secure provision under the direction of 
the Court, the widowed mother or step-motler may demand, at 
least, an equal protection. Her right, then, though resting on a 
Somewhat different theory, appears, on the whole, to stand prac- 
tically on the same level here as in Bengal. “The widow’s claim 
to maintenance from her husband’s estate,” Mr. Ellis says, “is 
absolute, unlimited by circumstances ; hut then it is only a claim 

(1) Dayabliaga, cli. I., pi. 12-14 
/ (2) See Farada in 1 West and Bidder 355 ; 1 Str. K. Pul72 \ : 

(3) See Vrandavandas y. Yamnmialai, 10 Bom. H* 0. Hep. at p* 
Ahemkorr, Tlmlashmlcar , Unit 381* . 




> I 

a ■»** 


mmsmsm 

. .. . - . .. 





BOMBAY SEBISS. 


to maintenance, and it is not correct to say that she is entitled to 2877. 
any share or division.” The sons taking the property subject 
to the burden of maintaining the widow, are in a position bearing 
some analogy to that of a husband becoming owner at law of his 
wife’s property, but bound to provide for her support. The origin 
of the obligations, no doubt, is quite different; but, in the relations Satva- 
to which they give rise between the parties and in their bearing EHAMABAr< 
on the property, they seem to be very nearly alike. If, then, a 
mother, foregoing her claim to a separate provision out of the 
paternal property, resides with her sons or step-sons, and is main- 
tained by them, she must submit, I think, to their dealing with 
the estate. A fradulent alienation for the purpose of defeating 
her claims, as pointed out by Sir G*. Turner, V.O., in the case of a 
wife (in Tidd v. Lister W ), will not he supported ; but the particular 
assignee for value aquires under such circumstances a complete 
title not impaired, like that of the assignee in insolvency, by the 
then obvious incapacity of the insolvent son to support out of the 
estate those whose maintenance is a charge on it. The charge 
must, X think, be regarded as an equitable one or a special kind, 
enforceable in all eases in which the mother or step-mother living 
apart is not maintained by the sons, but not in other cases except 
under circumstances which affect the good faith of a transaction 
by which it is sought to get rid of the burden. 

In the case of a widow of an ordinary co-parcener as against 
the surviving brothers or cousins forming the joint family, her 
identity with her deceased husband {3) cannot be considered less 
than where the husband was separated from his brethren and 
has left sons. But the right of the widow rests on different texts 
Katyayana, as quoted in the Vyavahara Mayukha,^ says : “ In an 
undivided family, if the husband have died, the widow obtains 
maintenance or a share of the property for her life.’" 5 ) The 
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(1) 2 Stra. IL L. B07. 

(2) 10 Hare 140. ' (3) 1 Mad. IL 0. Eep. 475. 

(4) See 1 West and B abler 9, and Coleb. Dig., bk. V*, eh. VIII., pi. 481 
Comm. ; Smrifci Olitmdrika, cL XL, sec. I., pi. 35, ' 

(5) Svaryafce svamini stri tu giAsaclicMLadanabhagini. 

Avibliakte dhanans* an tu prapnotyama,ranantikam. 
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passage of Narada^ to a similar effect applied bj the Vyavahftra 
Mayuklia < 3 > to the widows of unseparated and of reunited bre- 
thren, is by the Mitakshara^ limited to the latter class ; but 
Yijnyaneshwara refers to it, not for the purpose of cutting 
down the widow’s advantages, but in order to support her 
right to complete inheritance. Bis antagonist desiring to re- 
duce her to a mere maintenance in all cases, he contends that the 
passage relied on cannot extend beyond the widows of reunited 
brethern ; but as he admits the claims of the wives and daugh- 
ters of disqualified persons ^ and of the concubines of one 
deceased to provision/ 5 ^ which in the latter case is directed to be 
made by the king, succeeding as ultimas hceres , by a excluding or 
setting apart a sufficiency for the food and raiment of the women,” 
it follows afovtiori that he could not have meant the widow of 
one who had actually held as a qualified co-parcener to be left 
destitute, or dependent on the mere caprice of tne survivors of her 
husband amongst the males of the united family. The passages 
in Manual which forbid a woman to make a hoard (Y) out of the 
common property, and reserve from partition only the ornaments 
usually worn by her, being immediately followed by an enumer- 
ation of the males disqualified for inheritance, and an injunction 
that all are to be supported, that injunction is in all probability 
meant to extend to the widows disqualified by their sex as well as 
the brethren excluded by their defects. Narada distinctly impo 

(1) Bhratrinamaprajah prey at kaschickchet pravarajeta va, 

Yibhajeran dkanan tasya s’eskaste stridhanam vina. 

Bkaranan chasya kurviran strmamajivanakskyat, 

Bakskapti s’ayyam bhartus' ehedaelichhidyuritarasutyiti, 
i£ Among brothers, if any one die without issue, or enter a religious order, 
let the rest of the brethren divide his wealth, except the wife's separate pro- 
perty* Let them, allow a maintenance to his women for life, provided these 
preserve unsullied the bed of their lord.. But if they behave otherwise, the 
brethren may resume that allowance.” (Borr. ch. IY., sec. YIIL, pi. 8.) 

(2) Oh. IY., sec. VIII., pL 6. (S) Mitaks,, ch. II., sec. I., pi. 20. 

(4) Mifcaks., ch. II., sec. X., pi. IS, 14. (5) Mitaks., ch. II., sec. L, pi. I., 27, 28. 

(6) Oh. IX., pL 199, 200. 

(7) The word “nirhara ” is by the Yiramitrodaya, 2 West & Buhler; 7-1, 
and the Yyav. May*, ch. IY., sec. X., ph 8, construed “ expenditure But 
the translation of Sir W * Jones and Ooie-brooke Big., ch. Y., text 474, seems 
to agree best with the context as well as with the ordinary use of the worth. 
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the learned Judges who gave that judgment declined afterwards, 
as we have seen, to recognize its apparent import. In B&zabai 
Sddufi'i a widow having been sued by her husband’s heirs for 
his property in her possession, this Court, though it appeared that 
the deceased had made a will in favour of the plaintiffs, directed 
in remanding the case that an award of maintenance to the widow 
should be included in the decree. On the other hand, it was ruled 
by the late Sadr Court in Bhugimni Goozabaee ( 2) that a decree 
for maintenance obtained by a widow against her husband’s brother 
did not prevent his selling with a good title his share in the fami- 
ly dwelling so as to exclude her claim upon it. This decision 
agrees in principle with one reported at N. W. P. Pep. for 1860, 
p. 447 ; but it is opposed to that at 2 N. W. P. Eep. 134, which 
says that, though “the widow is hound to look to the heir for her 
maintenance and to claim it from him primarily rather than from 
the estate transferred or wasted,” yet the estate “may neverthe- 
less he in the last resort answerable to her claim.” The decision 
of the Bombay ease, it may be observed, was opposed to the opi- 
nion of the SMstri at Sholapur, and the sale was by one bro- 
ther to another, so that the widow’s right to residence may have 
been supposed to have remained unaffected. Otherwise the case 
is opposed to that of Mangala Debt v. Dinanath Bose,W and 
to that oiGauriv. Chandramani , (4) to which we have already 
referred, as well as to the Bombay decisions referred to by Sir B. 
Peacock in Mangala Belt's case. 

The right of the widow of a deceased eo-pareener to mainte- 
nance as a charge on the estate in which her husband had a share 
as well as against the oo-parceners personally who have taken 
that share, has been recognized in several cases by the High Court 
at Calcutta. In Amnd Aloyee v. Gopal Ghandar Bdnerji & it is 
said of the widow resisting the purchaser from a surviving co- 
parcener : “ There may be other property in the hands of Dwar- 
kanath out of which that maintenance can be derived, and if there 
is no other, there is nothing to prevent her from suing to establish 
her right to make her maintenance a charge upon the property 
purchased by the plaintiff.” In Musmnut Khukroo Misrain v. 

(i) 8 Bom. H. C. Eep. 98, A. C. J. © 8 Harr. 120. 

; m A Beng. L. Eep. 72, 0. 0. J. (*)■ I. L. B. 1 All. 262, 

(5) Calc. W. E. for 1864, 310. 
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Jkoomueh Lull pass, a case from the Mithila District, a widow 1877. 
sued to enforce an equity of redemption which she said had des- Lakshman 

to her husband, who she alleged had Ratuchak-- 

„ , „ , . , BRA JOSHI 

This fact was found against akothe 
B ut with the finding that her husband Satya- 
all her claim disappeared, and bhamabai. 
It has been 


eended to her in succession 
died separated from his brethren, 
her, and the Court say : “ 

“ died a member of the joint family, 
u she has no interest whatever in the family estate, 
a contended that her claim for maintenance is a charge on the 
“ estate, and that therefore she lias an interest in keeping the 
<c estate in the family ; but as a matter of fact change of ownership 
fi would not affect her lien, and if she failed in getting her main- 
“ tenance from the members of her late husband’s family she could 
a make the estate chargeable with it into whose hands soever it 
“ had fallen under the foreclosure.” The doctrine laid down in these 
passages appears to be substantially identical with that of the 
High Court of Allahabad to which I lately re ferred. It apparently 
involves the inconvenient consequence of subjecting the owner- 
ship acquired by a purchaser to a sort of springing use dependent 
on the solvency of his vendor and the honesty of the vendor and 
perhaps several other persons. No authority, so far as I can 
recollect, is to be found for such an estate subject to a right so 
uncertain and so calculated to injure the value of property. Either 
the land can be sold or it cannot, and only rights in existence at 
the time or certain to come into existence on the expiration of 
some particular estate, are recognized in derogation of the owner- 
ship. The widow’s claim being strictly to maintenance and main- 
tenance only, without any defined share in the estate even on 
partition, and the kind cf maintenance even that she can claim 
being dependent on the perhaps fluctuating circumstances of the 
joint family, it appears that although she may at her will get 
her claim recognized as chargeable on the estate In the hands of 
the co-parceners reduced to certainty, and secured as a specific 
charge on the estate, or, as Katyayana says, by the allotment of a 
share' for her life,” (3j yet if she should refrain from that course in 
(1) 15 G ale. W. R. 263. 

(2) See Baml&l v. Lahnichancl, 1 Bom. H« 0. Rep. 51, App. : Jokurra 
v. Sreegopal , I. L. R. 1 Calc. 470. 

{*3} See RamjpcrsJtad Tewdrry v. SJieocJmrn Dass, 10 Moore's I. A. 490. The 
right of the ordinary co-parcener's widow, either before or after partition, is 
still only to maintenance, not to a share, as in the case of a mother. 
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: ' 1877. the hope of sharing the improving circumstances of the family or 

*Li kshmah* - ' through mere carelessness, she leaves to the co-parceners an unlimit- 
ed estate to deal with at their discretion, and must share their ill 
axbanotheb as well as their good fortune. The case of Rdmldl v. Lakmichand <*> 
g affords an analogy on which this proposition may be rested. If, 

shImIbai. indeed, there should be an alienation or wasting of the pro- 
perty for the very purpose of depriving her, and possibly others 
in the like situation, of their subsistence, such a proceeding being 
a fraud upon persons whom the Hindu law, like the English, 
regards as deserving a special protection, and being in direct 
opposition to the precept which forbids the alienation of that 
which is needed for the sustenance of the family, would be pro- 
nounced invalid, or subject to revision in the interest of the 
persons thus prejudiced. The analogy of the English law as to 
debts chargeable on the estate taken by an heir is but very 
partially or not at all applicable. According to that law, a liabili- 
ty for debts does not constitute a charge on lands before a judg- 
ment is obtained against the heir of a deceased, and ranks subse- 
quent to any alienation, even equitable, to a bond fide purchaser or 
mortgagee (British Mutual Investment Company v. Smart be- 
cause this liability being a creation cf the law can extend no further 
than its clearly-defined scope ; and a debt is not by the English 
Courts regarded as binding the debtor’s conscience so as to make it 
inequitable to deal with his property as he can. Even the charge 
created by a prior judgment has not the effect of binding the 
property, however capable of being made an interest in re 9 and 
ranks subsequent to a later judgment which is first registered 
(Benham v. Keane). Now, indeed, under the statute 27 & 28 
Vic., e. 112, see. 1, a judgment-creditor acquires no charge on 
his judgment-debtor’s land until he has taken it in execution. 
It cannot be said that, under the Hindu law the heir’s or surviv- 
ing co-parcener’s conscience is not affected by the widow’s claim 
to maintenance out of the estate he has taken. It is the object 
of a direct injunction ; and the purchaser, who joins him in de- 
feating that provision, may properly be himself made subject to 
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the charge! 1 ) If there is an ample estate out of which to provide 1877. 
for the widow, -.so that she may still get her claim fixed and secured, ' £ :AiKS hha.h 
or if knowing of the proposed sale, she does not take any step to Joshi 
secure her own interest, no imputation of bad faith, or of abet- and Ac- 
ting it, can be made against the purchaser of a portion of the joint- 
property. If the widow, on the other hand, is not accepting Satya^ 
support from the co-parcener in satisfaction of her claim 5 if she 
lives apart, and the ©state is small and insufficient, it is the ven- 
dee’s duty before purchasing to inquire into the reason for the 
sale, and not by a clandestine transaction to prevent the widow 
from asserting her right against the intending vendor. 

It is in this connexion that the doctrine of notice becomes 
of importance, and thus in Srimciti Jjhciffdbciii D&si v. J&ZiiciUcil Mit- 
ter , < 2) Phear, J., says, the widow “may also, doubtless, follow the 
property for [her maintenance] into the hands of any one who 
takes it as a volunteer or with notice of her having set up a 
claim for maintenance against the heir! 5 The distinction taken 
between the volunteer and the alienee for value rests rather on 
English than on Hindu notions ; and for u notice of her having 
set up a claim 99 we should rather substitute “ notice of the exis- 
tence of a claim likely to be unjustly impaired by the proposed 
transaction ; ” but, in so far as notice is recognized as making an 
important difference, the principle is correct and important. It 
is said, further on in the same judgment, “when the property 
passes into the hands of a bond fide purchaser without notice, it 
cannot he affected by anything short of an already existing pro- 
prietary right ; it cannot be subject to that which is not already a 
specific charge, or which does not contain all the elements neces- 
sary for, its ripening into a specific charge!’ * If this is to be ' 
applied to the Bombay Presidency, it may be said that the widow’s 
claim in every case does “ contain all the elements necessary for its 
ripening into a specific charge it only needs formal assertion 
to obtain recognition. But, nevertheless, I do not think it can 
be called an “ already existing proprietary right! 5 Under the 
English law the knowledge of collateral rights frequently qualifies 

(1) See per Wood, Y.C., in 31 L. J. CL at pp. 184, 135, and per Turner, 

L. I »j io*) at p. 1 


CL at pp. 184, 135, and per Turner, 


(2) S Beng. L. S. at p. 228. 
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those acquired by a purchaser ; there is a class of eases, for ins- 
tance, of which it is said that “ where the right comes into exis- 
tence by covenant, the burden does, not, at law, run with the 
servient tenement ; but equity says that a person who takes it with 
notice that a covenant has been made, shall be compelled to 
observe it ” (per Hellish, L.J., in Leech v. Sckweder . tQ) J n the case 
we are considering, the right does not come into existence by co- 
venant, but it is a right maintainable against the holders of the 
ancestral estate in virtue of their holding, no less through the 
operation of the law than if it had been created by agreement ; and 
so, when the sale prevents its being otherwise satisfied, it accom- 
panies the property, as a burden annexed to it, into the hands 
of a vendee with notice that it subsists. Equity, as between 
the vendee and vendor, will make the property retained by the 
latter primarily answerable ; but such property there must be 
to make the sale and purchase free from hazard where the vendee 
has knowledge or the means of knowledge of a widow's claim that 
cannot be satisfied without recourse to what he proposes to buy. 

In Baboo Goluck Ohunder Bose v. Ranee OUlla Ddyee , ( 2 ) 
it is said : “ It has been settled by more than one decision of 
this Court that when a purchaser purchases property from the 
heir with notice that a Hindu widow is entitled to be maintained 
out of it, the property in the hands of the purchaser continues to 
be charged with that maintenance,” and to this the court add an 
opinion that “ it is not a correct proposition of Hindu law to say 
that in all cases a Hindu widow is not entitled to follow the pro- 
perties from which she is entitled to obtain her maintenance in 
the hands of the purchaser, unless she at first attempts to recover 
her maintenance from the heir at law.” In this latter statement, 
if it be taken strictly, I concur ; but I think that, whether the 
property purchased is subject or not subject to the charge, 
depends on the conditions which I have already considered. The 
law steps in only to counteract what it regards as a furtherance of 
an unconscientious attempt to evade a sacred duty. 

The Court, in the case just referred to, declined to entertain the 
question of whether the widow’s claim for maintenance was sub** 
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ordinate to the debts binding on the family. Even in the case 1877. 
of a mother, however, her share, like that ot a son, is intended to Xiakshmaw 
be fixed on a division of the property after the family debts have Eamchan- 
been paid.* 1 * Much more is this the case with the widow of an aub 
ordinary co-parcener, who can never demand any precise aliquot axotheb 
share at all, only sustenance according to the means of the family. Satva- 
Those means are not, in honesty available except with a deduo- bhamabai. 
tiou for debts unpaid. This principle is properly insisted on in 
Adhiranee Narain Voomdry v. Shond Mali d a > The case of Gangab&i 
v. StidmmW might have been disposed of by reference to the 
same principle. There the ancestral house had been sold for 
debts, and the claim was one, as the Court say, “ which the son 
himself, if alive, could not have resisted.” This being so, it was 
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is upon that family that, as a widow, she has her claim for mainte- 
' nance” (per Judicial Committee in Sri Virddd Pratapd, R&ghu- 
ndcla Deo v. Sri Brozo Kishoro Fait Deo,W and her right is not 
extinguished by any wilful or negligent diminution of the means 
of satisfying it. 

But while this right to maintenance out of the family property 
and at the hands of the surviving co-parceners may at all times 
he exercised as against them, I find a difficulty in accepting the 
doctrine that it depends on how the widow’s claim may he or can 
he met, whether she can have recourse to property already sold 
or mortgaged to provide her with subsistence. I have already 
discussed some of the cases hearing on this question. In the able 
judgment of L. Jackson, J.,in Adhiranee Narain v. Shorn MaliM 
that learned Judge, while holding that the widow’s lien (for such 
it is called) for maintenance does not affect the estate in the hands 
of a purchaser without notice of it, further lays down that it ope- 
rates only on failure of property of the deceased in the heir’s 
hands. The laws of inheritance applicable to the particular case 
which was before the learned Judge may have varied somewhat from 
the ordinary rules; but I should hesitate to recognize as a principle 
generally applicable that “it lay upon her (the widow) to show 
that his estate (that of the Baja who had succeeded her husband) 
has been exhausted before she could come upon the property in 
the hands of the first defendant,” and still more the converse 
proposition that its exhaustion would create for her a new right. 
What was honestly purchased is free from her claim for ever : what 
was purchased in furtherance of a fraud upon her, or with know- 
ledge of a right which would thus be prejudiced, is liable to her 
claim from the first. The relations of the parties are determined 
once for all at the moment of the sale. 

Amongst the cases pressed on ns at the hearing was that of 
Khetramani Bad v. Kashindth DdsP> In that ease it was ruled 
that a widow of a son who had died without property was not 
entitled to a separate maintenance from her father-in-law. The 
question was one under the Bengal law, according to which the 
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son, not becoming by ills birth a joint owner with bis father of the 
ancestral estate, stands on a different footing from that which he ‘ 
occupies under the Mitakshara. Under that law the daughter-in- 
law’s right to maintenance, out of the estate which her husband 
shared, has been recognized in many cases, 6) She seems to stand 
towards the father-in-law in the position of an ordinary widow of 
a deceased co-parcener to his survivor, and thus the cases relating 
to her rights serve to define and illustrate those of the whole class, 
I cannot find either that the father, restored to his position of sole 
owner by his son’s death, is prevented from giving, in all ordinary' 
cases, a perfectly good title to the property which he chooses to sell, 
or that he can get rid of the obligation of maintaining his daughter- 
in-law out of it while it exists, and in spite of its non-existence, if 
lie has chosen to waste it. In the same case, Phear, J., delivering 
the judgment of himself and of Jackson and Hobhouse, JJ., says 
that the maintenance of persons excluded from a share ranks as a 
real charge on the inheritance, while that of the daughter-in-law 
is no more than a moral obligation. But precisely the same word 
“ bhartavyam ” is used by Yajnavalkya to express the claim of 
these persons and of their wives, and the same verb is used to 
express the right to support of a deceased co-parcener’s widow in 
Narada. (2) If, then, the sustenance of persons entitled to no 
definite share, is an indefeasible charge in the one ease, it must 
apparently be so in the others. In all, as it seems to roe, it is a 
claim to maintenance merely^ not interfering, so long as it has 
not been reduced to certainty by a legal transaction, with the 
right of the actually participant members to deal with the proper- 
ty at their discretion, provided this dealing is honest and for .the 
common benefit. The ease at 1 West and Biihler, 286, Q. 4, is not 
stated with enough of circumstance to enable us to say whether 
the debt for which a decree had passed against the active brethren 
was one incurred in fraud of the lame brother’s right. If it were 
so incurred, the property should apparently be charged to a reason- 

(1) See Yisalatchi v. Annasamy, 5 Mad II. C. E. 150 ; Kimla Buhoo v. 
Mmie-sJmnker ; 2 Borr. at p.749, 750; 1 West and Biihler, 10, 18. Ho. 2S7 ; 
Mmsmmt Lalti v. Gang a Bishaw, 7 F. W. P, Eep. 261. 

(2) Pt. II., ck XIII,, sloka 23. 

(3) See Manu, ck IX., pi 202 ; Xara&a quoted in the Smriti Ckandrika, 
^iek'XLj^ee.-l^para. 34 ; and Katyajana in the Vivada ChmtamanL p*. 261. 
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able extent for Ms maintenance ; if not, Ms rights would be limited 
mmjs ' to a claim °n bis brethren and the property remaining in their 
hands. The Shastri has quoted as an authority only the passage 
mu Jo shi from Yajnavalkya given in the Yyav. May., oh. IY see. XL, pi. 1, 
which is cited also in the Mitakshara/D whence it may be Inferred 
that no passage more directly supporting his opinion could readily 
,< ; BMAMAMAi. f oun( L Question 6, at page 288 of the same work, is answered 

to the effect that a dumb or mad man may claim a maintenance 
from the ancestral property, but the authorities cited are still only 
those that we have considered. In the case of an idiot or lunatic, 
the special guardianship assigned by Hindu law to the sovereign 
would probably justify a greater intervention of the Courts than 
would be proper in other cases ; but on the exact extent to which* 
this intervention could be carried it is not necessary to express an 
opinion. 

The right of a co-pareener’s widow being such as we have 
seen against the surviving co-parceners, and, under circumstan- 
ces against the common property the question has lastly to be 
considered of whether the reduction of the survivors to a single 
f ! one makes any difference in the widow’s legal position. Where 

\ the claimant of maintenance is a mother, or even an unmarried 

sister of the co-parceners, and thus entitled on partition to a defi- 
nite share, (2) it is necessary, as we have seen, that a share should 
be assigned to her in the division of the common property. And 
as a judgment-creditor of a single member can work out of Ms de . 
cree only by means of a partition, the rights of the widow are 
thus effectively preserved. As is said in Srimati Soorjee Money 
Dam v. Denobundoo MulMch^ 44 Those who come in the place 
of the original co-sharer by inheritance, assignment, or opera- 
tion of law, can take only his rights as they stand, including, 
of course, the right to call for a partition.” Though the judg- 
ment Was afterwards reversed by the Judicial Committee, this 
principle was not questioned, (4 ) and in Ramchcmckr Duit v. 

V Chancier Coomar Mundul it is said that the alienation of the 

(1) Oh. IL. see. X., pi L ■ 

. (2) Mitak. eh. I„ sec. YII., pi. 2, 14 ; 2 Strange H. L. 311 . • . ■ 

P •. I, • ■ ' ^ 1 (?) Boulnois, 228 , (4) 6. Moo. Ind. Ap. at p. 589. L; 
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shares of two out of three members, by mortgage and foreclosure, 
merely substitutes the status of joint ownership for that of an 
undivided family, — a status, as the Judicial Committee say, “ only 
to be determined by an actual partition or an agreement by mutual 
consent to divide/’ In such a division the mother’s or sister’s 
share would be set apart and preserved, after provision had been 
made out of the aggregate for debts properly incumbent on the 
whole family. In the case even of co-parceners, not having a 
mother or sister to provide for, it has, as we have seen, been defi- 
nitely ruled that the Court in decreeing a partition may properly 
assign an adequate portion to the widow of a deceased co -parcener 
as a source of subsistence during her life ( Rampershad Tewarry v. 
Slmchum Doss). (1 ) When, therefore, the creditor of a single co- 
parcener, amongst a group of first or second cousins, seeks through 
an enforced partition to obtain satisfaction of his separate debt, 
the widow’s claim may well be recognized, and due provision made 
to meet it. But it is clear that such a group is not obliged, in a 
voluntary partition, to allot a part to the cousin’s or brother’s wi- 
dow as a co-sharer. Her right remains after the division what it 
was before it, — a right to maintenance and nothing more, or, at 
most, should she advance a definite claim, to a provision, deter- 
mined according to circumstances, out of the property. And as in 
a dwindling brotherhood the rights and obligations of four mem- 
bers become those of three and of two, so do those *of the two 
fall at lost to the sole survivor. The widows must be maintained 
by him out of the property that has become burdened with that 
incumbrance ; but he is not, therefore, fettered in dealing with the 
estate at his discretion, in the absence of actual fraud or of a decree 
which has converted some widow’s claim into an actual right in re . 
The purchaser from him, as in the familiar ease of a sale by a 
father-in-law, takes a perfectly good title, and one which, if good 
at the time, cannot be impaired by subsequent changes in the 
circumstances of the vendor’s family. 

In the present case, we have it found as a fact that the pur- 
chaser Lakshmah . (defendant No.' 2) was aware of the existence, 
and of the claim to maintenance set up by the widow (now plaintiff) 

(1) 10 Moo. Ind. Ap. 400. 
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XS77. Satyabhamabai) of the brother of the vendor Mahadev. It is 
part of his case that the property was first mortgaged and af tear* 
Mhhm- W ards sold to him to raise funds for the discharge of debts eon- 
tractecl by the deceased husband of the plaintiff, and for the 
v. satisfaction of a decree for maintenance obtained by Satyabha- 
bh/mIbIi. mabai against the vendor MAMdev. If mere notice, therefore, 
of the existence of an undivided brother’s widow, and of a claim 
to maintenance set up by her, was sufficient to bind the ancestral 
property under all circumstances and as against all other claims, 
the judgment of the District Judge in favour of the plaintiff 
should be unreservedly upheld. He has awarded her mainte- 
nance out of the property in the hands of Lakshman and his ven- 
dee Yishnu at the rate adjudged to be proper in her former suit 
against Mahadev. But a full review of the law on this subject 
has satisfied me that the ground of decision taken by the Court 
below is too narrow. Bor proper reasons, as for the discharge of 
a debt incumbent on the family and on him as its sole surviving 
proprietary member, Mahadev might sell the estate which had 
thus vested in him. He could not thus affect the right of another 
co-parcener’s widow Sarasvatibai, whose claim had by means of a 
decree become a right in Te adhering to the estate ; but the right 
of Satyabhamdbai, not yet reduced to definitenes and made a 
precise and actual charge on the property, could not prevent his 
dealing with it at his discretion. If he sought to defraud her, he 
could not indeed by any device in the way of parting with the 
estate, or changing its form, get rid of the liability which had 
come to him along with the advantage derived from his survivor- 
ship ; and Lakshman— taking from him with reason to suppose that 
the transaction was one originating not in an honest desire to 
pay off debts, or satisfy claims for which the estate was justly 
liable, and which it could not otherwise well meet, hut in a design 
to sh uffl e off a moral and legal liability— would, as sharing in the 
proposed fraud, be prevented from gaining by it; but if, though 
he knew of the widow’s existence and her claim, he bought upon 
a rational and honest opinion that the sale was one that could be 
effected without any. furtherance of wrong, he has, as against the 
plaintiff, aecpured a title free from the claim which still subsists 
in full force as against the recipient of the purchase-money, 
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A! alia dev : Dabee Raicoot v. Heerannm Muhatoon. As to Vishnu, 1878. 
the sub-purchaser of part of the property, the same considerations l akshman 
apply. He knew of Satyabhamabai’s position and her claim. If, Ramchan 
with this knowledge, he chose to purchase from Lakshman, him- and anotheb 
self hut recently become vendee, he took the property with the gA ^ A 
same risks as Lakshman. If he acted in good faith and with due bhamabai. 
care, he is entitled to protection for his purchase. 

These being the principles on which the case ought to have 
been disposed of, and the question of notice, except as an element 
of the larger question of whether Satyabhamabai’s interests were 
fraudulently touched by Lakshman’s purchase, not being deter- 
minative of the rights of the parties, I think that the decision of 
the ease solely by reference to that question in the Court below is 
to be regarded as having shut out the consideration of the really 
decisive issues. Was the sale justifiable under the circumstances ? 

Was it unfairly prejudicial to featyabhamabai’s rights or remedies ? 

Was Lakshman’s and was Vishnu’s purchase made under such 
circumstances that the property passed to each or either of them 
exonerated from the liability to support Satyabhamabai with 
which it was burdened in the hands of Mahadev P That these 
questions may be dealt with in the form prescribed by my Lord 
the Chief J ustice, we must reverse the decree of the District 
Court, and remand the cause for re-trial and a new decree on the 
merits. 

Decree reversed and case remanded. 

( 1 ) S Calc. W. R. 223. 

[APPELLATE CRIMINAL.] 

Before Sir M. JR,. Wesiropp,Kt., Chief Justice, and Mr. Justice Metriti 
IMPEBATRIX BHAWXXI bix PAXDUJI axd SAKHARVM but' ^ , 1878 ’ , , 
EHUjS'DOJI.® February U. 

P ' veedure . Codc ( A f A' 0/1872), Section 263, Clauses 4 and 5- 
Dissent of Court from verdict of jurors . 

'Ihe “ dissent" referred to in the 4th clause of section 263 of the Criminal 
Procedure Code (Act X. of 1872) must be such a complete dissent as to load 
die Judge to consider it necessary for the ends of justice to submit the case ' 
to the High Court. 

I hb prisoners Bhawani and Sakharam were tried by a jury be- 
fore H. Phillpotts, Acting Sessions Judge of Poona, on a charge , 

. r , w P * Criminal Appeal No. 15 of 1878. 
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IS 78 . of forgery under section 469 of the Indian Penal Code. The 
Imperateis iw? ^7 a majority of 4 to 1, found the prisoners guilty of the of- 
y fences ; but the Sessions Judge disagreed with their verdict. He, 
BixPAsntrji however, convicted the prisoners, and sentenced them, each, to 
asdSakha- suffer rigorous imprisonment for a period of three years. His 
Khcndoji. finding contained the following passage : — “ The Court disagrees 
!1 with the verdict of the majority. But, as it is entirely a ease 
depending on the appreciation of the evidence and the habits and 
customs of the natives, and as they must be more familiar with 
the motives which actuate these people, and what they would 
be likely to do, than a foreigner, the Court will not send up the 
case under section 263.” 

The prisoners appealed to the High Court. 

SMmrav Vithal for the prisoners The Sessions Judge, having 
disagreed with, the verdict of the jury, ought to have submitted 
the case to the High Court, as required by clause 5, section 263 
of Act X.. of 18/2. His omission to do so rendered the convic- 
tion and sentence illegal. They must, therefore, be set aside. 
The learned pleader referred to Imjperatrix v. Ran GhanuS ! > 
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such, a complete dissent as to lead the Judge to consider it neces- 1878. 
sarj for the ends of justice to submit the case to the High Court. 

There being no such complete dissent in his case, we thin k that ®- 
the conviction and sentence must stand. This decision is not in biSbSEi 
conflict with our decision in Imperatm v. JT-zri GhmU, where Sakha- 
we held that Government might appeal against an acquittal by a Enranoji. 
jury where the Judge differed from the jury, but did not consider 
it necessary for the ends of justice to refer the case to the High 
Court. ° . 

Conviction and sentence upheld. 

[APPELLATE CRIMINAL.] 

Before Sir M. E. Westropp, Et., Chief Justice, and Mr. Justice Eemlatt 

In re TUKAKAM VITHAL .* ‘ February 21. 

Ike Bombay District Municipal Act, No. TL of 1873 — 

^compliance with notices issued by the Municipality under section 3G 
or clause 1 ot section 39 of the Bombay District Municipal Act No. VI. of 
1873 is not an offienee punishable under the Act, as clause 1 of section ’74 
of that Act does not apply to either of those provisions. The latter clause 
applies only to the 2nd clause of section 39. 

This was a reference, under section. 296 of the Code of Crimi- 
nal Procedure, by Willim Ramsay, Magistrate of the District of 
Nasik, submitting, for the orders of the High Court, the pro- 
ceedings of Eav Sahel) Slmdbar Gundo, Subordinate Magistrate 
Second Class, at JSTasik. * 

In. submitting the proceedings the District Magistrate said. 

‘The Municipality of Nasik, through their Secretary, brought a 
complaint against one Tukaram walad Vithal Kasar and another 
for failing to comply with a notice issued under clause 1 of section 
39 of the Municipal Act by the Second Class Magistrate of Nasik 
The latter threw out the complaint (apparently under section 147 
of the Criminal Procedure Code) on the ground that section 74, 
clause 1 of the Act, sanctioning penalties, applies only to the second 
clause of section 39, above quoted. The municipality, through 
their Chairman, have now appealed to me to use the power vested 
in me under section 298 of the Criminal Procedure Code, and 

direct the Subordinate Magistrate to take up the case again and 
try it ° 

* Reference No. 13 of 1878. 
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There being no issue of fact, but only one of law, it seems tome 
, • i <• x-i ^£y own view is, tliat section 


— useless to order a »-mai ui Daa — ^ ~ '•<.■■. , 

_ h V e , 74 of the Municipal Act mentions a definite penalty for breach 
T S itt provisions^ section 39. Withont mentioning or oncpHng 
either of its clauses, it must be held to be applicable to the entire 
section, and as this is opposed to the view of the case taken by 
the Subordinate Magistrate, I venture to submit the case for the 
orders of the Honourable the Judges of Her Majesty s High 

Court.” 

The notices issued by the municipality ran as follows 
« You own in the city of Nasik a house, No. 470, the dram of 
the privy of -which house is open, and the privy itself has no 
^ors. Therefore, within 15 days of the receipt of this notice 
you should build the drain of your privy and join it to Nanaviva, 
and Ebsur road under-ground drain, and take steps to put up 
doors to your privy. Herein fail not. Issued in accordance with 
the Committee’s Eesolution, dated 19th November 1877, to give 
notice under sections 36 and 39 of Bombay Act YI. of 1873. 

The Second Class Magistrate made the following order 
« Yhe above notices were given by the municipality under sec- 
tions 36 and 39 of the Municipal Act; but there are no^ penal- 
ties at all prescribed in section 36 and clause l of section 39. 

« gection 75 of the Act prescribes that if any work is not done 
in compliance with the notice issued by the municipality, the muni- 
cipality should do the same work at the expense of the owner. 

“In section 74 of the Act are shown the penal sections. Sec- 
tion 36 is not at all among them. Section 39 only is included 
therein, because a penalty is prescribed in clause 2 of that sec- 
■ tion. The same, however, applies to works constructed against 
the directions of a municipality after the Act comes into opera- 
tion. It is my opinion that section 33 is to be understood as 
included among the penal sections to the extent of clause 3 of that 
section, and that section 38 to the extent of the first part of 
:t clause 1 of that section. 

a p? OT above reasons I cannot come to the opinion that non- 
compliance with the orders of a municipality, contained in notices - 
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issued by it in regard to the making of any new works or altera- 
tions, is an offence under the law. I have, therefore, refused to 
entertain the complaint in respect to the above two notices.” 

No one appeared either to support or oppose the reference. 

Per Curiam : — The Court concur in the ruling and the reasons 
given for it by the Second Class Magistrate of N&sik, Rav Saheb 
Shridbar Grundo, viz., that clause 1 of section 74 of the Municipal 
Act, Bombay, No. VI of 1873, applies only to the second clause of 
section 39 of the same Act. . a'A'C 

Proceedings returned . 


In re 
Tukaram 

YlTHAL. 


[APPELLATE CIVIL.] 


Before Sir M. B. Westropp, Xt., Chief Justice , and Mr . Justice MelvilL 

VK SIT.DE Y AX ANT (original Dependant), Appellant, v . BAM- January 2& 
KRISHNA and SMI YE AM NARAYAN (original Plaintiffs), — — 
. Bbspondents Y ' , • ; : -Y' 

BAMKBISHXA and SHIYBAM XXEAYAJST (oeiginal Plaintiffs), 

Appellants, 0 . The GOVERNMENT of BOMBAY (original 
Defendant), BE8PONDENT.tY>)YY 

Bombay Act II. of 1883, Section 6, Clause 2— Non-recognition of adoption 
. by Civil Court — Inam Commissioner s decision — Act XL of 1852. 

The provision in Bombay Act IL of 1868, section 6, clause 2, as to non- 
recognition of adoption by any civil Court, relates only to the question of 
the assessability of lands when raised between Government and a claimant 
of exemption. 

It is not open to a party to rely upon a provision of which Government 
only is entitled to take advantage. 

In an enquiry under Act XI. of 1852 the Inam Commissioner, on .the 80th 
January 1865, decided that a certain inam village should be continued to 
the male descendants of the original grantee ; held that the decision of the 
Inam Commissioner was only intended to regulate the duration of the 
exemption, of the inam village from assessment, and not to regulate the 
enjoyment of it as between the heirs of the original grantee. 

' These -were cross appeals from the decision . of B. F. Mactier, 

District Judge of Satara. Ayd' / lY, 

The facts, so far as they are material to this report, are these - 
^.R^rbknflhna, Vasudev, and Shivram, the parties to these appeals. .1; 

were the sons of Narayan Daji. Narayan had an elder brother, Y. 

* Regular Appeal No. IS of 1877. f “Regular Appeal No, 35 0 f 18?8> 
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Anandrav, who, having no issue, adopted (as a son) Yasudev, Cara- 
van’s second son. The village of Koliwadi was, in A.D. 1725, 
Wed in imm to lUmchandra Govind, great-grandfather of 
Anandrav and Narayan, and was successively held by Ramchan- 
dra’s son and grandson. It was entered in the joint names of 
Anandrav and Narayan after their father’s death. Anandrav died 
in 1882, and the Collector of Satara entered the name of \ asu- 
dev as his (Anandrav’s) heir and successor in respect of half the 
imm village. In an enquiry by the Imm Commissioner under 
Bombay Act 33 . of 1852, that officer decided on the 30th January 
1865 that the imm village should he continued to the male descen- 
dants of the original grantee. In March 1868, the Revenue Com- 
missioner reversed the order of the Collector, and directed Yasu- 
dev’s name to he removed from the Government hooks as holder of 
half the imm village. Alter several unsuccessful attempts, Yasu- 
dev presented a petition to Government for a re-consideration of 
his case; whereupon Government, on the 27th May 1872, reversed 
all the previous orders in Y asudev’s case, and directed that his 
(Y&sudev’s) name should he entered in the imm Mata of the 
village jointly with that of Narayan, as had been the case before 
the Revenue Commissioner’s orders. Ramkrishna and Shivram, 
therefore, brought the present suit, claiming to he entitled to the 
whole imm village (including the half already in their enjoyment), 
and praying for possession of the half held by Yasudev. They 
based their suit on the ground that Yasudev had no claim to 
the imm village as Anandrav’s adopted son, under Bombay Act 
II. of 1863, section 6, clause 2. They made Government a party 
defendant to the suit on account of its order of the 27th May 
1872. One of the issues framed by the District Judge was, 
“ does the fact of the defendant Yasudev, being an adopted son, 
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Shi VRAM 
AEAYAX. 


Lmmrtty (with Min the Hoi? lie Edo Saheb V, Ml Mandlih) for lg?8„ 

WsudCT - . Yastobt 

TC T. Telang (with him Shantdram Tfarayan) for Bamkrishna Anant 

aad Skivram. ■ Kamerishna 

Ndnabhai Haridas (Government Pleader) for the Government 
P -n , Shivram 

of Bombay. JNaeayah. 

Westropp, O.J, : — We think that the decision of the Inam Com- 
missioner of the 80th January 1865 was only intended to regulate 
the duration of the exemption of the village of Koliwadi from 
assessment, and not to regulate the enjoyment of it as between 
the heirs of the original grantee. There was not, in fact, any 
question then before the Liam Commissioner as to the right of 
Vasudev as adopted son of Anandrav. We are further of opinion 
that the provision in Bombay Act II, of 1863, section 6, clause 2, 
as to non-recognition of adoption by any civil Court, &e., relates 
only to the question of the assessability of lands when raised be- 
tween Government and a claimant of exemption. Here Govern- 
ment has recognized Vasudev as the adopted son of Anandrav, has 
permitted him to hold the lands free from assessment, and admits 
his title. It is not open to the plaintiffs to rely upon a provision 
of which Government only is entitled to take advantage. As, for 
the foregoing reasons, we think that the plaintiffs must fail in 
■this suit, it is unnecessary for us to consider whether the provision 
of Bombay Act II. of 1863, section 6, clause 2, as to non-recogni- 
tion of adoption, is retrospective, i.e., as to whether it is applicable 
to an adoption made before that Act came into force ; or the 
question whether Narayan, the original plaintiff, having given 
Vasudev in adoption to Anandrav, he (Narayan) and his sons 
Bamkrishna and Shivram, -who claim through him, would not be 
estopped from disputing the right of Vasudev to succeed to Anan- 
drav’s moiety of the inam village. Upon these points we give no 
opinion. We reverse the decree of the District Judge, and dis- 
miss the suit. We direct the plaintiffs, Bamkrishna and Shivram, 
to pay the costs of the suit and of regular appeal No, 15; but as. ' 

regards' regular appeal No. 35 of 1877, we direct that the fees 
; payable' -to - the' respective pleaders for the Collector in the Dis- ' y 
triet Court and in this Court be calculated on the sum of Rs. (130) 
one. hundred and thirty, that : being the amount which the ..stamp . 
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if Es, (10) ten placed by the plaintiffs on their ] 
' appeal No. 35 of 1877, so far as they 
would cover. 


3878. 
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' Anasx against Government, 
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Before Sir M. E. Westropp, Kt., Chief Justice, and Mr . Justice Melvill . 

' MU N SUE MOSUNDAS (Plaintiff) v. SHIVBAM DEVISING 
(Defendant)/* 

decree beyond the local jurisdiction of a Court 
mad -Civil Procedure Code {. Act X. oj 1877), 


Order accordingly , 


January 31. 


Jurud iciion — Ext 
if Small Causes 
Sections 223 to 

Small Cause Courts in the Mufussal are not at liberty to execute decrees 
against moveable property beyond their local jurisdiction. 

This ease was referred for the opinion of the High Court hy 
Cursetji Manetji, Judge of the Small Cause Court at Ahmedabed, 
under section 617 of Act X. of 187/. 

The plaintiff had obtained a money decree in the Small Cause 
Court at Ahmedabad against the defendant, who resided at Dholka, 
and \vho had no property, moveable or immoveable, within the 
jurisdiction of the Court in which the decree was obtained. In 
execution of that decree the plaintiff applied for a certificate 
ag ains t the defendant’s moveable property in Dholha. In submit- 
ting the case the Judge made the following remarks 

‘ 4 The question for the opinion of the High Court is, — has this 
Court power to grant a certificate against moveable property found 
beyond its local limits ? I am of opinion that a Court of Small 
Causes has now no power to issue such a certificate. 

“ Under the old Civil Procedure Code (VIII. of 1859) the decree 
of a Gourt of Small Causes was capable of being executed against 
the judgment-debtor’s moveable property out of the decree-mak- 
ing Court’s jurisdiction (see an anonymous casein IX. Calc. W.E>. 
p. 17a Civ. Bui.; and also P. VenkaiasuUa^r. Sisdrdmdppd (l) ), and 
it has hitherto been the practice to issue certificates, under the pro- 
's Small Cause Court Reference No. 127 of 1877. 

(i) 4 Mad. H, C. Rep. 331. 
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visions of section 286 of Act Till, of 1859, against moveable pro- _ 
perty beyond tlx© jurisdiction of ibis Court. ■ . 

“The present application, however, comes under the blew Code 
(X. of 18TT) ; and as sections 223 to 229, both inclusive, and sec- , 
tion 648 (except as to arrest) of this Code do not apply to Courts 
of Small Causes, a person holding a Small Cause Court’s decree 
is confined to such remedy only as is provided by section 20 of 
the Act constituting the Mufussal Courts of Small Causes (XI. of 
1865). 

“This section 20 is now the only law which provides for the 
execution of a Small Cause Court’s decrees outside its local limits; 
and it empowers a Court of Small Causes, in certain cases, to 
issue certificates against immoveable property only. Therefore, I 
submit, a Court of Small Causes cannot now execute its decrees 
against the judgment-debtor’s moveable property outside its own 
jurisdiction. 

“ This being so, a question arises as to whether this Court has 
power, under the said section 20, to issue certificates, even against 
immoveable property, where it is admitted that the judgment- 
debtor is possessed of moveable property outside the Court s juris- 
diction, against which, as it appears, no execution could be had. 

' This, however, is not the question now before me, aud it need not 
be discussed at present. < : t ' h'TXpii 

« In this case the application is for a certificate against the 
judgment-debtor’s moveable property at Dholka, outside the local 
limits of this Court. The judgment-debtor is not possessed of 
any immoveable property; so that the decree-holder is practically 
without remedy. This sort of cases will now he of frequent 
occurrence, as decrees in this Court will now be constantly made 
against defendants not resident within its jurisdiction. 

“ It will thus be seen that the New Code of Civil Procedure, 
whilst amplifying the. scope of a Small Cause Court’s usefulness, 
under section 17 neutralizes the same by curtailing the facilities 
for executing its decrees which such a Court hitherto possessed. 
It is not, however, for a Court of Justice to question or to consider 
the policy of the Legislature. I make these remarks simply with 
; b 147-6 1 
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Devising-, 


[APPELLATE CRIMINAL.] 

Bejore Mr. Justice Melvill and Mr. Justice Xemball, 

: IMPEEATRIX t>. GOWDAPA bii YEN XU GOWDA * 

The Code of Criminal Procedure (Act X. of 1872), Sections 44, 142, 2L5, 
295, and 296 — Discharge — (Revival of 'prosecution. 

WIieL an accused person lias been discharged by a Subordinate Magistrate 
under section 215 of the Code of Criminal .Procedure, and the Magistrate of the 
District, alter calling for the proceedings, considers that the order of discharge 

* Criminal Appeal Ho, 8 of 1878. 


February 28. 


■mm 


534 '' • ■ 

' .;I878,. a view that perhaps the Honourable the High Court may think 
'“mvxsttkT fit to represent the matter to Government, so that, by a short 
Mosunbas amending Act, the provision of Chapter XIX., Part A., of the 
SsivitAM New Code may be made applicable to Courts of Small Causes, 
as the corresponding provisions of Act VIII. of 1839 had been 
before. A Bill, if I mistake not, for amending one of the sche- 
dules of the New Code is even now before the Calcutta Legisla- 
tive Council, and, if timely representation be made, the amend- 
ment here proposed might be included in it. 

“ The question for the opinion of the High Court is, — can a 
Court of Small Causes, in cases coming under the New Code of 
Civil Procedure, issue certificates against the moveable property 
of the judgment-debtor outside its own local limits ? ” 

. Pee Oukiam Section 5 of Act X. of 1877 enacts that the sec- 
tions of that Act, which are mentioned in the second schedule, 
shall be applicable to Courts of Small Causes in the Mufussah 
We do not find in that schedule any of the sections from section 
223 to section 229 inclusive, nor any portion of section 6-18, 
except that which relates to the subject of arrests, and we conse- 
quently have come to the conclusion that the Legislature has de- 
liberately resolved that Small Cause Courts in the Mufussal shall 
not be at liberty to execute decrees against property beyond their 
local jurisdiction. Under these circumstances, we must answer 
the question submitted to us in the negative, and we decline to 
make any such representation to Government as suggested by 
the learned Judge of the Small Cause Court of Ahmed abad. 
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the proper course for the Magistrate of the District to adopt 1878. 

ie proceedings for the orders of the High Court, and not to j iI]PEBATK j X 

trial hy another Subordinate Magistrate. v. - __ 

_ _ - 1 ^ Gowdapa 

5 an appeal by the Government of Bombay under see- BIN Ybxxw 
the Code of Criminal Procedure against the order of gottoa. 
haw, Session Judge of Belgaum, reversing, in appeal, 
ion and sentence passed by J. M. Campbell, Magistrate, 
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no fresh evidence to weigh. Under this section the 
District Magistrate can take up any case on mere suspicion. If he 
Subordinate Magistrates might give perverse 
evidence with impunity. The Government cannot 
for there is no acquittal ; and the High Court 
illegality. The result would be to 
in case in a wHolx a 
accused person on 


1878 . ' there may be 

'iMPmUTKIX; 

, had not such a power 
Gowbapa : . ' , , 
bin Yejstku- Terdicts on 

0 °wr a. a pp ea j j n suc h a case, 

cannot interfere, for there is no 
render it impossible to cnre failure of justice 
• S tthordinats Magistrate chose to discharge an 
evidence, which every other Magistrate in the Presidency would 
consider amply sufficient for a conviction. Mr. Justice Markby, in 
giving his judgment in The Empress v. Donnelly,® seems to have 
overlooked such a case as the above. 

MdneksMh Jehangirshah for the discharged accused:— I o war- 
rant the revival of a prosecution against a discharged person, 
two things are necessary, viz., the Magistrate must be the same, 
and there must be fresh evidence. _ The cases of Mohesh Mistree ® 
and The Empress v. Donnelly® are in point. The ease of Bam- 
joy Mozoomdar « was a case under section 245 of the old Code, 
which does not correspond with section 215 of the new one. The 
HU ease of Sari Singh y. Danish Mahomed was a case of dis- 
iSfilpilte charge and revival before the same Magistrate. Section 142 can- 
not he construed to empower the Magistrate of the District to 
take up any case under any circumstances. The Legislature, in 
enacting this section, was dealing with certain classes of l^L&gis- 
trates in regard to their capacity of taking up eases without a 
complaint. But it is clear that the eases here referred to are 
original cases, and not those coming under section 215. Section 
296 deals with the latter class of cases, and it gives the power of 
revival to the Court of Session and the District Magistrate in 
Session eases only. Again, section 298, which empowers the High 
Court, the Court of Session, and the District Magistrate to order 
inquiry by express mention, restricts that power to dismissal 
under section 147, i.e., in eases in which no process has issued. 
If the Legislature had contemplated to extend their power to cases 
coming under section 215, they would have said so explicitly. 

1 (I) I. L. R. 2 Gale. 405. (2) I. L. R, 1 Calc. 282. (3) I. L. 2 Calc, 405. 

(4>) 14 Calc. W. R. 65 Cr. BuL (5) 20 Calc. W. R, 40 Or. Eul. 
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Revival of a case, in the absence of fresh evidence, amounts to an 1878 
appeal from one Magistrate to another of co-ordinate jurisdiction, i MPiSEATBIS 
which this Code of Criminal Procedure nowhere allows. Section , , 

(xOWDAPA 

297 gives to the High Court ample powers to deal with perverse B1N vbnklu- 
verdicts by Subordinate Magistrates ; but with regard to Courts G0WI>A# 
other than the High Court this section is also restrictive, for, by 
expressly mentioning certain sections, it excludes all the others. 

The judgment of the Court was delivered by 

Melvill, J. : — In this case Gowdapa bin Yenkugowda was accus- 
ed before a First Glass Magistrate, Mr. Ramehandra Bapuji, of an 
offence triable by the Magistrate, and was discharged by him 
under section 215 of the Criminal Procedure Code. The District 
Magistrate thereupon called for the record of the case ; and, not 
being satisfied with the reasons given for the order of discharge, 
sent the record to another First Class Magistrate, Mr. Campbell, 
with an order directing him to try the ease afresh. Mr. Camp- 
bell convicted the accused ; but, on appeal to the Sessions Court, 
the conviction was reversed, on the ground that it was not com- 
petent to the District Magistrate to revive the proceedings after 
Gowdapa had been discharged by Mr. Ramehandra Bapuji. In 
support of this conclusion the Sessions J udge relied on the deci- 
sion of the Calcutta High Court in the ease of Mohesh Mistree 
and another . 9) 

The District Magistrate professes to have acted under section 
142 of the Criminal Procedure Code, and he referred the case to 
Mr. Campbell under section 44. 

Although the terms of section 142 are very wide, yet, looking 
to the position of that section in chapter XI, which is headed 
“ Of complaints to a Magistrate/ 7 we think that, in enacting that 
section, all that the Legislature was at the moment intending 
was to draw a distinction between different classes of Magistrates, 
and to declare that, while Magistrates generally are not competent 
to try a case without complaint, certain Magistrates are empower- 
ed, without any complaint and on mere suspicion, to take cogni- 
sance of offences. Whatever may be the effect of the words, we 
do not think it was the intention of the section to give to the 
(I) I. L. E. 1 Calc 282. 
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District Magistrate any power of interference with, or revision 
of, the decision of the Subordinate Magistrate, which is not con- 
f erred upon him by other portions of the Code. We do not think* 
therefore, that we should be justified in holding that the District 
Magistrates derive any such power of interference of revision 
from the very extensive words of section 142, if it appears from 
other portions of the Code that it was intended to restrict his 
powers in that respect. 

Now, section 298 expressly empowers the Magistrate of the 
District to interfere in cases of discharge by a Subordinate Ma- 
gistrate in Sessions cases only. In such cases the Magistrate of 
the Disrriet may order a committal to the Sessions Court, or in 
certain cases may order the Magistrate, who has discharged the 
accused, to make a new inquiry. According to the ordinary rules 
of construction, the conclusion from this express provision is that 
in cases other than those specified in section 298, the Magistrate 
of the District cannot order a fresh inquiry when there has been 
a discharge by a Subordinate Magistrate. It would be to render 
section 290 meaningless and useless if we were to hold that the 
District Magistrate could, by means of the fiction of taking up a 
case “upon suspicion,” exercise the same power in all cases 
which is expressly given to him in a certain class of cases only. 

It is not necessary for us to say whether there might not be 
circumstances under which the Magistrate of the District might 
take up a ease under section 142, after a discharge by a Subor- 
dinate Magistrate. It is sufficient to say that that section can- 
not empower him, as he has done in this case, to call for the record 
of a ease in which there has been a discharge by a Subordinate 
Magistrate, and merely on the ground that he differs from the 
conclusion arrived at by the Subordinate Magistrate on the evi- 
dence, to direct another Subordinate Magistrate to make a fresh 
inquiry into the ease. An accused person might, if this were per- 
mitted, be harassed beyond all measure. The Magistrate of a 
District, if not satisfied with the order of discharge passed by one 
Subordinate Magistrate, might refer the case for fresh inquiry to 
every on© of his subordinates in succession ; and, if each inquiry 
resulted in the discharge of the accused, the District Magistrate- 
might, as a last resource, proceed to try the case himself. 


' Gowdapa 
'BIX : Yexku 
GOWDA, 





BOMBAY SEMES, 


The Magistrate of the .District in this ease professes to have 1 S 78 * 
called for the record under section 142. That section gives no j MFEEATEIs: 
power to call for proceedings, The only section which gives ^ 
that power is section 105, and under that section the District bin Yenkit- 
Magistrate must he held to have acted. And we agree with the G0W1)A * 
decision of the Calcutta Court In Mohesh Mktree's case/ 1 ) to the 
effect that if a case come before the Magistrate tinder section 295, 
the proper and only course for him (except in Sessions cases) is 
to report it for the orders of the High Court, 

The pleader, who has supported this appeal on behalf of the 
Government, has pressed upon our consideration, the argument 
that, if this view of the law be correct, there is no remedy in the 
case of a* perverse discharge by a Magistrate, in the face of 
evidence which demanded a conviction. A perverse acquittal, he 
argued, might be rectified by an appeal; but an order of dis- 
charge would be practically irreversible, unless it involved some 
error In law. To this it is sufficient to answer that, if the Legis- 
lature had intended to give to the District Migistrate a power to 
order a fresh trial in all cases of discharge, It would not have 
expressly conferred that power in Sessions eases only; and that 
the powers given to the High Court by section 297 are probably 
sufficiently extensive to enable this Court to deal with every case 
in which an order of discharge could properly be regarded as 
perverse. 

For these reasons we think that the order of the Sessions Court, 
reversing the conviction of Gowdapa, was a right order, and we 


Appeal rejected . 
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APPELLATE CIVIL, 


Before Mr, Justice Mehill and Mr, Justice KembalL 

BASAPPA bin MALAPPA AKE (original Defendant No. 2), Afpel- 
t, a7c t 3 vi DIJNDAYA bin SHIYLINGAYA (original Plaintiff), 
Respondent. 3 ** 

Court's sale under a decree reversed in appeal before confirmation . 

Plaintiffs title to certain land in dispute was derived from the purchaser 
at a Court's sale, under a decree which was reversed in appeal subsequently 
to the sale, but before it bad been confirmed. 

Held that the Court which had made the decree ceased from the 
moment of the reversal, to have jurisdiction to take any further steps to 
execute the decree. Though the Court, when it confirmed the sale, was, 
probably not informed that its decree had been reversed, and the*purchaser 
was probably ignorant of it, yet the act of the Court in completing the sale 
was none the less without jurisdiction: and, being without jurisdiction, 
could confer no title. 

If a decree be reversed after a sale under it has become absolute, and a 
certificate has been granted to the purchaser, the title of the purchaser is 
not affected by the reversal of the decree. 

A purchaser is bound to satisfy himself as to the jurisdiction cf a Court 
to order a sale, and this obligation continues until the sale is completed. 
Before he applies to the Court to confirm the sale and grant him a certi- 
ficate, the purchaser ought to ascertain that the decree, under which the 
sale was ordered, is still in existence. 

This was a second appeal from the decision of 0. H. Shaw, 
District Judge of Belgaum, affirming the decree of A. M* Oantem, 
First Class Subordinate Judge at the same place. 

Ghanasham Nilkanth Nddkami for the appellant. 

Pandurang Balibhadra for the respondent. 

Melyiia, J. :—This is a suit in ejectment, and, although the 
.appellant, who was a defendant, may have no title, the plaintiff 
(the respondent) must recover on the strength of his own title*, 
The plaintiffs title to the land is derived from the purchaser at 
a Court sale. The decree under which the sale took place was 
reversed in appeal. The reversal took place subsequently to the 
sale, but before the order was made confirming the sale. It is 
well established that, if a decree be reversed after a sale under it 

* Second Appeal No. 315 of 1877. 


' 1878. 
March 5. 
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has become absolute, and a certificate has been granted to the pur- 1878. 
chaser, the title of the purchaser is not affected by the reversal BasIppa but ' 
of the decree. But, in the present case, the decree was reversed Malappa 

**■ y A.KI 

while the sale was still incomplete ; and from that moment the v/ 
Court, which had made the decree, ceased to have jurisdiction to BundIya 
take any further steps to execute it. The Court, when it eon- lihg-aya. 
firmed the sale, was probably not informed that its decree had 
been reversed, and the purchaser was probably ignorant of it. 

But the act of the Court, in completing the sale, was none the less 
without jurisdiction; and, being without jurisdiction, could confer 
no title. We may refer on this point to the observations of the 
Judicial Committee in Byed Tuffazal Hossein Khan v. Baghundth 
Prasad J 1 * In that case a Court had sold a mere expectancy or 
claim, which was not of such a nature as to be subject, to attachment 
and sale. Their Lordships say: 64 The real objection to this sale, 
if sustainable in law, is not one of irregularity ; it is one which, 
from its nature, as founded on a want of power in the Court, 
affects equally, if it be valid in law, the title of a purchaser under 
a strictly regular sale. Assuming the decision under appeal to be 
correct, the sale would he simply inoperative, though uneanceUed.” 

In the present case, the want of jurisdiction in the Court arose 
from a different cause ; hut the principle applicable appears to us 
to be the same. A purchaser is bound to satisfy himself as to the 
jurisdiction of a Court to order a sale (Calvert v. Godfrey),®) and 
this obligation continues until the sale is completed. Before he 
applies to the Court to confirm the sale and grant him a certificate^ 
the purchaser ought to ascertain that the decree under which the 
sale was ordered is still in existence. If a . ... . 

For these reasons, we think that the plaintiff took nothing by 
his purchase ; and we therefore reverse the decrees of the Courts 


below, and disallow the claim. 


however, it has been found 


■ that the. appellant has set up a false case, we direct that he bear 
his own costs throughout. The plaintiff (respondent) must also 
bear Ms own costs in all Courts. fv 

■ Decree reversed. 

dl 7 Bong. L. B. (P. C.) 186, W 6 Bea. 97. 
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' Before Sir M. B, Westropp, Kt„ Chief Justice, and- Mr. Justice Green, 

-a BH17AU MULJI (Piaiktiw) v. KATASJI JEHANGIE JASAWALA 
‘ry 18. asd PEEOSHA MEBWANJI, Liquidaioes or va Ameaoti Mill 

~ ‘ CoHFASY (DeSENBAHIS).* 

Order and disposition— True atvner-Indian Insolvent AH {llth and 12 Ck 
Vic., Cap. 21, Sec. 2 d)— Constructive trustee. 

17 an original allottee of five shares in the A Company, assigned them to 
B No transfer was executed, and notice of the assignment was given to the 
company, which subsequently went into liquidation. N became insolvent. 
feo|o : . B sued the liquidators of the company for the amount due m respect of the 

five shares on the first distribution of assets. ^ t 

mid that at the time of N’s insolvency the plaintiff was the true owner 
of the shares within the meaning of section 23 of the Indian Insolvent Act 
{11 end 12 Tic.), and that as he had omitted to give notice to the company 
of the assignment to him, and as he had procured no transfer to be executed 

in his favour which the company, under their articles of association, were 

Bound to recognize, he had consented that the shares should remain m the 
order and disposition of ST, and, consequently, the shares and the ngbt to 
receive any distribution of assets in respect of them vested, upon S s 

insolvency, in the Official Assignee. _ - . 

Sffifc Semite - — The principle that a person who is under an obligation to convey 

property to another is, in a Court of Equity, a trustee of such property for 
the latter, does not apply in cases where the reputed ownership clause of 
the Insolvent Act is in question. 

Ex parte Littledale M and In re Shetchley (?) followed. 

This was a ease stated for the opinion of the Hi^li Court, under 
section 7 of Act XXVI. of 1864, by J. O’Leary, First J udge of the 
Court of Small Causes at Bombay. 

: The plaintiff sued to recover from the defendants the sum of 

Es. 1,000, being the amount of the first distribution of assets in 
the Amraoti Mills Company, at the rate of Es. 200 per share, in 
respect of five shares in the said company held by the plaintiff. 

One Nagardas Parmanandas had been the original allottee of 
these shares, for which, however, no certificate had been issued. 

The only document which he had obtained, showing his right to 
the shares, was a receipt signed by the secretaries and treasurer 
of the company for the amount of the first call. 

* Small Cause Court EeferencC, Suit Ho. 15733 of 1878, ■ 

. D6 DeG., At. & Q. 714. (S) 1 DeG. & J. 163. j 
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In November 1874, Nagardas Parmanandas assigned the stares 1878 . 


in question to the plaintiff, and handed over to him the above- Bhavaw 
mentioned receipt. No transfer was ever executed, and no notice Mulji 
of the assignment was given to the company. By the articles Kavasji 
of association the company was not bound to recognize any 
interest in a share other than that of .a registered shareholder. ' axd __ 
Subsequently to the assignment to the plaintiff, Nagardas became Meswanji* 
insolvent, and in October 1875 the Amraoti Mills Company went 
into liquidation. 

The First Judge of the Small Cause Court found for the defend- 
ants on the ground that the right of Nagardas Parmanandas to 
the shares was only a chose in action ; and as no notice of the as- 
signment to the plaintiff had been given, the shares remained in 
the order and disposition of the insolvent Nagardas Parmanandas 
at the date of his insolvency, and thereupon passed to his assignee. 

On behalf of the plaintiff the opinion of the High Court was 
required on the following questions:— 

1. Whether plaintiff was the owner of the five shares in ques- 

tion within the meaning of the 23rd section of the Indian Insol- 
vent Act (11 and 12 Yic., cap. 21) ? ■" 

2. Whether, supposing plaintiff was the true owner as afore- 
said, the said shares ' were in the order and disposition of said 
Nagardas Parmanandas at the time of his insolvency ? 

imerarity for plaintiff.’ ■' 

Mayhew for defendants. 

The judgment of the Court was delivered by 

Gbeei^ J.:— The action in this case was for the recovery of the 
sum of Bs. 1,000, being the amount of the first distribution of b 
assets in the above-mentioned company (in liquidation), at the 
rate of Bs. 200 per share, in respect of five shares in the company 
held by the plaintiff. 

The facts appearing from the case, ..stated by the Judge, were 
as follows : — 

; . .That five. shares in the company were allotted to one Nagardas 
.Parmanandas before the 80th November 1874 ; that no S share cer- 
tificates were: ever issued; that the. only document which Nagardas. 
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ever obtained, as evidencing his right to the five shares, was a 
receipt for Es. 1,250, the first call on five shares in the company, 
■which receipt was signed by the then secretaries and treasurer of 
the company. ■ The receipt was in the following form : — 

“ Received from Nagardas Pannanandas, Esq., the sum of rupees 
asd / on e thousand two hundred and fifty, being the amount of first call 
mIbwanji. on five shares of Amraoti Cotton Mills, as per allotment No. 132. 

Bombay, 27th October 1874. 

(Signed) Yolkaet Brothers.” 

It was further found by the Judge that, on or about the 80th 
November 1874, Nagardas, by a certain document (a copy of which 
is annexed to the case) of that date and for valuable consideration, 
purported to assign his right in the said shares to the plaintiff. 

This document, signed by Nagard&s, and stamped, was in the 
following form: — 

« To M. Bhowanji Mulji written by Nagardas Parmanandas. 
To wit. I have this day sold to you five shares, namely, five 
shares of the Amraoti Cotton Mills Company, Limited, on receiv- 
ing Es. 750, namely, seven hundred and fifty, in cash, at the rate 
of Es. 150, namely, one hundred and fifty, per 1 share. I 
have given in writing* (this) receipt of the first call in respect of 
these above-mentioned shares, and if any one mates any objection 
in respect of these shares, I am duly to mate answer to you, and 
if any profit or loss ensued regarding these shares, all (that) is on 
your head, and you are duly to pay the calls in respect of these 
shares, which may have to be paid hereafter.” 

It is found, further, that no notioe of this assignment was given 
to the company; that the company went into liquidation in Octo- 
ber 1875 ; that there were surplus assets distributed among the 
shareholders; and that Nagardas had become insolvent, and his 
property had passed to the Official Assignee under the Indian 
Insolvent Act. The date at w-hich he filed his petition for the 
benefit of the Act is not stated in the case. 

Vi'.-v- The. action, it appears, was for the amount of assets alleged to; 
be payable to the plaintiff in respect of the said five shares, of 
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The' Judge at the hearing passed a verdict for the defendants on 1878. 

> ^ the ground, chiefly, that the right of Nagardas P armanandas to the JBhayak , 

shares in question was only a chose in action; and as no notice of Mrui 
the assignment had been given, the shares remained in the order ' Kavasji 
and disposition of the insolvent Nagardas at the date of his in- 
solvency, and, therefore, passed to hismssignee. Such verdict was, p 
however, upon the request of the plaintiff’s attorney for the state- 
; ment of a case for the opinion of the High Court, made subject 

> to the opinion of the High Court; on the following questions : • 

1. Whether plaintiff was the true owner of the five shares in 
question within the meaning of the 23rd section. of the^ Indian 
Insolvent Act ? 

2. Whether, supposing plaintiff was the true owner as afore- 
said, the said shares were in the order and disposition of the said 
Nagardas Parmanandas at the time of his insolvency ? 

The words of section 23 of the Indian Insolvent Act (11 and 12 
f v Tic., cap. 21) on which the present question arises are as follows— 

“If any insolvent shall, at the time of filing his petition, &o., by 
the consent and permission of the true owner thereof, have in his 
possession, order, or disposition any goods or chattels whereof such 
insolvent is reputed owner, or whereof he has taken upon him the 
sale, alteration, or disposition as owner, the same shall be deemed 
to be the property of such insolvent so as to become vested in the 
Official Assignee, &c.” 

It was argued on behalf of the plaintiff that the operation of the 
section of the Insolvent Act, above cited, was excluded by the fact 
that the bankrupt Nagardas was a trustee of the five shares forth© 
plaintiff, and that the case was governed by Be Bankhead's Trusty 
It was there held that the bankrupt had constituted himself a trustee 
of certain policies of insurance (retained, however, in his own pos- 
session) for the purpose of answering certain appropriations to his 
own use of trust funds in his hands. It was held that the bankrupt 
being trustee of the policies for the purpose aforesaid, was the 
i proper person to be in possession of them, and was, in fact, himself 

the real owner of them within the meaning of the provision of the 
English Bankrupt Law as to reputed ownership by a bankrupt of ■ Vy:- 

. (1) 2 & J. 560* - ■ : 
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(2) lDe&. &J, 168. 
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goods and chattels \ and that the provision in question applied only . 
where the bankrupt and the real owner were distinct persons. That 
'authority does not, however, we think, apply to the present case 
for the reason that we do not consider that the insolvent Nagardas 
for the purposes, at least, of this case, was in any proper sense of the 
word a trustee of the shares in question here. The instrument of 
assignment of the 3 Oth November 1874 does not purport to he a 
declaration of any trust. It is, no doubt, as an instrument of 
assignment, ineffectual to transfer the shares, having regard to 
clauses 16 to 22 of the articles of association of the company 
(which were put in evidence at the hearing before us), though ifc 
would, we consider, have had effect given to it as an agreement to 
transfer had the. plaintiff brought' a suit against Nagardas to have 
a regular transfer executed, which would be in conformity to the 
articles of association of the company. Though, no doubt, in a 
certain sense one who is under an obligation to convey property to 
another is, in a Court of Equity, a trustee of it for the latter, yet 
this principle has not, it seems, been applied in cases where the 
reputed ownership clause of the Bankrupt Act is in question, 
as may be seen from the cases of Ex parte Littledale , 0) and Re 
Sketchley.W A number of authorities were cited in the argument 
which had more or less bearing on the questions under con- 
sideration. But we consider that the two cases we have just 
mentioned are more distinctly in point* From a consideration 
of these authorities we are of opinion that, at the time of the 
insolvency of Nagardas, the plaintiff was the real owner of the 
shares in question within the meaning of section 23 of the Indian 
Insolvent Act, and that inasmuch as he had omitted to give to 
the company any notice of the assignment to him, and had, in fact ? 
no transfer or assignment at all executed in his own favour which 
T the company, under their articles, were bound to act upon or 
in any way to recognize, he, the plaintiff, had consented that the 
shares in question should be in the s£ order or disposition” of the 
insolvent. There was nothing done, in our opinion, which would 
have prevented Nagardas from executing a formal transfer of the 

IB 
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This being so, we are of opinion that the shares, with the conse- 
quent right to receive any distribution of assets In respect of them, 
vested in the Official Assignee of Nagardas. 

The questions, therefore, referred for the opinion of this Court 
must be answered in the affirmative, and judgment will be entered 
for the defendants. The plaintiff must pay the defendants 7 costs 
of reserving the said questions, and stating the same for the opi- 
nion of this Court, and the costs incidental thereto. 

Attorneys for th© plaintiff : — -Messrs. Jefferson and Payne . 

Attorneys for the defendants Messrs* Ardasir ancl JEFormasjee . 
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Before Mr. Justice Melvill and Mr. Justice KembalL 
TIMED MAL MOTIEAM (original Plaintiff), Appellant, t?. DATE March 5. 

bin D HON DIB A (oeiginal Defendant), Respondent*® 

Incomplete contract — Act IX of 1872, Section . 39 —Hegistration— Evidence — 

Act I of 1 872, Section 92, Proviso (4) — Oral agreement to rescmd 
a registered contract. 

X) sold a house to P, ar»d executed a deed of conveyance, which was duly 
registered. The purchase-money, however, was never paid by P, who, con- 
quently, never obtained possession. Shortly after the conveyance had been 
registered, P returned it to D f with an endorsement thereon to the effect that 
it was returned because P was unable to pay the purchase-money. The right, 
title, and interest of P in the house was subsequently attached and sold un- 
der a decree obtained against him by the plaintiff. The plaintiff became the 
purchaser, and sued D for possession. The lower Courts threw cut the claim, 
on the ground that the property bad not passed to P, the sale to him being 
incomplete. 

Held— 

(1) . The sale of the house by . D to P was not incomplete. ..The, deed 
purported to make an immediate transfer of the ownership of the house to. P t 
aad-P accordingly became -the owner of the house. 

(2) . The endorsement on the conveyance, not having been registered# 

.could, not .affect., the property. 

(3) . The ’.conveyance by D to P haying been registered, no oral agreement ., 

to rescmd it could be proved' under the Indian Evidence Act (I. b£1872) s 
section 92, proviso (4). " , . N ' . b’NV f:- -" 

(4) . The plaintiff, therefore, as purchaser of the right,, title, and interest 
of P, became legal owner of, the house, but subject to .all P's liabilities ; apd . • .. 
as D had a lien upon the house for the amount of the unpaid purchase money® 
the plaintiff could not obtain possession without paying off this charge. 

# Second Appeal No* 818 of 1 377* 
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Ig - 8 This was a second appeal from the decision of W. H. Newn- 
ny- 1 — ham, Acting District Judge of Puna, affirming the decree of L. G. 
S Fernandez, Second Class Subordinate Judge at the same place. 

Pandurang Balibhadra for the appellant. 

Gkanasham NiUcanth Mdkarni for the respondent. 

The facts of the case are fully stated in the following judgment 
delivered by 

Melviix, J. The plaintiff is the purchaser, at a Court sale, of 
the right, title, and interest of one Pema in a house. 

The house originally belonged to the defendant Davu, who 
executed the conveyance (exhibit 13) in favour of Pema. This 
instrument was deliverd to, and duly registered by, Pema* 


AilDLA U.JULAV**v » ' 

Although it is distinctly stated in it that the purchase-money 


had been paid and the house delivered to Pema, it has been 
found by the Courts below that the consideration was, in fact, not 
paid, nor the property delivered ; but that, on the contrary, Pema, 
being unable to raise the purchase-money, returned the deed to 
Davu eleven days after it had been registered, and that thus via 
the opinion of those Courts) the whole transaction of sale fell to 

the ground. ^ ^ - 

All this took place before the attachment and sale of the house ; 
and the question is, whether Pema, under the above circum- 
stances, had any interest in the house at the date of the sale, or 
whether the property in the house remained in the defendant 
Davu. The Courts below have treated the transaction as an in- 
complete contract ; and we are asked to deal with it under sec- 
tion 39 of the Contract Act, which provides that, when a party 
to a contract has refused to perform his promise, the promisee 
may put an end to the contract. It is argued that Davu put an 
end to the contract, because Pema refused to pay thepurchase- 
money. But we think that the transaction cannot be so re- 
garded. This was not a case of contract based on mutual pro- 
mises. The deed of conveyance (exhibit 13) purports to make 
an immediate transfer of the ownership of the house in considera- 
tion of value already received. It is not an agreement to convey, 
but a conveyance ; and it is not open to the party who executed it 
to show that it was intended to be something quite different. 



B0MB4Y SERIES. 


When exhibit 13 had been executed, delivered, and duly register- 1878, 
ed, it operated as a conveyance, and Pema became the owner of 
the house. It is not' pretended that he ever re-eon veyed the house 
to Davu. What is alleged would, if proved, amount to an agree- Dato bikt 
ment to rescind the purchase ; but the evidence offered to establish Ehondiba, 
such agreement is not admissible. The endorsement made on 
exhibit 18, when it was returned by Pema, cannot affect the pro- 
perty, because it is not registered ; and as exhibit 13 has been regis- 
tered, no oral agreement to rescind it can be proved (Indian 
Evidence Act, section 92, proviso (4)). 

It follows that the plaintiff, as the purchaser of Pema’s right, 
title, and interest, is the legal owner of the house. But he has 
acquired Pema’s title subject to all Pema’s liabilities. Even if 
the purchaser at a Court sale can be regarded as a purchaser for 
value without notice, the plaintiff cannot avail himself of that 
plea, since the defendant, and not Pema, was in possession at the 
date of the purchase. The defendant has a lien upon the house 
for the amount of the unpaid purchase-money ; and the plaintiff 
cannot, any more than could Pema, obtain possession of the house 
without paying off this charge. 

We reverse the decrees of the Courts below, and order that, if 
within six months from this date the plaintiff do pay to the defend- 
ant the sum of Es. (162) one hundred and sixty-two, the house 
mentioned in the plaint be delivered by the defendant to the 
plaintiff ; but that, in default of such payment, the plaintiff do 
forfeit his right to recover the said house. Each party will hear 
his own costs throughout. 

Decree reversed. 
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B,M. Sir 31. a. Ftaw ® -* &> CW " S “ 5 " ! ' 

J JTl, Justice . 

HAJEE ESM AIL BAJ.EE SILIOK and another 7 appellants 
(original Plainiteits) ... 

SHAMJI POONJSXI (oeigikal Dwesmst) ... Bmposoti™.*- 

' Jfcrin. Conduction of. 

■u a-policy Of insurance effected in Bombay upon goods shipped from Ca. 

-cutta to Jeddah, t 

being in t 

in English as follows: 
stranded, sunk, or burnt, 
policy in the Gujardthi language, 

ins „„ f „ . 

- - *— - - 

f ° r 

,, , t>, i 920 of a policy of insurance upon -6S0 bags of 

■ tXS S J m Calcutta to JeddaK. The dap 
Zt L which the goods, together with other cargo, were con. 

ZJ ^™t.a oath. 8th Eetoy WIS upon • 4 ™ 

veyea, w<i T , , p. ir t of the cargo onboard 

or sis miles off the port of Jead^n. Bara or me h 

was saved, and duly delivered to the consignees uninjmed Th 

remainder, some portion of which was still nnaer water on he 
week, was sold, more or less damaged, and the proceeds divined 
XbV among 4o Person, in« The sum . »« £ 

the plaintiff, in reboot of He 680 tegs of nee was Ks. #8. Sot 
this sum the plaintiffs gar. audit to the Mendant and sued to 
recover the balance of the amount for which the defendant had 

insured, viz.*? Bs. X 5 612. _ a i 

The policy, which was dated the 5th January 1876, was in the 

ordinary English printed form. Two clauses had been inserted m 
writing. The first of these was written in the body of the po icy, 

and was in the English language as follows Warranted free 

of particular average, unless stranded, sunk, or burnt, 
second was written on the margin of the policy, and was m 
Gujarathi to the following effect Insurance upon the goods 
# Suit No, 588 of 1878. 


^ 1$78. 
|larc*li 15. 


• -■ y two clauses were inserted in writing, the rest or tne poney 
the ordinary English printed form. The first wntten cause was 
.■Warranted free of particular average, unless 
The second was written on the margin of the 

v, and was to the following .effect 
without damage. The loss arising from 
of tlie goods, 
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to be without damage. The loss arising from damage is to 1878. 

be on the bead of the owner of the goods.” A memorandum of Hajbe 

agreement, or hachcha policy, had been previously executed by the hTjee 
plaintiffs and defendant in which it was provided that “this insu- Sidick Aim 
ranee is agreed to be according to the rules of an English policy A v 

without damage.” Toas^Si. 

The defendant contended that the plaintiffs had suffered mere- 
ly a partial loss, and that the effect of the Gujarathi clause was 
to exempt insurers from all liability except for total loss. 

The action was tried by Mr. Justice Atkinson, who passed a 
decree for the defendant. 

The plaintiffs appealed. 

Kirkpatrick and Lmrarit;/ for theappellants. 

JB. Tija'ji and Lang for the respondents. 

Westropp, C.J. We are of opinion that no total loss of the 
plaintiffs’ goods has been shown ; but that to recover in this action 
it is sufficient, inasmuch as the ship was lost by being stranded 
upon a rock, to establish a particular average loss. Whether we 
look to the oral evidence as to the commercial meaning attached 
in Bombay to the Gujarathi words importing “ without damage,” 

■ or to the true construction of the policy itself without the aid of 
such evidence, we must hold the defendant (respondent) to he 
responsible for a particular average loss. Except the testimony 
of the respondent himself (who was strongly biassed by his in- 
terest), and that of his one witness who — Mr. Justice Atkinson, it 
was admitted, said— was wholly undeserving of credit, the evidence 
was all in one direction, viz., that the ship having been stranded, the 
underwriters were, under such a policy as that sued upon here, 
liable for the damage, i.e., the particular average loss incurred. 

The plaintiffs’ witnesses, of whom four were insurance brokers, 
two were underwriters, and two were merchants, were unanimous 
on that point. ; ' 1/ : ' '-"T-' ■; 

Independently, however, of their evidence, and looking at the 
documentary evidence alone in this case, we should have come to 
the same conclusion. In the Gujarathi preliminary (Icackcka) 
policy (exhibit No. I) it was stated that “ this insurance is agreed to 
he according to the rules of an English policy without damage.” 

What those rules are in Bombay sufficiently appear An .the 
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seventeen policies put in on behalf of the plaintiffs and the two 
policies, marked No. 2, put in on behalf of the defendant. All of 
those policies contain in the body or in the memorandum the usual 
Sidickaxd English clause— “ free from particular average, unless stranded, 
akotheb gunk, or burnt ; ” and in the margin the Guj arathi clause to the 
effect that “ this policy is without damage.” The eight policies, 
marked No. 1, and pnt in on behalf of defendant, contain neither 
of these clauses. Hence it would seem that, according to the 
custom of Bombay, amongst native merchants and native under- 
writers, when either of these clauses appear in a policy, the other 
does so also. They are (so far as we can form an opinion from 
the documentary evidence before ns) apparently invariably found 
together. The English clause occurs first iu point of order. It 
is, however, unnecessary to resort to the rule as to deeds or con- 
tracts, that where clauses are inconsistent with each other, the 
first in order must prevail. There is no such irreconcilability 
here. Effect will be given to the Guj arathi provision, that the 
policy sued upon is “ without damage,” by construing it to mean 
that the underwriters shall not be liable for damage, unless the 
ship be stranded, sunk, or burnt, and this construction gives full 
effect to the English provision, also contained iu the policy, that 
the underwriters are to he free from liability for particular average, 
unless the ship be stranded, sunk, or burnt. Were we to give 
unlimited scope to the Gujarathi stipulation, that the policy is 
to he “ without damage,” we should reject altogether from the 
English clause the excepting words “ unless stranded, sunk, or 
burnt.” These specific words control, bnt do not nullify, the 
principal words “ without damage ” in the Gujarathi stipulation, 
and it is our duty so to construe the policy as to give effect, so far 
as is practicable, to all the provisions in the policy without wholly 
rejecting any of them. We decline to countenance for a single 
moment the argument that the underwriters, who have been sub- 
scribing such policies for many years, do not understand the 
meaning of the English clause. 

Decree reversed. 

. : Attorneys for the appellants Messrs. Jefferson and Payne.: 
Attorneys for the defendant ; — -Messrs. Tyabji and Sayani. 
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Before Mr. Justice Meloill and Mr. Justice Kemball. 

DALPATBHAI BH AG UBHAI- (Plaintiff), Applicant, v. AMAESANG 
XHEMABHAI and another (Dependants), Opponents.* 

The Code of Civil Procedure (Act X. of 1877), Sections 2, 244, 540, and 
Appeal— Execution of a decree —Judicial proceeding. 

There is no appeal against an order made tinder section 244 o£ tlie Code 
of Civil Procedure (Act X. of 1877) determining questions between the 
parties to a suit as to the amount of mesne profits recovered by the plaintiff 
subsequently to the decree and as to the amount payable on account of the 
costs of execution of that decree. 

The term <c judicial proceeding,” as used in section 2 c£ the Code of Civil 
Procedure (Act X. of 1877), must be understood to mean a judicial pro- 
ceeding of the same nature as a suit or such proceedings as are referred to 
in sections 333, 522, 526, and 531 of the Code. The definition given in the 
Code of Criminal Procedure (Act X. of 1872) is not applicable. 

This was an appeal from an order passed by Rao Bahadur 
Okintaman Sakharam Chiinis, Subordinate Judge, Pirst Class, at 
Kkeda, in the district of Ahmedabad, in the matter of the execu- 
tion of decree No. 976 of 1876 on the file of the Court. 

The facts of the case are as follows 

On the 2fith of June 1876 the applicant Dalpatbhai Bhagubhai 
obtained in the Court of the Subordinate Judge, First Class, at 
Kkeda, a decree against 15 persons (the present opponents and 
others). That decree directed that the plaintiff, the said applicant, 
should recover from the defendents personally, as well as from 
the lands mortgaged by them to the plaintiff, Rs. 7,900 and the 
costs of the suit. On the 1st of August 1876, the plaintiff made an 
application for the execution of this decree, and got the lands sold > 
but the sale was set aside on the ground of irregularities, and an 
order for a re-sale was made. On the 24th March following, this 
application was allowed to be withdrawn, at the instance of the 
plaintiff, who was permitted to make a fresh application. 

The plaintiff, thereupon, on the 26th of April 1877, made the 
present application, in which, besides asking for the principal 
sum decreed with interest, he prayed that Rs. 110, being the costs 
of Ms first application, and Rs. 800, interest on the principal sum 
up to the date of his second application, should be given to him by 
* Appeal Kg. 2 of 1878 from an order. 


1878. 

March 20. 
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attachment and sale of the mortgaged lands and for the imprison- 
' ment of four of the judgment-debtors, two of whom opposed this 
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liHAGUBHAi application. 

Amassing* * ® n ^ 15th of ^ une 1877 ’ t5ie o PP on0nt ’ s deposited in Court 
Ihemabhai Rs. 8,936, the Ml amount demanded by the plaintiff, under pro- 
anothee. test, and objected that the present application was unnecessary 
and malicious, and that they should not be saddled with the cost 
of the first application, and they also claimed a deduction of the 
amount of profit received by the plaintiff, who had already been 
put into possession of the mortgaged lands. 

The Subordinate Judge allowed both these objections, and 
directed that, out of the sum deposited, Rs. 460 should be deduct- 
ed, and the balance of Rs. 8,476 paid to the plaintiff in full satis- 
faction of Ms decree. : This order was made on the 8th of October 
1877, that is, a week after the new Civil Procedure Code (Act X. 

' of 1877) came into operation. 

On the 14th of January following, the plaintiff appealed to the 
Sigh Court, and a notice was issued to the opponents, subject 
to any objections which might be taken by them, at the hear- 
ing as to the admissibility of an appeal, under section 588 of 
Act X. of 1877, against an order of this kind. 

Pdnclurang BaliMadra for the opponents : —The order objected 
to involves a question arising between the parties to the suit in 
which the decree was passed, and relates to the execution of that 
decree. It, therefore, falls within section 244 of the Code. 
Clause { j) of section 588, which allows appeals from orders as 
distinguished from decrees, enacts an important condition to the 
admissibility of an appeal from orders, under section 244, vis., that 
the orders objected to must be of the same nature with appeal- 
able orders made in the course of a suit 'What these appealable 
orders are should be gathered from the other clauses cf section 
588, which does not refer to orders made upon a determination of 
the merits of the execution proceedings as in this case.* 

Kagindds Tnhidds and GocuMdi Kahdndm for the applicant 
The order we object to is in the nature of a decree, which is 
.explained in section 2 of the Code to mean a formal order of the 
Court in which the result oi the decision of a suit or other judicial 
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proceeding is embodied. We submit that the proceeding by 1878. 
the Subordinate Judge was clearly a judicial proceeding, the es- Daepatbhai 
sential characteristics of which are the capability of receiving Ehagcbhai 
evidence and passing a judgment upon it. Section 540 gives an Awabsakq^ 
appeal from decrees which should be allowed in this case j for and 
otherwise the result would he to exclude appeals from important anotheb. 
orders, and allow them from comparatively unimportant ones. 

Pdndurang Balibhadm in reply ' Where the Legislature had 
expressed its intention unmistakeably, as in this matter, it is not 
for the Court to reconcile inconsistent enactments. Every order 
embodying the result of a judicial proceeding cannot he a decree. 

If that were so, the Legislature need not have taken the trou- 
ble to enact section 588 at all, and specify in detail the various 
appealable orders. Section 540 would have been quite sufficient 
to carry out their object. 

Cur. adv. mii. 

The judgment of the Court was delivered by 

Melvile, J. : — This is an application of appeal against an 
order of the First Class Subordinate Judge of Kheda made subse- 
quently to the date on which the new Code of Civil Procedure 
came into force, by which the Subordinate Judge determined two 
questions arising between the parties to a suit, viz., first, the • 

amount of mesne profits which the plaintiff had recovered from 
certain mortgaged property subsequently to decree, and secondly, 
the amount payable on account of the costs of execution. The 
final order of the Subordinate J udge was that, out of a sum of 
money deposited by the defendant, Es. 8,476 should he paid to 
the plaintiff ia fall satisfaction of his decree, and the balance 
restored to the defendant. f |fg 

Against this order the plaintiff wishes to appeal, and the ap- 
peal was admitted provisionally, subject to any objection which 
the defendant might take to its admissibility under the provisions 
of the new Code. 

After hearing arguments on both sides we have come to the 
conclusion that no appeal lies in this matter. The Subordinate 
Judge’s order is an order, under section 244, as to questions 
^'';^elatihg;fo ; -exeoutH«i of a decree, and, therefore, under section 583 
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1878 . clause (J), Is appealable, if it be of the same nature with appeal- 

— — orders made in tie course of a suit. Tie “ appealable 01 tiers 

JBbagctbai made in tie course of a suit ” must be taken to be the orders 

. ®- mentioned in otter clauses of section 588 as appealable. They 

!. Ja. MASS A. 3^ ^3’ ■ ... • ... ■ , . ■* »i « ■■■ 

Khemabh.ai are generally interlocutory orders, not going into the merits oi any 

axoiheb. question arising in the suit. The present order is not of such 
a nature, and, therefore, no right of appeal can be derived from 
the provisions of section 588. 

But it has been argued that under section 540 an appeal lies 
from all decrees, and that the definition of the term “ decree 5 ’ 
in section 2 of the Code is sufficiently wide to include the, order 
of the Subordinate Judge in this case. That definition is as fol- 
lows : — ■ 

“ Decree ” means the formal order of the Court in which the 
result of the decision of the suit or other judicial proceeding is 
embodied. 

The term “judicial proceeding ” is not defined, and it is, no 
doubt, susceptible of very wide extension. If the definition con- 
tained in the Code of Criminal Procedure were adopted, it would 
mean “ any proceeding in the course of which evidence is or may 
be taken, or in which any judgment, sentence, or final order is 
passed on recorded evidence.” Under such a definition most orders 
made by a civil Court, including many of those specified in sec- 
tion 588, would be decrees, and appealable as such, and, there- 
fore, if such a definition had been intended, no such orders 
would have been mentioned in section 588, which forms part 
of a chapter which was evidently intended to deal with orders 
which are not decrees. We think that, in the definition of the 
term “decree,” the expression “ suit or other judicial proceed- 
ing ” must, according to a common rule of construction, be un- 
derstood as meaning a suit or other judicial proceeding of the 
same nature as a suit. Moreover, the definition limits the term 
“ decree ” to a “ formal order in which the result of the decision is 
hj'f , embodied; ” and this indicates that it applies only to those orders 
which the law requires to be drawn up after a decision has been 
recorded in a particular formal manner, i.e., to those orders, or 
then like, which are described as decrees, and of which the form 
is given in section 206 of the Code. The law requires that such 
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‘ formal orders stall -be drawn up, not only in ordinary suits IS7S* , ■ 
but also in certain otter proceedings which are not instituted as D iLI » ATB Hii 
suits, and are not, strictly speaking, suits, though they are num» BhagWi 
bered and registered as if they were suits, and are investigated Amabsang 
in the same manner and with the like power as if they were suits. 

Such are proceedings in reference to resistance to execution ; in theb. 
regard to which the Code prescribes (section 338) that the order 
passed shall be in the nature of and shall have the same force as 
a “ decree in a suit.” Similarly, in the case of agreements to refer 
to arbitration otherwise than in a suit, in the case of references to 
arbitration without the intervention of a Court (chapter XXX VII), 
and in the ease of proceedings on agreement of parties (chapter 
XXXVIII), the proceedings are not strictly speaking suits ; but 
the law requires that a decree shall be made “in the same way as 
in an ordinary suit” (sections 522, 526, 531). These may be the 
“other judicial proceedings” to which the Code refers in the 
definition of “decree” ; although as such proceedings are to be 
numbered and registered as suits, the insertion of the words 
“ other judicial proceedings” was perhaps hardly necessary, as the 
word “suit” would have included these. But, however this may 
be, we feel compelled to the conclusion that orders made in exe- 
cution of the nature of that now under consideration cannot be 
included in those formal orders in which the decision of the suit 
or other judicial proceeding is embodied, to which reference is 
made in the definition of the term “decree,” 

It may appear that we have entered at unnecessary length into 
our reasons for refusing to put an obviously forced construction 
upon a term which has such a well-established meaning as the 
word “decree.” The truth is, that we have been unwilling 
to reject that construction, except on the strongest ground of ■ . 

necessity, because it affords the only possible means of holding 
that the Legislature did not intend to deprive parties of the right 
to appeal against the orders ordinarily made in regard to the 
’'execution of decrees.. Such orders are of the highest importance, 
quite as important, in many instances, as the decree itself. A y '.’.’/'I';' "A 
Subordinate Judge may, for example, decide that an application 
for execution is barred by lapse of time. His reasons may be 
quite erroneous ; yet the decree-holder cannot appeal, and he k ■ 
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18®. thus deprived of the whole fruits of his litigation. But, such 

— _ geemg t0 | iaye ^, een the deliberate intention of the Legislature. 

Bhaocbhai In. the draft Bill published in the Gazette of India of the a 4th 
Amaesakg October 1876, section 588 gave a right of appeal against all 
KkejiaehIi orderS und er section 244 as to questions relating to the execu- 
tion of decrees, and the Select Committee reported (page 1209) 
that this provision had been advisedly introduced. The words of 
limitation, viz., “ of the same nature with appealable orders made 
in the course of a suit,” were subsequently inserted, and appa- 
rently without any republication of the section in its altered form. 
In the draft Bill referred to this Court for its opinion the words 
above quoted found no place. Considering the great importance 
of these words, and the havoc which they make of previously 
existing rights of appeal, we cannot help thinking that, if an 
opportunity of discussing them had been afforded to the public 
and the Courts, such arguments might have been advanced as 
would have induced the Legislature to reconsider them. As it is, 
we have no choice hut to give effect to the declared intention of 
the Legislature ; and we accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 


[APPELLATE CIVIL.] 

Before Mr. Justice Mehill and Mr. Justice Kemball. 

March 26. NURSINGDAS RUGUNATHDAS (Plaintiff) v. TULSIRAM bin 

DOULATJBAM (Defendant).* 

Code of Civil Procedure (Act X. of 1877), Section 268 — Attachment and 
sale of bonds — Courts of Small Causes. 

Under the provisions of section 268 of the Code of Civil Procedure (Aet 
X. of 1877) bonds cannot he sold till the end of six months from the date of 
attachment. • 

A Court of Small Causes cannot appoint a receiver. Bonds, therefore, 
on which recovery will be time-barred before the date on which a sale can 
legally be made, cannot be made available for satisfaction of the judgment- 
creditor's debt. ' \ , : • ■ ’ : 

This was a reference by Madan Shrikrishnaji, Judge of the 
Court of Small Causes at Puna. He submitted the case with the 
: following remarks ; ; : . . : 

' : * Small Cause Court Reference No. 1 of 1878. 


i • , 


!®|l§tl 


■■■■ i 


llillllllflliillSS 1 IIS 

IlSIlilliillli 


VOL. -IL] . 


BOMBAY SERIES. 


“ The plaintiff in the suit obtained a. decree in his Court in his 1878. 
favour on 30th December 1877, and in execution thereof caused Huasnsre- 
cerfcain bonds for money due to the defendant by his debtors, and 
which were in his (plaintiff’s) possession, to be attached on the v. 
18th December 1877, under section 268 of the new Civil Pro- 
dure Code. He (plaintiff) now applies to the Court for an order to Doulatbam. 
sell the said bonds, stating that some of them will be barred by 
the law of limitation in a short time. 

“The question for decision is, —whether, under the circum- 
stances, the attached bonds can be sold before the expiration of six 
months from the date of the attachment. 

“My opinion is, that they cannot be so sold. Section 268 of the 
new Civil Procedure Act (last paragraph) provides that 4 no 
attachment, under this section, shall remain in force for more than 
six months, at the end of which time, if the judgment-debtor has 
not obeyed the decree, the property attached may be sold, and out 
of the proceeds the Court may award to the decree-holder such 
compensation as it thinks fit, and pay the balance, if any, to the 
judgment-debtor on his application.’ The paragraph appears to 
me to be loosely worded. The first part thereof simply limits 
the length of the time for which an attachment, under the afore- 
said section, can remain in force ; but the latter part provides that 
the Court may sell the attached property, unless the execution 
defendant obeys the decree within six months from the date of 
the attachment. If this latter provision be fulfilled by giving 
the defendant six months’ time to obey the decree, the attachment 
must necessarily remain in force for more than six months ; for, if 
the defendant satisfies the decree even on the first day of the 
period of six months allowed, to him, the Court cannot sell the 
attached property, and if he does not satisfy it, the^attaehment must, 
as a matter of course, remain in force for a further period neces- 
sary to prepare and publish the proclamation issued under section 
287 , and also for at least 15 days more from the date on which a 
copy of such- proclamation shall have been affixed in the Court- 
house. The first part would thus seem to be inconsistent with 
the latter ; but, under the paragraph as it now stands, the Court has' . 
no power to sell the said attached bonds for six months from the 
elate of the attachment. 
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1g78 « This will, no doubt, be hard on the plaintiff; for, if the bonds be 

not sold before the expiration of six months, they may be barred, 
has Rughef- and nobody would purchase them, and the plaintiff may he de- 
sathdas p r £ ye( j 0 £ £| ie am0U nti which may now he realized by the sale thereof. 
Tulsibak rpkis difficulty would not have arisen under the old Civil Proce- 
Dodlatbaju. dure Code, for this Court had power to appoint a receiver, who 
could sue for and recover the debt due on attached documents; but 
chapter X XX VI of the new Code, which provides for the appoint- 
ment of receivers, is not made applicable to a Small Cause Court.” 

No pleader or counsel appeared on either side. 

Pee Curiam: — Under the provisions of section 268, the bonds 
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: “The place at which the said judgement-debtor resides is out- 1878. 

side the jurisdiction of this Court, hut within the district in "omrjm'Ir," 

which this Court is situated. Section 648 of the Civil Procedure Sobhaeam 

Code (X. of 1877), strictly construed, applies only to the arrests Pubbitodas 

of persons outside the district in which the Court issuing the ^obsasdas, 

warrant is situate. There appears to he no other provision where- 

hy a Court can arrest a person outside its local limits but with- 

iu the same district. The last paragraph of section 223 (Act X. 

of 1877) is general ; hut, I submit, it is controlled and narrowed 

by section 648, and, moreover, it is not applicable to Courts of 

Small Causes. The result is a strange anomaly; for, whilst, under 

the said section 648, this Court eonld get a person arrested outside 

the district in which it is situated, yet it could not do so within 

the same. ,, ■' 1 . ' -\;‘d 

“No such difficulty arose under the old Act (VIII. of 1859), 
and no such difficulty would have arisen now, had seotion 648 of 
the new Act contained the words ‘ jurisdiction of ’ or £ local limits 
of ’ instead of the words ‘ district within which.’ ))/'.''.)■ :• 

“ The question, then, for the consideration and opinion of the 
High Court is,— can the application, mentioned in paragraph 2 of 
this letter, be granted ; or, in other words, can this Court execute, 
or get executed, a warrant of arrest on a person residing outside 
its local limits, but within the district in which this Court is 
situated P 

“ However anomalous it may be, I am humbly of opinion that, 
on a strict construction of section 6l8, the above question must 
he answered in the negative.” 

No pleader or . counsel appeared on either side. ; 

is clear that section. 648 does hot apply t<Aa shshhl ::? ‘ ■ 
case in which the defendant resides within the same district in 
which the Court issuing a warrant is situate. 

Seotion 223 does not apply to Courts of Small Causes. 

It follows that a Court of Small Causes may issue a warrant 
for the arrest of a person residing in another district, hut not if 
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[APPELLATE CIVIL.] 

Before Mr, Justice Melvill and- Mr. Justice Eembalh 

ANANDBAY BAPUJX (original Plaintiff), Appellant, v . SHEHH 
BABA and others (original Defendants), Bebpondents.* 

Code of Civil Procedure (Act Pill, of 1859), Section 2^— Be- sale in 
execution of decree— Bights of judgment-creditors. 

Where property lias been sold under a decree, and the purchaser at the 
execution-sale has made default in paying the purchase-money, the remedy 
of the judgment-creditor is not limited by section 254 of Act YIIL of 18.59 s 
to a suit against the defaulting purchaser. He is entitled to recover the 
balance of his debt from his judgment-debtor, who may, perhaps, have his 
remedy against the defaulting purchaser. 

Joobrdj Singh v. Gour Bulcsh Ldl CD dissented from. 

The facts of the case are fully stated in the judgment. 

The only question argued was, whether the judgment-creditor 
was hound to proceed against the defaulting purchaser, and not 
against the judgment-debtor, for the recovery of the balance of 
money due on the decree. 

Manekshdh Jehanginhah appeared for the appellant. 

Raghunath Shivram Tipnis appeared for the respondents. 

The judgment of the Court was delivered by 

Melvill, J. This is an application to set aside an order of the 
District Court of Khandesh, by which the applicant, a judgment- 
creditor, is debarred from proceeding further against the property 
of the judgment-debtors. 

The applicant obtained a decree for Es. 343-7-11 against 
Shekh Baba and others, under which certain immoveable property 
was put up for sale. One Baksu bid Es. 350 for the property, and 
made th© usual deposit of 25 per cent.; but on the fifth day he 
failed to make good the full amount of purchase-money, and the 
property was, consequently, again put up for sale, and purchased 
for Es. 151. The judgment-creditor made an application to the 
Subordinate Judge, in which he stated that Baksu had been act* 
ing in collusion with the judgment-debtors, and without any real 
intention of purchasing ; that he was a man without means, from 

# Extraordinary Jurisdiction. No, 89 of 1877* 

CD 7 Calc. W. B. Civ, Buh 110. 
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attaeli other property of the judgment-debtors in satisfaction of 
the balance still due under his decree. This application was 
.granted by the Subordinate Judge ; but on appeal the District 
Judge reversed his order, on the ground that the judgment- 
debtors were entitled to credit for the full amount bid at the first 
auction-sale, that their debt was consequently extinguished, and 
that the judgment-creditor’s only remedy was against the default 
ing purchaser. 

A decision of the High Court at Calcutta ( Joobrdj Singh v. 
Gour Buksk Lai < x > } certainly supports the view taken by the Dis- 
trict Judge. In that case the Court said : <l The judgment-debtor is 
entitled to credit for the full amount bid for the property at the 
time of the first sale, and if he pay up any balance due to the 
decree-holder in excess of the sum so bid, he must be considered 
as having liquidated his debt, and cannot he held responsible for 
any further sum. The difference between the first and second 
sale must be realized, not from the judgment-debtor, but, as pro- 
vided by section 254, from the defaulting auction-purchaser.” 

But we regret that we feel unable to concur in this view. We 
can see no reason why a mere bid at an auction-sale should be 
held to have the same effect in discharging the judgment-debtor 
as the payment of the debt. If such were the effect, it is obvious 
that such fraud as is alleged in the present ease would be very 
common. The judgment-debtor would only have to put forward 
a man of straw, who would bid the full amount of the debt, de- 
posit 25 per cent., and then make default, and the judgment-debt- 
or would thus get rid of his liability by paying 4 annas in the 
rupee. The judgment-creditor has nothing to do with the selec- 
tion of a purchaser at an auction-sale, and we fail to see on what 
principle he can he compelled, when he has lent his money to a 
man of his own choosing, to accept as debtor in his place a person 
of whom he knows nothing, and who is worth nothing. 

We think that the applicant in this case was not bound to pro- 
ceed against the defaulting purchaser, and that he is entitled to 


(1) 7 Calc, W. E. Civ. Rul. 110. 
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recover the balance of his debt from his judgment -debtors, who 
may, perhaps, have their remedy against the defaulting purcha- 
ser. We, therefore, reverse the order of the District Judge, and 
restore that of the Subordinate Judge, with costs on the respon- 
dents throughout. 

Order accordingly. 


Astasdbav 

Bapujx 


that the appeal abated on the convict's death. 

* Appeal No. IS of 1878. 
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Melyill, J. : — The proeedings in this ease have been called 1878. 


for, with the view of hearing an appeal preferred by the convict lMPEEiTSIX 
against the finding and sentence of the Sessions Court of Puna. In 
the meantime the convict has died in jail. 


'V, 

Dongajx 

Assbajx, 


The sentence included a fine of one thousand rupees; and as 
under section 70 of the Penal Code, the estate of the deceased 
convict is still liable for the discharge of this fine, Mr. Yinayak 
Pandit asks that he may be heard against the conviction. 


Mr. Yinayak holds a power of attorney from the deceased con- 
vict, but this power was terminated by the death of the principal. 
He offers to produce a mkalatndmd signed by the convict’s re- 
presentative ; but it is clear that such representative has no locus 
standi in the ease. In criminal cases, in which the sentence in- 
volves a fine or forfeiture of property, the representative of a de- 
ceased convict is, no doubt, interested in procuring a reversal of 
such sentence, and the Legislature might, if it had seen fit, have 
given to such representative the right of prosecuting an appeal. 
But it has not seen fit to do so. That right is given to the con- 
vict only ; and, when he dies, no one can be heard in support of 
the appeal. 


The question remains,— -whether, after the death of the appellant, 
we ought, as an Appellate Court, to consider the propriety of the 
conviction and sentence, notwithstanding that there is no longer 
any person in existence who can prosecute the appeal. I think 
that we ought not. Section 280 of the Criminal Procedure Code 
says that “the Appellate Court, after perusing the proceedings 
of the lower Court, and after hearing the appellant, his counsel, 
or agent, if they appear * * * may alter or reverse the 

'■ finding and sentence or order of such Court, and may, if it see 
; reason to do so, enhance any punishment that has been awarded, 
or order the appellant to be re-tried.” It is manifest that, when 
the appellant is dead, we are unable to exercise, most of the 
functions assigned by this section to a Court of Appeal. We 
cannot hear the appellant. We cannot enhance any sentence of 
imprisonment. We might enhance a fine; but, by so doing* we 
should only be punishing an innocent person, who has had no 
b 180—4 
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Poxgaji 

Amhn 


proceedings in a criminal case after the death of the convict. 
But the proceedings in that case had been called for under sec- 
tion 297, and we were sitting as a Court of Revision. No person 
has any right to be heard before the High Court in the exercise 
of its powers of revision. The Court is not supposed to be acting 
on the application of the convict, but in the exercise of its power 
of supervision over subordinate Courts, and with a view to cor- 
recting their errors. 1 think that we should have power to inter- 
fere in the present case, as a Court of Revision, if we saw any 
error, in law, invalidating the conviction, or if the sentence were 
too severe for the offence which has been held by the Sessions 
Court to be proved. But I can see no error in law, nor is the 
sentence excessive, if the facts be as the Sessions Court has 
found them. We cannot, therefore, exercise our powers of re- 
vision ; and, considering the case before us solely as an appeal, 
I am of opinion that the appeal abated on the death of the 
appellant, and that our functions as an Appellate Court ceased. 

Eemball, JT.: — I agree in thinking that the representatives of 
the deceased convict cannot prosecute this appeal. But I am 
unable to concur in the view that the appeal abated, and our 
functions t as an Appellate Court ceased upon the death of the 
appellant. \ 

The question is not without its difficulties; but my opinion is 
that, as the hearing of the appellant, his counsel, or agent, is not 
an indispensable condition to considering an appeal, and as every 
thing that was necessary to be done to enable us to hear this ap- 
peal was done before the death of the appellant, we are bound, 
having the record and proceedings, before us, to dispose of the 
case on its merits. 
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Assuming 'that iKelaw imposes no obstacle, I donot think the 
question of our ability to proceed ought to be affected by the con- 
sideration that we are unable to exercise some of the discretion- 
ary powers Tested in us as a Court of Appeal, or able to exercise 
others to the detriment of an innocent man unheard. It may, 
or may not, be to the interest of the representative to clear the 
memory of the deceased appellant ; but, irrespective of that ques- 
tion, I think the balance of advantages to such representative is 
in favour of the appeal being considered. Supposing the fine' 
not to have been paid at the time of his death, the property of a 
'..■deceased convict Is, as we know, answerable in the hands of -his 
legal representative for such fine, provided that the period limited 
for 'its levy has not expired. And there is this further to he con- 
sidered, that the Appellate Court, in consenting to call for the 
papers, has so far pronounced in the convict’s favour. 

It is an undoubted fact that a great number of appeals are dis- 
posed of by- this Court, without the appellants being heard in per- 
son or by counsel ; probably because the appellants are in jail 
and 'are too poor or too ignorant to employ counsel. No doubt the 
proviso as to appearance in section 280 of the Criminal Procedure' 
Code applies to such cases; but whatever may have been the in- 
tention of the Legislature, it would also literally apply to the case 
now under consideration. I have no doubt that, as a Court of 
Bevision, we could dispose of this case, but I think wa are bound 
to decide; it as a Court of Appeal. ' : . 

[The learned Judges, having differed In opinion, as appears from ; the. 
above minutes, the ease was laid before the Honourable Chief Justice under 
.'theprovisions of section 271 of the Cod© of 'Criminal Procedure.] 

' Westropp, .0. 1 . It is true that' the fine, which is leviable out ' 
, of moveable property only ; of the convict (Criminal Procedure Code, ' 
'section 807, 'Beg* v. LaUd Eamar (1) ) continues. to, be so leviable 
afWiis death (Penal Code, section 70 ^>), and, therefore/' his . re-' 

(1)5 Bom s BE. 0* Bep* €3 €r._Oa, 

or administrator of the offender irhdutid ; 
ho pay such a fina out of the assets eometo'his hands— (2 Williams oa Hxrs ' 
1740, 7th edn.) y , / • , ' / , ' ■ , ; 
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preservatives or legatees, as me case ^ ~ ~~ ” 

A — ]ieen wrongfully imposed, injuriously affected after his dea . y 

lMF “f SIX the sentence which, so imposed the fine, and have an interest m 
Dohg/ji oontimiing the appeal which he had instituted m his We ' 1 * 

iZTnoi, JLr, so f» as I can pared™, any authority gave 
either capressly or ty direct implication , to thorn to continue auda 
an appeal, or to bring a new appeal. The Criminal Procedure Code 
has not made any provision for the continuance of the appeal either 
by the heir, or devisee, or executor of the deceased convict, or by 
any other person. The High Court cannot itself assume the posi- 
tion of the appellant and conduct the appeal, and has nor power 
conferred upon it to depute any other person to do so. It has 
been frequently held in England that an appeal lies only where it 
is given by statute, expressly or by inevitable implication, and 
in "this respect differs from a certiorari, which is a common law 
right, and always lies, unless it be expressly taken away. (The 
ease«me collected in 1 Burns’ Justice, Titles ‘Appeal,’ p. 219, and 
< Certiorari’ p. 617 , 30fch edn.) Section 2S6 of the Criminal Proce- 
dure Code prohibits appeals in any case except those provided 
for by the Code itself, or by any law for the time being in force. 
The power of revision in the High Court is not, indeed, a common 
law right like the writ of certiorari, but it is given by section 294, 
297 of the Criminal Procedure Code (1872) in the widest terms, 
and is even more extensive than the proceedings by certiorari to 
which the Court of Queen’s Bench resorts upon application only, 
whereas the High Court may and frequently does exercise its 
power of revision ex mero moiu. Section 297 shows that the case 
may be either called for by the Court itself, ox may be reported for 
orders, or brought to the knowledge of the Court in any way, so that, 
even though there may be no right in the next of kin, legatee, or 
other representative of the deceased convict to appeal or continue 
an appeal already lodged by the convict, such representatives are 
not without the means of attaining justice. They may bring their 
grievances to the knowledge of the Court, which will, if aprimd 
fade case, for interference he shown, call for the record with a 


v.v 
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It is a®. important branch of its duty of supervision, of the Courts 1878 
subordinate to it. &o in England “ it is the undoubted preroga- i JrPEEATE i X 
tive of the Crown to see that all inferior jurisdictions are kept «• , 
within thoir proper bounds, and on that principle the whole doc- Amliu 
trine of certiorari proceeds,”* 1 ) and, therefore, the Court of Queen’s 
Bench, the medium through which the Crown exercises that pre- 
rogative, having a general super intendency over all Courts of 
inferior jurisdiction, may award a writ of certiorari to remove the 
proceedings from any of them, unless some particular statute or 
charter invests them with absolute judicature.* 2 ) The circum- 
stance that the jurisdiction under that writ is one of supervision 
and not of appeal, may account for the decision in Beg. v. Bo- 
hertsi f ^ shortly reported thus The defendant, being ; . , 

a bricklayer, was convicted for not building party walls accord- 
ing to the statute, and having brought a certiorari died before 
argument, notwithstanding which the Court would go on and 
affirm the conviction.”* 4 ) 

If I am right in supposing that the determination of the Court 
of King s Bench in that case proceeded upon the principle of hhSsifS 
supervision, it is an a fortiori precedent for the High Court, which, 
in the exercise of its duty of superintendence, may and, perhaps’ : 

most frequently does act ex m,ero motu. I have not been able to ' 7 ' ; yK 

find any instance of the Court allowing an appeal from a convic- 
tion or a writ of error in a criminal case to proceed where the ap- 
pellant or plaintiff in error had died. I infer from this that the 
Court of Queen’s Bench would regard the proceedings in such 
cases as having finally abated, and would, in a manner, apply to 
such proceedings the maxim which Courts do apply to civil actions, 

and more especially to such actions when in form ex delicto 

“actio personalis morihir cim persona.” I do .not, however, know 

any criminal ease in which the English Courts have expressly re- 
sorted to that maxim* 


m F,:r FoSier> J -> & tie caso of the King v. Berkley, 1 Kenyon 81 at p. 103. 
2)1 Ennis’ Justice of the Peace, tit. ‘ Certiorari; pp. 6l6, 617. 

(!i} $ Strange's Eep. 937. 

; 7 W See also Bex v. The Justices of Yorkshire, 9 Dow. and Ry. 204 which 
wwev-er, an application by two defendants, is not so much in point, as 

b 216—1 


V ■ V :. ■ V : 'V v 

”, ' h J , 1 - ' a * % 


wHsmmm- 



. ■ ... 1*6 • ; . 6" 

111.; v'.rv v7 7 


I 1 1 . 

7%' ,77 1 ■' 

I ’ 1 ' 

I d i ! : 


, 


\ 


' 77777. .V-.v-::' ;;,vv ,:,,7 

v : Vi, 

: 7 /7 i7 

' ■ ■■ V V ; V ! 

. l h- ' ■ 7 7 f7- : 6vr 



THE INDIAN LAW BEPOBTS. [VOL. II. 

Mv opinion is, that the appeal in the present ease lias abated, 
and "cannot be permitted to proceed farther. I think that the 
Hisck Court has, however, the right to call for the record, and 
make such order thereon as it may deem to be due to Justice. I 
do not understand that my opinion is required by my brothers 
Melvill and Kemball on tbe question whether such a case has 
been made as to render it desirable that the record should be 

brought up. 

April 29. Per Curiam The appeal abates. 

Order accordingly. 


Dongajtc 

Akdaji. 


[ORIGINAL CIVIL,] 

Before Sir M. B.Westropp, Xt„ Chief Justice, and Sir Charles Sargent , 

J [A, Justice. 

m<wmvr TOOMX byhis constituted Attobneys EHIMA DOLLS 

THU CEE it LILADHUE EISSOWJEE (Defendant).* 

Splitting came of action-Tra, desman’s account- Act IX of I860, Section 
34 — Small Came Court jurisdiction . 

A tradesman cannot, by keeping separate accounts of his dealings with a 
customer, split his cause of action so as to bring his suit within the juris- 
diction of a Small Cause Court in the Presidency towns. 

This was a case referred for the opinion of the High Couit, ™der 
section T of Act XXVI of 1884, by J. O’Leary, First Judge of the 
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of the later accounts so'.as 1 fo ; keep tile amount due in respect of 
them, under tlie sum of Es. 1*000. Ike present suit was brought 
to recover Es. 967-12-0, which was the amount due upon the ear- 
liest of the accounts. The adjustment of this account had taken 
place on the 7th July 1874. 

On the ISth May 18/7, Cassum J oomci, by deed, assigned the 
total amount (Es. 4,540-8-3) due to him from the defendant to the 
firm of Ilhima Bella, 


Thuckee 

Liladhub 

Kissowjee. 


The deed recited that the debt was due on 
foot of several accounts, signed and adjusted by the defendants, and 
it specified the different accounts and the amoimt due on each. It 
purported to assign “all that the said sum of Es. 4,540-8-3,” and 
it contained the usual power to sue for and recover “the said sum 
of Es. 4,540-8-8.” 

; By . a letter of 4th January 1877 the defendant received notice of 
the assignment, and was called upon to pay to Khima Doha “the 
Bum of Es. 4,540-8-8, being the total amount. due.” 

- The case stated by the First Judge, contained the following 
observations : — 

“ ’ For til0 defendant if was contended that the plaintiff, Oassum 
Joomi, having assigned all his interest, could not, either in person 
or by attorney, sue for and recover the same, and it was further 
contended that, if Khima Doha & Co. were to be regarded as plain- 
tiffs their claim was for a sum exceeding Its. 1,000, and that they 
could not sue m this Court without abandoning the excess. 

. 1 1 was of 0 r ,1E1011 as the suit was constituted, the plaintiff 
might have a decree! 

“The case was not argued before me with reference to the -Judg- 
ment of Couch, C.J., in the ease of Blackwell 8$ Co. v. Samar 

(6 ,®7- IL Ee P- G - 88,) as to whether the letter of 
4th June 18,7 did not consolidate the claims. 

“It viH he observed that the adjustment sued upon, was made 
on July 7th, 1874, so that more than three years have now elapsed 
Kom ine date of the adjustment. I would have been wiUinc to 

Miie araeii dmc-iit in the case as to names of parties, or other- 
•W1S&, necessary for the purposes, of justice. 


:V .; . m 



Cassum Jooma, the creditor, appears, indeed, to have kept se- 
parate accounts, in the liope of being thereby enabled to split Ms 
demand, and to sue on each of them in the Court of Small Causes, 
and thus to frustrate the law which prohibits the splitting of 
a cause of action. We must decline to co-operate with him in 


(3) 6 Bom. EL 0. Bep. 88, 0. C. J. 
(4) 1 Ex. 479. 


U> Ex. 479. 
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Jooma « j judgment for the plaintiff for the sum of Es. 987-12-0 
tJckbe and costs, and I certified plaintiff’s costs, Es. 34. At the request 
of defendants’ solicitor I gave the above judgment contingent upon 
‘ the opinion of the High Court on the question— whether, under the 
above state of facts, this Court was competent to make a decree m 
. the case against the defendant.” 
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< Cassum Jooma was in Court assenting to the carrying on of the 


InurariUj for defendant :-The assignment made the debt a 
debt due to Khima Dolla. The debt assigned is a debt oi 
Es. 4,540, and the only power given is a power to sue for that sum. 
We say the notice of the 4th June 1877 consolidated the claim 
There is only one cause of action in respect of all six accounts, anc 
the plaintiff is attempting to split his demands contrary to Grim y 
v A ykroyd W The test is, whether the whole claim could not have 
been included in one count The case is not distinguishable from 
the ease of Blackwell * Co. v. Sinnar Aimed «. Wickham v. Lee 
was also cited. 


13. Tyahji for plaintiff :-The transactions were distinct, and the 
parties have throughout treated the accounts as separate, wMch they 
were entitled to do. Payments have accordingly been made m 
respect of the subsequent accounts, leaving the amounts due on the 
prior accounts undiminished. The accounts are in separate books. 
These circumstances show the intention of the parties. The cases 
show that the course of dealing is to be regarded by the Court. 

Westbopp, 0 J. We think that this is the case of a trades- 
man’s running account, and, therefore, falls within the authority 
of Grimily v. Aykroyd . (4) 
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Reverse the judgment of the Small Cause Court, and let a non- 
suit be entered. 

The plaintiffs must pay the cost of the suit and of this reference, 

Order accordingly. 

Attorneys for the plaintiff: — -Messrs. Bajandina and Bhugwan - 

dm. 

Attorneys for the defendant :-~~Messrs. Lynch and Tobin . 
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; -A87E ' Decisions of the Bombay Sadr Adalat on the right to maintenance re- 

• viewed. 

Satitsib.1i M . La]cshni y# Zakhmidds Gopaldds (1 Bom. H. C. Eep. IS), Chandra- 
Lttsimibai bUgdbdi v. KasMnath (2 Bom. H. C. Bop. 323), and Timmdppd v. Par. 
axd S ada sit me& Zridmmd (5 Bom..H. C.Bep. ISO A. 0. J.) disapproved. 

Ganqla. jjg aT dm Sit&rdm v. Sonic dbdi (10 Bom. H. C. Eep. 483) considered. 

Bnjjomonty Dossee t. Shibchander Midlick (2 Hyde. 103), Kheiramani 
Din t. Kdshmdth Das (2 Beng* L. E. 15 A. J.), and Gangdbdix . Bit dram 
(lad, L. B. 1 All 170) approTed and followed. 

' ■ This was an appeal from a decree of Marriott, J., for the defend-, 
ants in a suit for maintenance brought by a widow ' against Her - 
, ' , deceased husband's grandmother and unde. It was proved that, , 
many years previously to the suit, and previously to the death 
of the plaintiffs husband, Ms uncle (Le. 9 the second defendant 
Sadasiv} had sued for and obtained a partition of the family pro- 
perty, and that he had not subsequently become re-united in estate 
with any member of the family. After the death of the 
plaintiffs husband, his uncle (the defendant Sadasiv) took the 
plaintiff to his house ‘ for the purpose of performing the requisite 
funeral ceremonies in honour of the deceased, and he offered 
to maintain her and her infant daughter if they continued 
to reside with him ; but the plaintiff, after remaining thirteen days 
in his family, departed with her child, and went to reside with her 
own father. She alleged that Sadasiv and his wife did not treat 
her well ; but the Court was of opinion that she had no cause of 
complaint against Sadasiv, nor any excuse for leaving his house, 
but that she desired to obtain from him a separate maintenance. ' 
The facts of the case are fully set forth in the judgment of the 
Full Bench. 

B> Tyabji (with him Tdang) for appellants : — We admit that 
the appellant failed at the trial to establish her right to mainte- 
nance out of the Fanaswadi property, purchased by the defendant 
Luximihai. But we contend that the defendant Sadasiv, although 
he may have spent his share of the family property, continues 
to be liable to maintain the plaintiff as being the widow of his 
nephew Dhakji. “ Females of the family" have a right to main-* 

. tenanc© : Mann, ch. Ill, pi 55 to 60; Cole. Dig., bk. IT, eh. I, 
see.: 2, pL 69 to 43. As to the persons included in this class : Cole. 
Dig., bk. Y, ch. Till, sec. I, pi 399, oh 6: Mel, bk. II, ch. IT, 
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see. 1, pL 11, 12. Men are prohibited from alienating the whole 1S7S 
of their property, in order to prevent their being incapacitated SatitbibIi 
from maintaining their families: Cole. Dig., bk. II, eh. IY, sec. 2, JB ^ 
pL 18. AND SADA- 

As to the right to maintenance, 2 West and Bilhkr , Intro., p. 30 ? siv Ganoba. 
Rdi LaJcsImi v. Lakhmidds Gopaklds ,0)- Chandrdbhdgdldi v. Ah- 
shindth Fithalj® Timmdppd v. Parmeshridmmdj® Udardm Si- 
fdr&m v. SonkdbdiM Visalatchi Animal v. Annasamy Sastri,®) 

Baja Pirthee Singh v. 2fo£ro RajkooerS 6 > These cases show that 
residence with her husband’s family is not essential to the widow’s 
right. Family property after the partition retains its ancestral 
character (per Couch, O.J., in Lakshmibdi v. Ganpat MorobaF ' 1 ) , 
and therefore, we contend, continues liable to maintain the females 
of the family. 

The case of Khetramani Ddsi v. Kashindth Dds should not 
be followed in Bombay. It proceeds on a distinction between 
moral and legal precepts not recognized here': per Sausse, O.J., 
in Prdnjimndds v. DevlmvarbdiS 9) The husband’s nearest kins- 
man is bound to support the widow (Cole. Dig., bk. IY, eh. I, 
sec. I, pi. 13), and if his family he extinct or destitute of means, 
her father’s family must do so : Ibid. The plaintiff left the family 
house in consequence of proper food not haying been provided for 
her child. This fully justified the step. 

Latham (with him Inverarity) for the respondents : — Although 
partition leaves the property ancestral as between the divided 
parcener and his issue, it is by partition discharged of general 
family burdens, including maintenance of the widows of other 
parceners. The term ancestral property has no meaning except 
as between a man and his descendants. The son of a brother can 
only claim, through his father. If the property be discharged as 
regards the latter, it is so as regards the former. The observa- 

(i) 1 Bom. H. C. B,ep. 13. (2) 2 Bom. H. 0. Kep. 823, A. 0. J. ' , . ' . ’ , : 

< 3 ) 5 Bom £L C. Hep. 1*30, A. C. J. <*> 10 Bom. II. 0. Bep. 483. 

(5) 5 Mad. H. C. Bep. 150. 

($) 12 Being. ii. Bep, 23S ; see 20 Gale. W. B. 21 Civ. BuL 
m 5 Bom. H, C. Bep, 128, 135 O. C. J. 

< 8 > 2 Bong. L. B, 15, A. J., S. C. 9 Calc. W. B. 413 and 10 Ibid. (F. B.) 89, j ■" 

00 1 Bom. II. C. Bep. 130 ; see p. 133. ; 
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behalf of the respondents, 


H) 5 Bom, 128, 0. C. J. < 2 > 1 Bom, H . 0. Bep. 13- 

(S) 2 Bom. H. C. Hep. 323. ( 4 ) 5 Bom, H. 0. Bep. 130, A. 0. J. 

(sy 10 Bom, H. C. Bep. 483. .<$ 5 Mad. H. C. Bep. 150. 

(?) 2 Beng. L. E. 15, A. J. (®> 2 Hyde. 103. 

CO 9 Bom, H. 0, Bep. 283. 

TO Bp. Ap. J60 of 1874 Printed Judgments for 1875, pp. 84 and 87, 
since reported in 12 Bom, H. C. Hep. 69, 
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lion?, of Couch, O.J., m LaMrnMi v. Gmpat Moroba, ,&> which 
have been relied on, are not inconsistent with that view. 

_ A man may possibly be bound to maintain his widowed daugh- 

dddl! ter-in-law ; but where is the Court to stop if it holds him hound 
bivG-axobL io maintain Ms separated nephew or that nephew’s widow, or 
the widow of any sapinda, separated or unseparated, however 
remote? The eases of Bdi Laklmni v. LaMmiidds Gopaldds 
Cha ndrdbhdgdhai v. Eashindth Vit'aal ^ and Tmmdppd v. Par- 
meskriammd , (4) which have been cited in support of the plaintiff s 
right, do not rest upon any quoted authority. The case of 
Uddrdm Situr am v. SonkdMi 1$ does not, so far as its facts go, 
support the plaintiff’s claim, and the dicta relied on were extra- 
judicial, and not sustainable by the treatises in Hindu law. The 
case of Visalatchi Ammal v. Annamny Sastri^ so far as decided 
by the High Court, is not in point. The texts quoted from Manu 
sound in morality and not in law : Khetrdmani Bdsi v. Edshindi/i 
jjdsjfi Bvjjomoney Dossee v. ShibehandarS s ~> The duty of main- 
tenance is as much inculcated in the text hooks of Bengal as 
in those of Bombay. If there be an obligation to maintain, it 
extends only to aged parents, wife, and children who are minors. 
See Strange’s Manual, pi. 208, 209, quoting the Mitakshara. 

From the Mayukha, eh. IY, see. XI, pi. 9, it is to he infer- 
red that the burden of maintaining other persons is imposed merely 
upon Mm or her who takes the family estate. The distinction as 
to separation, taken in Rdmdbai v. Trimbak Ganesh Desdi is im- 
portant. There is no difference in principle between a deserted 
wife (the plaintiff in that case) and a widow. The evidence here 
shows that the plaintiff left the family house with her child at her 
own pleasure, and was not ill-treated. 

Lakthmm B&mchandra y. Sarasvatibai 0°) was also cited 
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Westkopp, 0 j. Ganoba Ananta, the husband of the first de- Jt878 
fendant Luximibai, died, leaving, by her, two sons, Sadasiv (the s A y ITSI Bir 
second defendant) and Balcrustna, and one daughter Anantibai. j iUXI ^ IB ^ I 
Balcrustna was transported to the Straits Settlements, whence he and Sadasiv 
returned in 1850 or 1851, and died in 1387 or 1868, leaving one son Ganoba. 
Dliakji, of whom counsel stated on the argument of this appeal 
that he (Dhakji) was born in 1839, before the partition which we 
shall presently mention, but of this there is no proof. It was not 
asserted that he was married until after the partition. He has died, 
leaving, surviving him, his widow, the plaintiff Savitribai, and an 
infant daughter who died during the pendency of this suit and be- 
fore the present appeal. In 1852 Sadasiv Ganoba instituted a suit 
against his cousins, the sons of Shivshanker, brother of Ganoba 
Ananta, and his (Sadasiv’s) brother Balcrustna, and a Parsi mort- 
gagee, at the Equity Side of the late Supreme Court, in which 
suit a decree for sale and partition was made by Sir Erskine Perry 
on the 25th September 1852. The family property, the subject 
of that suit, consisting of a house in the Kalbadevi Eoad and a 
ehawl, with an appurtenant bungalow, situated in Fanaswadi or 
Agiary Lane, was sold in the year 1853, pursuant to that decree. 

By the plaint in the present suit the plaintiff has claimed a 
moiety of the ehawl and premises in Fanaswadi, or, in the alter- 
native, an award of maintenance generally, without referring to 
any particular property. At the sale .in 1853, the ehawl and bun- 
galow in Fanaswadi Lane were purchased for Es. 4,400 by one 
Damodhar Eamchander in his own name, but, in fact, for the first 
defendant Luximibai, to whom he conveyed them by deed on 
the 7th August 1854. The Es. 4,400 are satisfactorily proved to 
have been part of the proceeds of her personal ornaments (con- 
stituting her stridhan) sold for her by Crustnath Eamchander, 
a clerk in the office of Messrs. Oraigie, Lynch, and Owen, who de- 
poses that he has known the defendant’s family for thirty years, 
and has, during twenty-eight years of that time, managed the pe- 
cuniary affairs of the defendant Luximibai, in which statement, and 


especially as to the sale of the jewels for her, he is, in his evi- 
dence, supported by Damodhar Eamchander as well as by the 
, defendant Sadasiv. About Es. 5,200 or 5,300 were realized by 
218—2 ■' 1 ; 
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-j. Returning to the partition suit, it ap- 
to have been concluded by the distribution, by the Master in 
' le proceeds of the sale of tne immoveable property in 
Hoad and Fanaswadi, already mentioned ; one moiety 
of which proceeds was made over, in accordance with Sir E. 
Perry’s decree, to the sons of Shivshanker, and the other moiety 
to Sadasiv and Balcrustna in the form of a cheque for 
Hs. 5,506-1-0 on the Oriental Bank, which cheque was, in August 
1858, * given to them by the Master in Equity. Sadasiv deposes 
that he and Balcrustna went together to the bank, and, having 
obtained the amount of the cheque, returned home, and then and 
there divided that amount equally between them, and as to this 
division of the money, Sadasiv is corroborated by Crustnath Eam- 
chander, who has sworn that it was made in his presence. Sadasiv, 
who is a’ clerk in the service of the G. I. P. Bailway Company, and 
has been so for several years, said that he expended the whole of 
his share of the Rs. 5,506-1-0 in paying debts and in purchasing 
about Rs. 500 or Rs. 600 worth of ornaments for his wife, and 
that he did not know how Balcrustna expended his share of the 
Rs. 5,506-1-0. An attempt was made by the plaintiff, in the course 
of her case, to prove that the chawl at F anaswadi was, in fact, bought 
by Sadasiv and Balcrustna jointly, and that Damodhar Ramchan- 
der was their trustee for that purpose. Her witnesses to establish 
that state of facts were Narayan Luxuman and Yishnu Mahadev. 
The former was a clerk in the office of Mr. Hancock, a solicitor, 
and, as such, conducted the partition suit on behalf of Sadasiv, 
the plaintiff in it, and also the case of Balcrustna as one of the 
defendants in the same suit. He deposed that, at the time of 
the sale in it, Sadasiv said to him that “ the property to he sold 
was ancestral property, and that he should keep one portion of it 
for himself and his family.” He also said that “ Sadasiv purchas- 
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Bakrastna in the ehawl three or four times, and that he knew 1878 


very little either of Sadasiv or Balcrustna since the suit of 1852. Savitriuai 
T he alleged conversation as to Sadasiv purchasing a portion of 


V. 

the family property was denied by Sadasiv on solemn affirmation, akb SAnlaiv 

GtaXOBA. 


The other witness, Yishmi Mahadev, had, as a tenant, occupied 
a part of the Fanaswadi ehawl, and swore that he paid rent du- 
ring Balcrustna's 'life to him for it, but he admitted that he did 
not obtain from him any receipt for that rent, and that his ten- 
ancy concluded by his being ejected by Sadasiv (on behalf of his 
mother Luximibai) , who had to sue the witness Vishnu Mahadev 
in the Court of Small Causes for the last three months' rent, for 
which he obtained a decree, although the witness admitted that 
only one month's rent was due. This same witness denied, in the 
presence of Dr. Dallas, the Attorney for Paupers, that any such 
suit was brought against him ; and his evidence as to the payment 
of rent to Balcrustna (which was fully contradicted by the de- 
fendant Sadasiv, who assisted his mother, the defendant Luximi- 
bai, in managing the Fan&swadi j>roperty,) seems to have been 
undeserving of credit, and to have been inspired by his resent- 
ment against Sadasiv. Purshotam Khandushet was also examined 
on behalf of the plaintiff; but he evidently knew little of the par- 
ties, and established nothing of importance. Under these circum- 
stances, we were not surprised to find that Mr. Tyabji, as 
counsel for the plaintiff, admitted, at the conclusion of the ease for 
the defendants in the Division Court, that the plaintiff had “made 
out no case for a charge on the ehawl ” of her maintenance. An 
attempt, by the witnesses for the plaintiff, was made to show that 
Balcrustna, after his return from transportation until his death, 
lived in union with Sadasiv, but that attempt was completely de- 
feated by the evidence for the defence, which showed that, at the 
time of the partition, already mentioned, Balcrustna had lived in 
the same house with Sadasiv and Luximibai at Vittulwadi, but 
almost immediately afterwards left them and lived separately 
(until within six months of his death) at Mahim, only occasionally 
visiting Sadasiv and Luximibai, who had, about one year after 
Balcrustna left them, gone to live at Fanaswadi. On Balcrustna’s 
being seized by Ms last illness, he was, on medical advice, brought, 
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1S7g about six months before bis death, by badasiv 
in 1887 or 1888, Balerustna died 
her own 

LnxiMiBAt r A . , 

anuhSaba.it in 

Ganoba. a ] 

party on bis death in 
without lea-ring any property : on 
f endant Sadasiv, took her to the house in 
purpose of performing the requisi 
of Dhakji, and offered to maintain 
they continued to reside with him ; but she, after a »uj 
teen days in his family, departed with her child, a— •• 
witli her own father. She alleged that Sadasiv and his wife and 
the tenants at Fanaswadi did not treat her well. She admitted, 
however, that no personal violence was used to her, and eventually 
her complaint did not go beyond an assertion that the comfort of 
herself and her child was not sufficiently considered by Sadasiv 
and his wife, a woman of about the same age as the plaintiff; and 
that the child was not supplied by them with milk. The plaintiff 
did not offer any testimony, except her own, to prove ill-treatment, 
and the impression which her evidence left on our minds is that 
|p|W she had not any serious cause for complaining against Sadasiv or 
leaving his house, but merely that she desired to obtain from him 
a separate maintenance. She had originally presented a petition 
for the aid of the attorney for paupers, Dr. Dallas, which was, m 
the usual course, referred to him. On inquiry into her case, he 
declined to institute a suit for her as a pauper, and advised her 
to reside with her husband’s uncle, the defendant Sadasiv, and 
she admits that her father gave her similar advice, hut she declined 
to act upon it. Afterwards, with the pecuniary assistance of her 
father or some other relative, she brought the present suit 
against LuximiMi (the mother of Sadasiv and Balerustna and 
paternal grandmother of Dhakji) and Sadasiv. The Court of 
first instance (Marriott, J.) dismissed the suit with costs. 

The plaintiff subsequently was granted the aid of the attorney 
for paupers, Mr. Fletcher, to bring this appeal against the decree 
of the Division Court, and the appeal was very well argued by 


The plaintiff was examined on 
behalf, and admitted that she and her husband Dhakji 
_ the house of his maternal uncle Bhagvantrav Ramchander, 
,nd that Dhakji (who, if his father Balerustna had left any pro- 
1867- 18G8, would have taken it) died in 1872 
which event, his uncle, the de- 
i which he lived, for the 
site funeral ceremonies in honour 
her and her infant daughter if 
sojourn of thir- 
and went to reside 


Savitribai 
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Mr* Badrudin Tyabji and Mr, Telang on her behalf, and Mr, 
Latham and Mr, Inyerarity on behalf of the defendants. 

The result of the above-stated facts is that there has been a 
complete partition of the family property, not only between Shiv- 
shanker’s branch on the one side, and Granoba’s branch on the 
other, but also between Sadasiv and Balcrustna, the sons of 
Granoha, both as regards residence and property. So far as 
appears, none of Balcrustna’s share is forthcoming, and he had 
probably expended the whole of it before his death. Sadasiv’s 
share has also been expended, and he, at the time of the institution 
and hearing of this cause, appeared to be dependent on his salary 
as a clerk for his livelihood. The Fanaswadi property cannot, since 
the partition, and since the sale to Luximibai, be deemed to con- 
stitute any part of the paternal family estate. When purchased 
by her, with the proceeds of her jewels, it became her stridkan , 
and is not, in anywise, liable to the maintenance of the plaintiff 
Savitribai. Independently of Fanaswadi, it was nob contended 
that this suit could be sustained against Luximibai, or that she 
was personally liable to maintain the plaintiff. The suit, therefore? 
is thus reduced to one against Sadasiv personally as uncle of the 
husband of the plaintiff. The question is — can the plaintiff, 
not finding it agreeable to live in the house of her husband’s 
uncle, sustain this suit for a money allowance, by way of mainte- 
nance, against him who has separated in estate, so far back as 
1858, from, the branch of the family to which her husband and 
his father (Sadasiv ’s brother) belonged, who had no paternal 
estate in Ms hands at the institution of this suit, and who did not, 
and could not, so long as the plaintiff lived, inherit any property 
from her husband upon whom the estate (if any) of Ms father 
Balcrustna would have devolved. ' : v .V 


We think that we may assume it to he well-settled Hindu law 
in this Presidency that the widow whose husband was, at Ms 
death, undivided in estate from his father, or the widow of one 
undivided, at Ms death, in estate from his brothers, or nephews, 
or other relative, would, in the first ease, if there be sufficient 
ancestral estate in the hands of the surviving father, or, in the 
second case, if here be e itlicient ancestral estate in the hands of 




— ^ a reasonaoie maiiHitfuaiiw ^ — — -v 

Si T IBAI sec. VIII, pi- 7; Naiada, XIII, pL 25, 26, 27, 28 ;W Jethee 
Sheobdi,™ Vishnu v. Gangabai™ Bhagvcmt Gomnd v. Guzd- 
l *G-AsoBi.. 5^(4) Akildbui v. Mokunji , (5) Bdi Amrit y. 54* Mdnik . (6) The 
same law has been laid down, by a Full Bench in the N. W. Pro- 
vinces, in the ease of a widow against her father-in-law in tne 
possession of ancestral estate: Lalti Kuar v. Ganga BishnuS ')■ 

On the question whether such a widow can claim mainte- 
nance against her husband’s father, brother, or other relatives 
not in the possession of any ancestral estate, or separated m 

.g decisions, 
which they 


estate from her husband, there have been conflictinj 
"We proceed to examine them and the grounds on 
rest. ; , v . : : y 

In Bdi Lakshmi v. Lahhmidds Gopahlds^ which was cited 
for the plaintiff, a widow sued her step-son for maintenance. 
The Sadr Amin and the Assistant Judge made decrees against 
her — 'the latter on the ground that, having obtained a share of 
her deceased husband’s estate and having lived by money-lending 
for thirty years, she was not entitled to maintenance as against the 
defendant, or, after his death, which occurred during the suit, 
against his sons. A Division Bench of the High Court (consist- 
ing of Newton and "Warden, JJ.) in 1863 reversed that decree 
on the ground that, notwithstanding the above facts, the obliga- 
tion of maintaining her would still attach to her husband s re- 
latives, should she then be destitute of the means of living, and 
the case was remanded in order that^the question of her destitu- 
tion should be enquired into. Those learned Judges cited no 
authority fox their opinion, and the report does not show that 
any was mentioned by the pleaders. The Hayukha (on. IV, sec. 
4, pi. 19) recognizes the right of a step-mother or step-grand- 
mother to a share of the family -estate, in substance to 
maintenance out of it as against her step-son of step-grandson 

: :h) Dr. Jolly’s Trans., .pp. 97, 98; 3 Dig., life. V, ch. VIII, pi. 405, p. 474, 

Os) 2 Bore. 640, 643, 644. W 1 More. S. D. A. Kep., 163. 

W 8 Hare. 120, <“> 9 Barr. 35)7. . Vv 

“W 12 Bom. II. C, Hep. 79, U) 7 Nv V . P. Hep, 261. fAspSE 
' V . ' (8) 1 Bom. H. C. Rep. 13. / dv'yib 




ill whose possession it may be ; but we find no Hindu authority for 
' saying that, after' she' -has received and spent her full share given' 
to her as maintenance, she is entitled again to charge the estate, 
or her step-son or step-grandson, for another share or further main- 
tenance. It seems against reason, and a premium upon extrava- 
gance, to hold that she would be so ^entitled. We are not aware 
that there is any Hindu authority for saying that the text of 
Mann, ch. VIII, pL 889, and 3 Dig., p. 400, to which we shall 
presently advert, have been so applied to step-sons or their issue. 

This (Bdi Lakskmi v. Lakhmidds Gopaldds) is the first reported 
ease in this Presidency in which there has been ruling that, af- 
ter a widow has received a share of the family estate for her main- 
tenance (and she does not appear to have alleged that it was not 
as full a share as she could lawfully claim), she has been per- 
mitted, after she has exhausted that share, to maintain a suit for 
further maintenance either against the estate or the defendants 
personally. 

In the absence of any authority quoted for such a decision, it 
is impossible to regard it as satisfactory. Even if it be sustain- 
able, it would not support the present suit, which is not against a 
step-son or his issue, but against |an uncle of the plaintiff’s husband. 

Ohmidrdbhdgdbai v. Kashindth VithalW has also been cited for 
the plaintiff. There, a widow whose husband had been separated in 
estate from his father, and who herself was residing in the house 
of her own father, sued her father-in-law for an annual money 
allowance to provide maintenance, clothing, &c., for her. The 
Munsif made a decree in her favour, which, however, the District 
Court reversed on two grounds : 1st, her husband’s separation 
in estate from his father, the defendant ; and, 2nd, that she had 
inherited property, and, therefore, was not in such indigent 
circumstances as to need maintenance from the defendant. She 
specially appealed to the High Court on three grounds:’ 1? 
that the circumstance of her succession to her mother’s money 
did not deprive her of the right to maintenance against her late 
husband’s family ; 2, that her mother’s money had been all ex- 
pended by the plaintiff in funeral ceremonies for the benefit of 
a) 2 Bom. II. 0. Hep. 323. 
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im her mother; and, 3? tliat the District Court omitted to raise an 
issue as to her then present circumstances, Newton and Warden? 
v m JJ.j who had decided Bdi Lakshmi v. Lakhmidths Gopaldm ? re- 
Lrxnnxrti verser j the decree of the District Court, and remanded the cause 

AND &ADASIT . . / 

Gas oba. for the determination of the following points: — 1. Are the 
widow’s present circumstances such as to give her a claim to 
maintenance ? 2. If she is possessed of any property, what por- 
tion of it is her stridhan ? ” That case? as reported, is most un- 
satisfactory ; neither the authorities (if any) cited to, or relied 
upon ley, the High Court? for reversing the decision of the Dis- 
V ' triet Court, being specified. There is? moreover? can omission in 
the portion of the judgment at the top of page 325 of 2 Bom. 
H. C. Hep. On reference to the Court Minute Book we find 
that the passage should run thus: — a In accordance with previ- 
ous decisions of this Court such part of the property in the 
plaintiff’s hands (if any) as may he held to he her peculiar pro- 
perty should not be taken into account if she is in need of support.” 
I cannot find any previous decision of the High Court to that 
effect. The case cited in 1 Norton’s Leading Cases? 35? from 

1 West and Biihler? p. 83, see. 8, as being so? is a case of inherit- 
ance by the widow of a man who died separate and without issue? 
and not a case of maintenance. There is indeed in 1st Morris 
S. D. A. Eep. 162 a case (Vishnu Dhikur v. Gangabai) which 
may countenance that doctrine. It? however? not only seems in 
itself highly unreasonable? as a widow might have stridhan to an 
amount equal to or greatly exceeding the ancestral estate in the 
hands of her husband’s family? but also opposed to the Mayukha 
(Oh, IY? sec. IY, pi. 18 ; sec. IX, pi. 3 ; see also Mitak? eh. I? sec. 
II? pi. 9 ; Daya Bhaga? ch. III? sec. II? pi. 31 ; 1 Stra. II. L. 171 ; 

2 Yajnyavalkya? pi. 115A 1 >) As the question whether stridhan 
should be taken into account does not arise here? we shall not 
dwell any longer upon the point. 

The next case cited to us? on behalf of the plaintiff? is Tim- 
mdppd v. Panneshridmmd ? (;2) decided by Warden and Gibbs, 
JJ. The statement of facts in the report being meagre, I have 
examined the record of that ease. The plaintiffs were Parmesk 
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riamma ? tie. widow of Soobbhat (a brother of the defendant 1873 
Timmappa), and Honnamma, the alleged widow of Manja Bhat, *s ATIXE i B ^ r 
son of Soobbhat and Parmeshriamma, but of Manja Bhat’s death ^ v * 
there was no proof. The plaintiffs sued for an allotment of ANa Sadasiv 
maintenance and five years’ arrears of it. The defendant Tim™ 
mappa pleaded (inter alia ) that Soobbhat, the husband of Par™ 
meshriamma, had, by execution of a deed of partition, renounced 
all right to or interest in the family property. Kesha Bhat, the 
second defendant, did not appear. Deva, the widow of another 
brother, having stated that she was entitled to one moiety of the 
family property sought to be charged, was also made a defendant. 

The Munsif found that as Parmeshriamma had been, twenty-four 
years previously, expelled from the family house, and as it was not 
proved that her son Manja Bhat was dead, who had, in the year 
1850, after the death of his father Soohbhat, brought and failed 
in a suit for a partition of the family property, neither of the 
plaintiffs had any lignt to sue the defendants for maintenance. 

The plaintiffs appealed against that decision to the District Court 
on the following grounds:— (1) “That the claim for a division 
of properly, unsuccessfully set up by Manja Bhat, constituted no 
obstacle to their suit for maintenance ;” (2) “ that the family 
being undivided, the defendants, who were in possession of the 
patrimony, were responsible for the plaintiffs’ maintenance;” 

(3) “ that their right to sustenance was not affected by Manja’s 
life or death;” (4) “that the evidence proved that the plaintiffs 
had been maintained from 1854 to I860.” The Acting District 
Judge held tnat the plaintiffs were entitled to maintenance. He 
admitted that they ought to have sued separately, as their rights 
were separate, but he gave no effect to that admission. Probably 
his reason for not doing so w r as that he was unwilling to put the 
parties to the expense of two new suits, or one new suit and an 
amendment of the other suit. He proceeded to say: “ Manja 
Bhat having sued in 1850, as is admitted, for an allotment of a 
share of the family property, and failed in that suit, no claim can, 
indeed, now be set up on the ground of Ms having been entitled 
or of Ms father’s having been entitled to such a share ; but, in- 
dependently of that, the Hindu law, which gives the divided , ■ v 

members of a family the reversion of a widow’s estate, entitles 
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IS7S the widow, on the other hand, when destitute, to sustenance at 
the hands of her husband’s family, even though her husband 
f, ; could not have succeeded, in a claim for an apportionment of a 
mnf Sim- separate share of the patrimony. On this ground the widow 
Gas osL Parmeshriamma is entitled to support, and the principle extends 
to the case of Honnamma. If she is destitute through the de- 
sertion of her husband, she is entitled to support at the hands of 
family . 53 The learned Judge did not cite any authority in 
support of the above proposition 
fendants, 

maintain those -widows, 


as to the liability of the de- 
members of the family of the widows 9 husbands, to 
although the husbands themselves could 
not by suit have, obtained from the defendants any portion of 
the family estate remaining in their hands; that is to say, al- 
though those husbands, having already obtained their own share 
of the family estate, and thus being separate in estate from the 
defendants, could not, even though such share had been consum- 
ed, have compelled the more prudent defendants to share with 
them the residue of the family estate which had been assigned to 
them as their due proportion of that estate* It would need very 
strong and distinct authority, in the ancient treatises of Hindu 
law, to convince us that the widows of such separated husbands 
stand, as to maintenance out of such portion of the family estate 
as remains in the hands of the other ex-parceners, in a better 
position than the husbands themselves occupy with regard to 
any right to resort to that residue for a further share, albeit 
under the name and guise of maintenance. That the widow r should 
have such a right is not by any means a sequitur of the rule which 
gives to the heirs of the husband, when divided from him, the 
reversion of his estate on the death of the widow. 

Another circumstance in that ease was that the defendant 
Timmappa had offered to receive Parmeshriamma into his house, 
and to support her there. Other decisions, to which we shall 
refer, show that, at the utmost, Parmeshriamma had not any 
right to more than this, if to so much. The learned District 
Judge, however, said that “ it would not be right to force her, 
against her will, to reside with Timmappa / 5 and mentioned the 
circumstance of Timmappa’s offer and her refusal as one among c t 
other reasons for- only decreeing to the widows a bare subsistence. 
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lie also refused fo give to them any arrears, it not appearing 1878 

t had incurred any debts to provide sustenance for them- Savitjubai 
O n special appeal to a Division Bench of the High Court *• 

X' , -LX. V. fjTty TMXK Ail" 

JJ.), the decree of the District Judge was AND Sadasi^ 
there said that every Hindu widow, whether Ltanoba. 

or not, is entitled, when 
, original) from her Iras- 


selves, 

('Warden and Gibbs, 
affirmed, Gibbs, J., 

her husband was divided from the family ■ 
in needy circumstances, to claim (sic in 
band’s relatives ; but he referred to no other authority for that doc- 
trine than Bdi LaUkmi v. ZakhmddsQ) and Ghandrdbhdgdbdi v. 
KasIdnathS® Of these the first, being against a step-son and his 
issue and not against a brother-in-law or father rin-law, was not 
in point, and both, as we have already said, are unsatisfactory, 
as not having any basis of cited authority. Gibbs, J., indeed, 
added that “the whole policy of the Hindu law is not to allow 
even a distantly related widow to starve,” hut for tliatjproposi- 
tion no other authority than the above cases was mentioned by 
the Court. 

An unreported case (Ningcmgavcla v. Baslingcwclci^) decided 
on the 20th July 1870 by Lloyd and Kemball, JJ., and Westropp, 
C.J., and in which maintenance was decreed, was cited on behalf 
of the plaintiff. I have examined the record and my own notes, 
find find that the case is not in point. It was a suit by a daugh- 
ter-in-law against her father-in-law, and the latter did not plead 
that he was not in possession of any family property. The 
Assistant Judge noticed the fact that there was not any evidence 
as to the worldly circumstances of the parties. The father-in-law, 
in defence, would certainly have alleged that he had not any such 
property if the fact were so, but he did not ; and in the argu- 
ment before this Court it seems to have been assumed that there 
was ancestral property in his hands. His main ground of de- 
fence was that his deceased son, the husband of the plaintiff, 
had been adopted into another family, and, therefore, had ceased 
to belong to that of the defendant. The Assistant Judge as well 
as the Munsif found that there had not been any such adoption. 
With the exception of the asserted adoption, which failed in 

'f'Ci rt) 1 Bom. H. 0. Rep. 13. 00 Ibid. 328* 

W Sp, Ap. No, 101 of 1870, unreported. 
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1# ,, proof, tliere was neither allegation nor evidence to show any 
1_ ation between the defendant and his deceased son. Both, 

SAV T iUl therefore, of the facts which are established in evidence here, viz,, 

^sSiSv absence of family property and separation, were wanting in proof 
*“S there. A question as to the jurisdiction of the Court of Small 
Causes arose, and was decided there, but is not material in tbe 

• • present case. 

Eamdbai v. Trimhak Ganesh ,W decided by Sargent, C.J., 
(Acting) and Melvffl, J„ in September 1872, was a suit for main- 
tenance and the means to pay rent for a residence, brought by a 
wife whose husband had deserted her and her minor son about 
dv vears previously, and not been subsequently heard of She 
averred in her plaint that her husband and the defendants, his 
cousin and cousin once removed, were an undivided family owning 

mm ancestral property in which her husband was entitled to a share. 

The defendants alleged separation thirty years previously to the 
suit, and denied their liability to maintain tbe plaintiff. The Sub- 
ordinate Judge found the family to be undivided, and decreed 
maintenance. Tbe Assistant Judge, although of opinion that 
the defendants had behaved disgracefully, reversed the Subordi- 
nate Judge’s decree, on the ground that “ the plaintiff could not 
be presumed to be a widow, and that a wife could not claim 
maintenance from her husband’s relations.” On special, appeal, 
the previous decision, Bdi LaksJmi v. Lakhmidds GopaMf® and 
Timndppd Mat v. Parmeshridmmd < s > were cited. The High Court 
reversed the Assistant Judge’s decree, and remanded the cause 
for re-trial, saying:— “No doubt, the authorities do not show 
that the relations of a deserted wife are under a personal liability 
to maintain her ; but they do show that she is entitled to he main- 
tained out of her husband’s property to the extent of one-third of 
the proceeds of that property. ^ The appellant’s allegation is that 
her husband’s property is in the hands of the respondents, and 
available for her maintenance. If the plaintiffs husband and 
the respondents are separate , and the former has taken his share 

0)9 Bom. H. 0. Bep. 283. < s > 1 Bom.. H. C. Eep. 13. 

13) 5 Bom. JEL C* Eep, 130, A. C. J. 
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of ike. property, the appellant, has no, claw upon the respondents / ;.-,l87$ ; 

but if they &in undivided, and the husband s share is available g AVITaXB Xi 
in the hands of the respondents, and the proceeds thereof are 
not accounted for by them, the appellant is entitled to receive ANI) g A3D ^ SIT 
maintenance from those proceeds to an extent not exceeding one- G-axoba. 
third of the amount . 99 The effect here attributed to separation 
is important, and is inconsistent with the three cases cited for the 
plaintiff from the 1st, 2nd, and 5th volumes of the Bombay H. 0. 

Reports, as there does not appear to he any sound reason for taking 
a distinction in this respect between a deserted wife and a widow. 

The last Bombay case cited for the plaintiff was Udaram Slid- 
rdm v. SouMhdl^ The plaintiff Sonkabai, the widow of Nana 
alias Dhondu, sued her father-in-law, Udaram Sitaram, for a 
separate maintenance. He ‘ 6 pleaded that he was not liable, as 
no property belonging to his son had come into his hands.” He 
did not allege that there was not any ancestral property in Ms 
hands, or that he was separate from his son in estate. The facts 
narrated in another ease, in which he and Sonkabai were co-de- 
fendants, reported in 11 Bom. H. 0. Rep., pp. 76, 78, show that yfp 

neither of those allegations could have been made with truth, as 
Udaram Sitaram was in possession of some ancestral property, 
and his son was, at the time of his death, undivided from him* 

We observe, too, that Mr. Justice Nanabhai Haridas described the 
defendant as “ the surviving member of the joint family, of which 
her (the plaintiff's) husband was a co-parcener,” and partly rested 
his judgment on that facth 2) The Courts below, which heard the 
maintenance suit, concurred in finding that Udaram had mal- 
treated his daughter-in-law, and expelled her from the family 
house. Those Courts awarded to her a residence in that house, 
and a separate maintenance of Rs. 10 per mensem , with two years’ 
arrears. Having regard to her mal-treatment and her expulsion, 
and to the absence of either allegation or proof by the defendant 
that there was not any ancestral property in his hands available 
' for her maintenance, or that his son was, at the time of his death, 
separate in estate from him, we should probably have concurred 
with the Division . Court in its affirmance of the decrees of the 


ffiClOBom,'!!. C. Rep. 483. 


(3) 10 Bom. EL C. Rep. 486. 
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Gom-ts below. In tlie absence of allegation or proof to tlie oon- 
, A trary, we think that we should have felt ourselves bound to as- 
SAvmnui ^ e ’ tlie father and son to be undivided in estate, and on that 

L ™tav assumption the widow of the latter would have been entitled, at 


1878 


the least, to have food, raiment, and residence provided for her by 
her father-in-law out of the ancestral estate in his hands ; and, if 
he ill-treated her and expelled her from the family house, the civil 
Court would, we think, have been warranted in awarding to her 
a residence and a separate maintenance out of the family estate 
in his hands. But from some of the reasons given by the Divi- 
sion Court for its decision, and which reasons do not seem to 
have been actually necessary for the disposal of the ease, we would 
express a respectful dissent, and we cannot regard such unsatis- 
factory cases as GhandrabMgab&i v. KasUnath, m Tmmappa v. 
Pameshridmmd ,<» and B&i Lah/rni v. Lakhmidds GopaMds 
which were there relied on by the Court, as affording any sufficient 
basis for those reasons. Our examination of the Hindu law has not 
led us to the conclusion that while it, “ notwithstanding separa- 
tion, leaves to the other members of the family an interest in the 
property of the separated member, to be realized on his widow’s 
death,” that law “conversely gives to Mm and to Ms widow 
a claim to maintenance, if, through destitution, they should come 
to need it.” Nor have we discovered in that law any ground for 
supposing that an adult Hindu, separated in estate from Ms 
father 1 ' 15 and uncles, can, if he fall into destitution, enforce a 
filafm for maintenance either against any one or more of them 
personally, or against the residue of the family estate left in their 
hands after he has received Ms share on partition ; or that Ms 
widow, even though destitute, can enforce such a claim on her 
own behalf after Ms decease. , - " 

We think that such of the above decisions as have favoured 
the til aim of the widow, notwithstanding that the persons whom 
she sought to char ge with her maintenance were separated in 
0-) 2 Bom. H. C. Eep. 323. 

(2) 6 Bom. H. C. Eep. ISO, A. C. J. W 1 Bom. H. C. Eep. IS. 

; : ( 4 ) ~Vide Prewcfrand Pepdrdh v. Hulaschand Pepardh, ABeng.L. E. 23 
Api«, S. C. ; 12 C'£ k . W. R, 48-i. That case maj have turned a. on Bengal 
law- Where there lias nol been a partition, see Ayyam Mnppcmar V. 
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estate from her husband, or held neither ancestral estate nor , B7S 
estate which had belonged to him, do not stand, either in point Savitkieai 
of antiquity or of cited authority, so high as to place the doctrine Ltj5I ^ ie - 
there laid down beyond the review of a Pull Bench of this Court, asd SadasiV 
It has been admitted, in the course of the argument, that there 
is not any instance known, either in the late Supreme Court of 
Bombay or at the Original .Jurisdiction Side of this Court, m 
which a widow has obtained a decree for maintenance against 
the father, the brothers, nephews, or more remote kinsmen of 
her husband where there has not been family estate in their 
hands, or where they were separate in estate from her husband, 
and have not inherited property from him, as they might do if 
the widow were personally disqualified from taking it. We are 
not, however, to he understood as resting our decision upon any 
distinction between the law of maintenance in the island of Bom- 
bay and that of the Presidency at large. We see no good ground 
for making any such distinction. 

We now proceed to examine the cases in the Sadr Adalat 
In Prdnkoomvar and another v. Deokoonwar a successful suit 
for residence and maintenance by a widow against her daughter- 
in-law and grandson, the family appeared to be undivided, and 
there was family property. In Dai v. Punhotum < 2 > the plaintiff’s 
husband had been separated in estate from his nephew, and died, 
leaving the plaintiff, his widow, surviving: she, being blind, was 
held to be disqualified from inheriting from her husband, and his 
nephew was decreed to be entitled to take tbe estate, but, most 
properly, cum onere of maintaining the widow of him to whose 
property he thus succeeded. (3) 

Shea Mi v. Gowreenund Surdnund W is an instance, not of a 
suit for maintenance, but of a widow claiming a share of the 
family estate and of being held bound by a partition which was 
made in the life-time of her husband between him and his brother 
and nephews whom she sued. She was held not to have any claim 
on the residue of the family estate. 

d) 1 Borr. 404 (2nd edn.) (2) Ibid. 453. 

(3) Mitak, eli. II, sec. 10, pi. 12, 13, 14, 15: MayuMta, eh. IV, see, 11, 
pi. 12 ; 3 Big., bk. V, ch. 8, pi. 412, page 483 Comm. 

(‘ 4 ) 2 Borr. 328 (2nd edn.) 
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3 S 7 B Upon a question put to the sastri in Gun JosM v. Sagoona 

"Whether, after a widow had received a share of property 

SiT T !BAt as devised to her* by will (» nkrit-palra ), she would he entitled 
ind'SadIsiv to a further maintenance besides from her son the answer was 
GajsobL that, 4C if the widow have received the share allotted to her in the 
mhrit-patra, the son is not obliged to provide her with food, raiment, 
& 0 . However, if a stipulation be made in the deed (will?), he 
must give it.” , . . 

, In Thakoobai v. Rum&bdi < a > a daughter-indaw (Rumabai) ob- 
tained maintenance from her mother-in-law 7 (Thakoob&i). Theie 
was not any allegation that the deceased husband (who was the 
adopted son of the mother-in-law) had separated from the latter. 
In fact, he appears to have died a minor anci before consummation . 
of his marriage,' ^ The mother-in-law (Thakoobai) was in pos- 
session of the family estate. Subsequently, the daughter-m-law 
(Eumabai) having adopted a son for her deceased husband, which 
son recovered a moiety of the family property from Thakoobai 
(his adoptive grandmother), the burden of maintaining Eumabai 
was transferred to her adopted son. (4) 

In Jefhee v, Sheo Bui W the plaintiff sued for a share, but was 
held entitled to maintenance only. The family was undivided, 
and there was ancestral property. 

Wahihhram v. Bijlee, {6) Lddbdi v. Amthd Shimhkdi , (7) and Big aha 
v. Anundee {8) were all suits by the wife against the husband, and 
. are, therefore, irrelevant, 

Kumld Buhoo v. Muneeshankar^ deserves notice, as there the 
Sadr Aclalat, in A.D. 1824, affirmed the decree of the Ziilah Court 
at Surat, dissolving a contract of marriage between her infant 
daughter and another infant, entered into by the widow of one of 
two united brothers (without the sanction or knowledge of her 
deceased husband's brother, and after she had deserted the family 

0) 2 Edit. 440. afc p, 446., ( 2 ) Ibid. 488, 491. 

(3) jud. 487. 489. G) Ibid . 485, 497, 498, 500 (2nd edn.) 

(5) Ibid, 640, 642, 643, 644. ' (0) IMd, 481. 

, > 7 Harr. 16(1 (s> 9 Harr. 38$. 

< 9 > 2 Borr. 746 (2nd edn..) 
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house and repaired to that of her own father* carrying away the 1878 

daughter with her), and ordering that the widow should return to ^ AYITBIB x7 

the family house and live there with her mother-in-law and v> 

t Luximibax 

brother-in-law, which latter was to maintain her. “ Should they and Sadasiv 

not, agree to live together,” he was directed “to give her some & AN0BA - 
rooms in the family house for her accommodation, where she was 
to maintain herself at” his expense. That decree was made in 
conformity with the concurrent opinions of the sastris of the 
local Court and the Sadr Adalat. The brother-in-law was the 
plaintiff in that suit. The defendants were the widow and the 
father of the boy with whom the widow had, on behalf of her 
infant daughter, entered into the contract. The plaintiff was 
willing to maintain Ms sister-in-law, and prayed that she should 
be compelled to reside in the family house. In that case there 
was family property, and the brothers were undivided with res- 
pect to it at the time of the death of the husband of the defend- 
ant Kumla, the widow. 

Vishnu v. Gangdbdi^ was a suit by a widow against her hus- 
band s younger brother in whose hands the family property was, 
and who was not shown to be separated from the plaintiff’s hus- 
band; m which suit a money allowance was decreed to her as 
maintenance. It was held that she was not bound to reside with 
the defendant, and to accept of food and raiment only, and that, 
although an elder brother had not been made a party to the suit, 
it was duly constituted, inasmuch as he had been a "wanderer for 
twenty-five years, and the whole of the family property was in 
the hands of the younger brother, and it was not shown that the 
elder brother was in any way liable. So far, therefore, as this 
case is concerned, it does not favour the liability of a separated 
member of the family not in possession of any of the family pro- 
perty. 

It does not appear what was the relationship of the defendants 
to the husband of the widowed plaintiff in Chimndbdi v. Dadd 
and Govind <&) in which maintenance was decreed. There was 
family property in their hands, viz., a vatan; and the suit was 
based upon an agreement. In Soobdmd v. Ndnarw^ the case 
W-lMorr.S. D. A. 162, <*> 1 Mow. S. D. A. 85. O) 2 Morr.S. B. A, 170 ^ ’ 

B 216—4 b M ; ‘ ’ b; 
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t)ie vatan, had been sej 
•' d) 4 Mora. S. 1). A- 56. 


■i< See Vision v. Oangdbdi, mpra. 
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of a widow against her husband’s nephew, the suit was brought 

— 'noon a bond given to the widow to secure her allowance for mam- 
Satit.ri.bIi u a . 

«?. tena&ce. 

In Mdncncd v. Ningdpd^ a widow sued three of her husband’s 
Gaxoba. Mothers f or maintenance, alleging that they had the family 
rntan and the whole of her deceased husband’s property.” Nmga- 
pa one of the defendants, alleged separation from his brothers 
thirty-five years previously. Chandapa, another defendant, plead- 
ed that Manowa, the plaintiff, had adopted one of his sons, and 
had agreed to five in Ms (Chandapa’s) house, but afterwards quit- 
ted it and therefore he was not bound to maintain ber. So far 
as we’ can judge from the report, he neither alleged separation 
from the plaintiff’s deceased husband, nor denied the possession 
of f amil y property. Narsapa, the third defendant, did not appear 
or defend the suit. The case seems, so far as the report enables 
us to form an opinion, to have been unsatisfactorily dealt with 
in all three Courts. In none of them does there appear to have 
been any fin ding upon the question whether or not Nmgapa’s 
plea of separation from his deceased brother was true ; yet, if 
it were true, it is clear that, at the very least, the unseparated 
brothers, holding any portion of the family property, would have 
been primarily liable to maintain the plaintiff.^ There was, 
apparently, no denial on record, by Chandapa or Narsapa, of the 
plaintiff ’s allegation that they were in possession of family pro- 
perty, and no plea, by them, of separation from ber husband. The 
Munsif, at the original hearing and again on re-trial (upon remand 
by the Assistant Judge), decreed in favour of the plaintiff appa- 
rently against all of the defendants. On a second regular appeal 
to the Assistant Judge, he reversed the decree of the Munsif, and 
dismissed the suit without prejudice to the plaintiff’s bringing 
another, but duly constituted, suit against tile proper pai cies. The 
main reason of this decree would appear to have been that, inas- 
much as the plaintiff had not proved that another branch (not 
parties to the suit) of the same family as the three brothers of the 
deceased, which branch were at one time owners, with them, of 

;!?§;£ iS-Shiffe . ■ .t ' A: A A.. -a VrAA.:A. rhc-Ai ' : Si;h Cfl ' v ei-ii At 'i : 
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for want of the presence of that Branch as parties. In his judg- 
ment the Assistant Judge did express an opinion that one field, 
at least, of the mtan property was in the possession of Ningapa ; 
but he spoke incertd voce as to Ningapa’s possession of other 
family property, and was silent as to his separation in estate from 
Ms brothers. The Assistant Judge, also, after observing that he 
inferred from Ohandapa’s defence that he was willing to support 
the widow in his house, said that the widow had not proved that 
it was not her fault that she left it. Upon a special appeal to the 
Sadr Adalat, Mr. Larken, in admitting the appeal, said: — “It is 
urged that the persons who ought to be sued are her husband’s 
brothers, and that, therefore, the special appellant in suing them 
has done all that she is called upon to do ; and whether they have 
the family property or not, they are bound to maintain their bro- 
ther’s widow. It is also contended that good reasons, were shown 
to justify the special appellant leaving Chandapa’s house ; and 
as I am of opinion that the Assistant Judge has decreed contrary 
to usage in disallowing 'maintenance for the reasons he has record- 
ed, I refer the appeal for hearing by a Full Court.” It is true 
that Mr. Larken here observed that it was argued that the bro- 
thers were bound to maintain the widow, whether or not they had 
family property, — a question which does not seem to have been 
raised in the lower Courts, or in the plaint, which, as we have 
seen, proceeded upon the ground that the three defendants had 
the family mtan and the whole of the property of her deceased 
husband; but, putting aside, for the present, the question whether 
brothers who have not got any family property or inherited aught 
from their deceased brother, are bound to make a pecuniary al- 
lowance to his widow who refuses to reside with them, it is clear 
that he, like the Assistant Judge, overlooked Ningapa’s plea of 
separation, and failed to perceive that, if the other surviving bro- 
thers were undivided from the deceased and held fa mily property, 
they, and not Ningapa, would he primarily liable to maintain the 
widow. The Full Court (Harrison, Hebberfc, and Loughnan) ap- 
pear to have abstained from giving any opinion on those ques- 
tions. They reversed the Assistant Judge’s decree, and remand- 
ed the cause for re-trial on the merits, as they found that there 
was manifest error in the Assistant Judge’s decree hi MV 
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having held that, because there were other persons who might 
be jointly liable with the defendants for the plaintiff’s mainte- 
nance, she could not recover in her present action against those 
she sued; whereas her claim against them should have been decid- 
ed upon the merits in a just proportion to the liability establish- 
ed.” It is unnecessary to express any opinion upon the validity 
which the Full Court decided that case, which 
Suffice it to say that (notwithstanding 
SavitribaiW) we should take 


of the ground upon 
ground is irrelevant here, 
the dictum in Ramchandra Dikslrit v, 
time to consider before following it as a precedent. The case, 
as decided, is, at all events, no authority for the soundness of the 
argument urged upon Mr. Larken (and towards which he would 
seem to have inclined on admitting the appeal) that the brother's, 
whether or not they had family property, were bound to maintain 
the widow. Neither Mr. Larken nor the Full Court referred to 
any authority in support of their respective opinions. 

The decree for food and raiment ( unwustra ) obtained by Guza- 
bai, the widow of Bajirav, against Narsingrav, the elder brother 
of Bajirav, appears to have been so obtained previously to Nar- 
singrav’s sale to Bhagvant of the family property mentioned in 
Bhagmnt Govind v. Guz&bau < 2> It does not appear that the 
brothers were separated in estate. "We infer, too, that the sale 
which was there upheld against Guzabai must have been for the 
purpose of payment of family debts and therefore had precedence 
over the maintenance of herself and her mother-in-law. 

In AMlabdi v. Mohunji ® a widow obtained, against the undi- 
vided brother of her husband, a decree for maintenance. Although 
the defendant there denied the possession of any hereditary vat an, 
he appears to have admitted that there was other family property ; 
I'yqgmnnb as he alleged that the widow had executed to him “a 
release of all claim upon the property belonging to her husband’s 
family.” The Court, appears to have held that the defendant did 
not prove the execution of the release. 

This completes our examination of all of the reported decisions 
of the Sadr Adalat on the question of maintenance, and leads us 

(i) 4 Born, H. 0. Eep. 73, A. C. J. ») 8 Harr. 120. ® 9 Harr. 397. 
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to conclude tliat those decisions do not support the contention of 1878 
the plaintiff, or the cases in 1 Bom. H. 0. Bep. 13 ; 2 Ibid . 323, 'g AVITEIBj ( I 

and 5 hid. . 130, A.OJ. Luximibai 

We next purpose to enquire into the doctrine of maintenance AK3> g AD ^ SI1? 

as it appears in the Smritis and in the principal Hindu commen- GIaxoba. 
taries upon them, none of which have been cited in the three cases 
just mentioned. 

We have no need, in this case, to decide positively upon the 
right to maintenance, under such circumstances as we have here, 
of a wife against her husband, or of a mother against her son. 

It is, however, incumbent upon us to notice, in the language of 
Maim and other Hindu jurists, an important distinction when, 
without reference to the existence of family property, they es- 
pecially treat of the maintenance and support of the wife or of 
parents, or of an infant son, and when they speak of the mainte- 
nance and support of the females of the family at large. In the 
former cases their tone is mandatory, in the latter only pre- 
ceptive. Amongst the texts relating to the wife or the parents 
are the following: — Manu, ch. Till (On Judicature), placitum 
389, “A mother, a father, a wife, and a son shall not he forsaken; 
he who forsakes either of them, unless guilty of a deadly sin, shall 
pay 600 panas to the kingd 1 ) The meaning of the word “for- 
sakes 55 is by another text of the same sage shown to be “ does not 
maintain : ” thus “Manu declared that a mother and a father in 
their old age, a virtuous wife and an infant son, must be maintain- 
ed, even though doing a hundred times that which ought not to 
be done.”( 2 > Narada< 3 ) says: — “A husband who abandons an af- 
fectionate wife, or her who speaks not harshly, who is sensible, 
constant, and fruitful, shall be brought to his duty by the king 
with a severe chastisement; 55 and Vishnu (i h~“The man who 
deserts a faultless wife, shall suffer the same punishment” And 

(*) Vide per Kormau, J., 2 Beng. L. B. 45, A. J.; 1 Morley’s Dip, Tit. 

Maintenance, pi. 88, p. 442. 

C 3 ) S Dig., bk. V, ch. VI, at end of sec. II, art. I, p. 400. And see Mann, 
chap. IX, ph 74, 75,98, 100, 308; 2 Macn. fi. L., pp. 109, 110 (Cases 1, 2, 

3). and pp. 113 to 115 (Case 8 and note). 

( s > 2 Dig., bk: IV, ch. I, sec. 2, pi. 59, p. 413, and see pi. 68, page 415. • 

*4) 2 Dig., bk. IV, eh. I, sec. IT, pL 80, p. 414. See also per Devala, 

Ibid, pi. 61. 
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excellent son, and speaking kindly-, shall De compelled to pay me 
third part of Ms wealth ; or, if poor, to provide a maintenance 
for that wife/ 5 That text is adopted by Nilakantha in the May- 
ukha ? ch. XX (On the duties of man and wife), pi. 1. Yajnya- 
valkya further says: “A superseded wife must be maintained, 
else a great offence is committed/ 513 * Vrihaspati says that the son, 
who gives not support to his mother, is “ criminal, and shall be 
punished according to law/* 13 * 

The injunction contained in these texts is not rendered depend- 
ent upon or in anywise qualified by a reference to the posses- 
sion of fa mil y property, and purports to impose a personal legal 
obligation enforceable by the sovereign or the state. That obli- 
gation, too, is not asserted to be merely occasional, but permanent 
and continuous. 14 * 

Upon the text of Mann, secondly above cited, from 8 Digest^ 
page 40 (bk. V, ch. VI, sec. II, art. I), Mr. Colebrooke, at the 
foot of that page, notes “The text is quoted in ch. VIII 
as inculcating the necessity of maintaining these relatives, even 
by the commission of offences: I have endeavoured to pre- 
serve the ambiguity of the original.” The remark of Jagan- 
natka, to which Mr. Colebrooke here refers, is at page 460 of 
the same volume, where the commentator discusses the text of 
Vrihaspati relating to the duties of a widow succeeding to the 
estate of her husband dying without leaving male issue, especially 
with regard to the maintenance of 6 females of the family 5 (other 
than herself) and her husband’s ‘ maternal uncles/ * learned men/ 
"'unprotected persons/ and 6 guests. 5 What Jagannatha there 
(3 Dig., bk. V, ch. VIII, pi. 399, p. 458) says is: — “It is not ne- 
cessary that she should deprive herself of the means of subsistence 
to support the uncles and other relations of her husband; nor 
should she, for that purpose, do what is unauthorized by the law* 

a) 2 Dig., bk. IV, ch. I, sec. II, pi. 72, p. 420. 

<-) 2 Dig,, bk, IT, ch. I, sec. II, pi, 74, p. 42 L 

(3) 2 Dig., bk. IT, ch. I, sec. I, pi. 15, p. 386, and pi. 14, pp. 885, 886, per 
Maim. 

O') For other texts specially relating to tie wife, see 2 Dig., bk. IT, eln 
1, pi. 45, pp. 403. 404, pi, J 10, p. 446; 8 Dig., bk. V, eh. Y, ph 340, 
p. 32b ; ch. IX, pi 1*81, p. r Yi, Days Bhaga, h. IV, sec 0 pl t 25, 
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But her husband’s fattier and mother* being old, must be main- 1878 
tallied, even though the utmost distress ensue: for her husband Savxtkibai 
was authorized by a text of Mann (eh. YI. sec. II, art. I) to use v ‘ , 
irregular means for the support of his father and mother and the and Sadasiv 
rest. 55 The virtuous wife and the infant son are ‘the rest 5 here 
signified, as the text of Manu, referred to, shows ; and, so far as 
they are concerned, that text would not he applicable in the case 
of the widow of a husband dying without leaving issue male 
taking the inheritance. To the text of Vrihaspati, in commenting 
on which Jagannatha incidentally made his remark (just quoted) 
on the text of Manu last mentioned, we shall presently have again 
occasion to advert. 

Looking next to the texts which would include females of the 
family at large, and do not refer to the possession of family pro- 
perty, we find the following in Manu, eh. IIBB : — 

“ 55. Married women must he honoured and adorned by their 
fathers and brethren, by their husbands, and by the brethren of 
their husbands, if they seek abundant prosperity. 55 

“58. Where females are honoured, there the deities are 
pleased ; but where they are dishonoured, there all religious acts 
become fruitless. 55 

“ 57. Where female relations are made miserable, the family 
of him who makes them so very soon wholly perishes ; but where 
they are not unhappy, the family always increases. 55 

“ 58. On whatever houses the women of a family, not being 
duly honoured, pronounce an imprecation, those houses, with all 
that belong to them, utterly perish, as if destroyed by a sacrifice 
for the death of an enemy. 55 

“ 59. Let these women, therefore, be continually supplied with 
ornaments, apparel, and food, at festivals and at jubilees, by men 
desirous of wealth. 55 

“80. In whatever family the husband is contented with his 
wife and the wife with her husband, in this house will fortune he 
assuredly permanent. 55 


■ ekl, pi, 39, 40 r 42,.pp. 401, 402, audit© ex- 

tracts from ike Makabkirata, Ibid. pL 87, 88, 41, pp. 400, 401, ‘102. 
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u 7. He alone is worthy to drink the juice ox the moon-plant 
who keeps a provision of grain sufficient to supply those whom 
the law commands him to nourish, for the term of three years or 
more. ” 

a 8* Bui a twice-born man, who keeps a less provision of grain, 
yet presumes to taste the juice of the moon-plant, shall gather no 
fruit from that sacrament, even though he taste it at the first, or 
solemn , much less at any occasional , ceremony.” ‘ 

«9. He who bestows gifts on strangers, with a view to worldly 
fame , while he suffers his family to live in distress, though h© has 
power to support them, touches his lips with honey, but swallows 
poison ; such virtue is counterfeit.” 

“JO, Even what he does for the sake of his future spiritual 
body, to the injury of those whom he is bound to maintain, shall 
bring him ultimate misery both in this life and in the next.” 

And in 2 Digest, bk. II, eh. IV, pi. xi, p. 112, is this text from 
Manu: “The ample support of those who are entitled to main- 
tenance is rewarded with bliss in heaven ; but hell is the portion 
of that man whose family is afflicted with pain by his neglect : 
therefore, let him maintain his family with the utmost care.” 

And in the same volume (bk. IV, ch. I, sec. II, pi. 43, pp. 402, 
403) are the following from Tajnyavalkya : — “ Females must' b© 
honoured by their husbands, brothers, fathers, and paternal kins- 
men ; by the fathers, mothers, and brethren of their husbands ; 
and by all kinsmen ; with gifts of ornaments, apparel and food;” 
and pi. xliv— “By not gratifying the longings of a pregnant 
woman, the embryo suffers injury, becomes deformed, or even 
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incentives- .held- out to obedience in these texts are pros- ' 1878 
perity, offspring, and happiness in this life, and the consequences SavitbibIi 
of disobedience are stated to be extinction of family and misery ^ 

in this world and in the next. Compulsion of a civil or penal ATO Sadasiv 
character is not prescribed as proper to be exercised by the sove- C-anoba. 

■ reign or the state. Although the word * continually 5 is used in 
pi. 59, eh. 8, of Mann, above extracted, it is followed by the words 
“at festivals and jubilees,” which afford an inference that he here 
enjoined the display of hospitality and generosity to the females 
- of the family on special occasions, and as a moral duty, rather 
than treated of a permanent provision for their clothing and sup- 
port as a legal obligation. “Ornaments” placed in pi. 59 in the 
same category with “ food and apparel, ” elegant attirement in 
pi. 61, and gay adornment in pi. 62, all tend to the like conclusion. 

Commenting on these texts (43 and 44) of Tajnyavalkya and 
pi. 56, 57, 58, 59, 60, ch. 3, in Manu, and those in 2 Dig., p. 402, al- 
ready mentioned, Jagannatha (2 Dig., bk. IV, ch. I, see. II, pL 44, 

Comm. p. 403) says:— “From what has been stated, it appears 
that reverence must necessarily be shown to a wife, sister, and 
the rest, by gifts of food and clothes, and of ornaments, bestowed 
according to his ability by her husband, her brother, or some 
wealthy relation, as the case may be : this is a settled rule- If it 
be not done, the omission is punished with misfortune, for texts* 1 ) 
show that the family perishes : therefore, women shall not, in such 
eases, apply to the king; but he being privately informed, must 
compel their relations to supply them with food and the like; 
and the rule must be settled as in the supplementary chapter of 
the code of law.” The meaning of this prohibition of an appli- 
cation by women to the king and relegation of the matter to his 
private action is not very clear. It probably may be that the ' V . 
commentator did not regard the women of the family at large as 
at liberty to resort to Courts of Justice in the ease of claims to 
maintenance irrespective of family property. Other portions of 
Ms work favour the supposition that his opinion was that, in 
certain cases at least, the injunction of the Eishis as to the supply 
of food and clothes of the women of the family at large, when 

. '■ W -Manu, cli.HI, pL .57, ek IX, pL 202* ck XI, pL 7 to 10; 2 Dio- V 

bk, II, ck IV pi. 18, ci I; bk. IV ck II, pi. 38, cl. I and 2, uL 89, oh 2 , 7 . 
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iere was no property belonging to the ranted family, or to the 
eceased person whose "widow needed support, in the possession 
f the members of the family sought to be charged, is of ethical 
ather than of legal obligation. Bor instance, in 2 Dig., hk. XI, 
h. IV, ph 18, cL 1, p. 131, where, in discussing alienable property, 
te quotes Vrihaspati thus: — “A man may give what remains 
liter the food and clothing of Ms family; the giver of more, who 
eaves Ms family naked and "unfed, may taste honey at first, but 
hall afterwards find it poison.’’^ Here no civil obligation 
.3 prescribed, but merely a moral duty; and, further, in cl. 3 of: 
he same plaeitum, Jagannatha gives tMs extract from the same 
Smriti writer: — “At Ms pleasure he may give what himself ac- 
quired, &c ” Vrihaspati thus asserting that the head of the family 
had complete control over Ms personal acquisitions, and so res- 
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ikqual partition may be considered . as preceptive, like the main- 
tenanee of the family out of a man’s own wealth. Thus, the sup- 
port of a married daughter residing in her father’s house (for so 
the term is explained by Vijnyanesvara) is approved by Yajnyaval- 
bya (LXXVII), although she have no title to the estate ; and there 
is no difference, so far as proof of property is concerned, between 
the enjoyment of a maintenance and the receipt of a share.” The 
text of Yajnyavalkya, to which he refers, is that which follows the 
last above-quoted remark of Jagannatha, and is “ After assign- 
ing a sufficient support to infants, to a married daughter residing 
in the house of her father, to aged persons, pregnant women, 
persons afflicted with disease, damsels yet unmarried, guests and 
servants, the husband and wife may enjoy the residue.”® The 
inclusion of guests and servants indicates that Yajnyavalkya was 
in that text speaking in a directory and not a mandatory sense.® 

Of the text of nhaspati, already mentioned,® in which are re- 
corded the duties of the widow who has inherited the estate of a 
husband dying without issue male, the 6th clause is : “ With food 
consecrated to the gods and the manes, let her honour paternal 
uncles, spiritual parents, daughters’ sons, the offspring of her 
husband’s sisters and his maternal uncles, learned men, unpro- 
tected persons, guests and -pArna.W n-f fP/x -£,-,-^ 1 ™ b tx i 
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1 STS and other relatives of her husband, excepting his father and mother 

— — w hoin when old she must support, even though the utmost distress 

Savitbibai engue Mer referring to the practice in certain Brahmanical and 

maintenance of daughters-in-law and grand- 
is “not found in codes of law,” and 
on the widow to support 
in the same town, he proceeds thus : — ■“ Others 
* “I * honour with food consecrated to 
' that pious offerings are alone positively 
occasional presents of food and apparel and the 
■ t settled maintenance and this is rea- 
have not, by anticipation, composed books in 

as he does 


noble families as to 
daughters, which practice 
saying that it is not absolutely incumbent 
Brahmans resident 
deduce from the expression 
the gods and manes,’ 1 
directed; hence < 
like are suggested, not a 
sonable, for sages L 

conformity with the present practice.”® Speaking 
thus in the supposed case of a widow who has inherited property 
from her husband, it is not an unfair inference to make that he 
would have deemed it highly unreasonable to countenance claims 
for maint enance made against a relative separated from the family 
or without family property, by persons other than his parents 
(when old or in distress), his wife, or his infant son, or possibly , by 
analogy to the latter, unmarried daughters. 

In the present case, where the defendants do not hold any 
family property, we cannot regard the claim of the plaintiff as 
supported by texts, which, although they may enjoin maintenance, 
do so in express connexion with the inheritance of property and 
the liabilities of or charges upon that property in the hands of 
the heir. Such texts are numerous : for instance, that from Yri- 
haspati last quoted ; those of Yajnyavalkya at page 46 of Boer 
and Montriou’s Translation, pi. 140, 141, 142; those of Narada, 
rendered thus by Dr. J oily® : — 

« 25. Amongst brothers, if any one die without issue, or 
enter a religious order, let the rest of the brothers divide his 
wealth, except the wife’s separate property.” 

« 26. Let them allow a maintenance to his women for life, 
provided these preserve unsullied the bed of their lord. But if 
they behave otherwise, the brethren may resume that allowance. ” 

(l) Acs. Dava Bliaga, eh. XI, see. I, pi. 63. 

3 Die., 1" k. V, eh. VUE, j 1 389, p. 461 
Narada XIII, pi. 35, 26, 27, 2* ; Dr. Jolly’s Trails. pp. 97 98; tlhg. 
bk. V , eh. Till, pi. 3 Jo, p. 474; l West aud Miner, p. oo5, pi. 2t>, ib, 27, 28- 
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“27. As regards the daughter of a deceased co-parcener, her 1878 
' maintenance shall be made out of her father’s share; let them 

support her until her marriage; afterwards her husband shall «. 
keep her.” Luxikibai 

X AND feADASir 

“28. After the death of the husband, his Mn are the' guar- 
dians of a childless widow; in disposing of her, and in the case 
of her, as well in her maintenance, they have full power.” - 'iblblyi YiJi 

And there is another text of Narada which shows that the 
wives of a deceased proprietor are entitled to maintenance out of 
I his property, when, for want of nearer heirs, it escheats to the 
king.® The next text is that of Sancha “ To the childless 
wives of brothers and of sons, strictly observing the conduct 
prescribed, their spiritual parent must allot mere food and old 
garments which are not tattered.”® Upon this the Commen- 
tary of Jagannatha is : “But some add, by way of supplement to 
the opinion of Chandesvara, that food and apparel must he giv- 
en, under the text of Sancha, to the childless widow of a son or 
brother by her father-in-law, her brother-in-law and the rest 
who take the estate of her deceased lord, and such nearly is the 
practice as observed by certain persons. Thus, he who takes 
the estate of another, must give food to his widow and the rest, 
whether she he daughter-in-law or sister-in-law of the heir. If 
he cannot supply her maintenance, he must not take the estate of " 
the deceased so long as a widow survive. But the allotment of 
food and raiment to both these widows is not always indispens- 
able ; for they are not enumerated in the text of Manu anion" 
persons who must he maintained at all events. However they 
should, xf possible, be supported; for since Yrihaspati, treating of 
the succession of widows (3 Dig, bk. Y, ch. VIII, pi. 399) directs 
that she who is first, by the text of Manu, in the order of suc- 
cession to the estate of him who leaves no male issue, shall honour 
learned and unprotected persons and the rest, the same ouo-ht 
likewise to be established in the case of another heir.” 

101 ; l^est and Bolder 358;MtaL. I?f£sef fpft Bf* 

Il’pL S. 8 " T> Ch - Tm - fl - * 12 ' »• *» 1 M.piba, Iv , m 

^ ^ ^ 3?Ji6so psrsoHs sir© t-Ii© fsitiisr, Duoth&T vii^nAnc •wt-i-pa -i , r 

Dig., P. 406, bk. V, ch. VI, aad 3 
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187S ing the text of Hanta (3 Dig., bk. V, ch. VIII, pi. 409, p. 4/9) 
— to apply to maintenance 515 it is too vague to be of much value. 

r. . # it neither states the person nor the property liable to give the 
ilsxSnr maintenance. In ch. IV, sec. VIII, pi. 2 and 9 of the Mayukha, 
GrAKOB a. test is referred to as entitling a woman suspected of incon- 

tinence to a maintenance ; hut the section of the Hayukha, which 
contains those placita, treats of obstructed heritage ; and the author 
is there clearly de alin g with the inheritance and its liabilities, 
amongst the latter of which is, under certain circumstances, main- 
tenance. The same text of Haritais noticed in the Hitakshara, 
ch. II, sec. I, pi. 37, as a denial of the right of a -widow suspect- 
ed of incontinency to take the whole estate, and, therefore, as 
implying that a widow not suspected of incontinency has a right to 
take the whole property of a husband separated from his family 
and dying without leaving issue male. Vijnyanesvara is there 
regarding such maintenance of a headstrong woman as one of 
the liabilities of the_ inheritance, the descent of which was his 
main topic. 

The treatises of Hindu law of chief authority in this Presi- 
dency are, as has often been stated in this Oonrt, Mann, the 
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equire the means of support; no gift or sale should, therefore, be 
made.” In ch. I, sec. II, pi. 8, 9, 10, the same author is deal- Savitbibai 
ing -with the wife’s share in the family property on a partition TrT Y ^ t TTt . T 
in her husband’s life-time. 0) Section YII is conversant of the and SadIsiv 
shares of widows and unmarried daughters in the same property 0 
on a separation after the death of the husband of the widow. 

This right of the wife or widow to a share in the case of un- 
divided estate is in the nature rather of maintenance than of 
co-pareenery in the ordinary sense of that term — 2 Stran. H. L., 

295, 305, 307 per Mr. Ellis — and see the observations of West, 

J., in Lakshman Rdmchandra v. Satyalliamabai. (2) Section XI, 
pi. 25, 26, in the case of the aurasa son taking the family 
inheritance, confers upon inferior sons the right to food and 
raiment out of it. Section XII, while denying to the son of a 
man of a regenerate tribe by a female slave the right of a co- 
parcener in the family estate, admits that if he be docile he is 
entitled to simple maintenance out of it. Ch. II (On the right 
of the loulow to inherit the estate of one dying separated * s ) and 
leaving no issue), sec. I, pi. 7, in referring to tests of the Eishis 
supposed to be adverse to the widow’s claim to inherit, mentions 
the tests of Narada (4) last above quoted and already disposed 
of. PI. 10, 12, and 13 also point to the maintenance of the 
widow out of the estate when it descends upon her son raised 
up to her deceased husband by his brother. PI. 30 (and see Ba- 
lambhat’s note to see. IX, pi. 4) applies to her maintenance out 
of the estate where there has been reunion of the parceners, 
and pi. 21 to maintenance out of the estate of the wives of persons 
excluded by personal disqualification from inheriting that estate. 

PI- 27 and 28 quote a text of Katyayana (in accordance with 
Narada XIII, pi. 51, 52 above referred to) imposing on property' 
escheating to the sovereign the liability to maintain the females 
of the family (including concubines) of the deceased proprietor.* 5 ) 
w In the last line of pi. 8 the words “ like portions ” are in Mr. Stokes’ 
reprint of the Mitatsliara misprinted ‘life portions.’ 

(2) Supra> p ' 494 ; soe > also » Eranrn Sangraha, ch. II, sec. II, pi. 35 . 

(3) See sec - pL so > 39- <« Karada XIII, pi. 25, 26, 27, 28. 

«) The widow is entitled to maintenance out of the ancestral property 
formerly of her husband, bnt forfeited for his treason to the Crown- 
: i^mamit'polab^ The Collector of Benares, 4 Moo. Lad. Ap. 246. ’ ’ ■ ' b I : 
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1878' The subject of maintenance is further mentioned in pi. 31, 32, 33, 
' 35, 87, hut is so in these (as well as the other plaeita of the same 
LrmiiBvi see ^ on w kich kave keen named), for the mere purpose of showing 
asdSad/sxv that the texts of the EisMs, awarding maintenance, do not mili- 
Gtakoba. a g a £ ns ^ the right of the wife of one dying separated from his 
brethren, and without leaving issue male, from succeeding to Ms 
property as heir. Section X (of the same chapter), which relates 
to exclusion from inheritance, by its 1st and 5th plaeita, states 
that persons excluded from inheritance owing to some personal 
defect, such as blindness, deafness, dumbness, idiocy, &c., shall 
be maintained, and pi. 12, 13, 14, and 15 declare that the un- 
married daughters and wives of such persons shall also be main- 
tained. The duty of so maintaining them falls upon the persons 
who succeed to the estate from which those first mentioned are 
excluded. TMs concludes the examination of the Mitakshara. 
We find notMng in it to support the ease of the plaintiff. 

Turning now to the passages in the Mayukha on the subject 
of maintenance, it appears that in eh. IT, sec. IV, pi. IS/ 1 ) 
19/ 2 > on a division of the estate by the heirs after the death of a 
father, a share, that is to say, maintenance is contemplated for 
the wives and mother of the deceased and also for his step- 
mother, and in pi 30 for certain illegitimate sons. Placitum 15 
relates to the shares of wives on a partition in the father’s life-time. 
In referring to a text of Harita we have already mentioned plaeita 
2 and 9 in sec. VIII of the same chapter. Plaeitum 5 of that section 
relates to the liability of property, wMch has escheated to the king, 

owner, 


to maintenance for females of the family of the late owner. Plaei- 
tum 6 (quoting the text of Narada (XIII, 25, 26) wMch declares the 
Women of the deceased proprietor entitled on a partition to mainte- 
nance upon the death, civil or natural, of one of several brothers) 
says that it relates to the ease of a man dying unseparated or re- 
united. Placitum 7 of this section is especially important as being 
the only passage in which the father-in-law is expressly named as 
an allotter of maintenance. It commences by quoting this text 
from Katyayana : 4 But if her husband have departed for heaven, 
the wife obtains food and raiment: or (too), if unseparated, she 
will receive a share of the wealth so tong as she lives. Nilakantha 
a) Quoting Y&jaavalkya, (?) Quoting Vyasa. 
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1SJ8 to passages already quoted by us from Sandra® and Narada® 

— 7> [gyj down that the reunited brethren divide the estate, and that 

Savxteibai maintejiance only is reserved for the widow and daughter of the 

deceased. Section X, pi. 10, discusses the power of a woman over 
"gavoba. p er 0WI1 property, including what is allotted to her for subsistence ; 

■ an d pi. 11 asserts her right to insist upon its restoration, if 

withheld from her by her husband. By sec. XI (On exclusion 
from inheritance), pi. 1, 3, 7, 9, maintenance is prescribed for per- 
sons disqualified for succession as heirs by certain mental or phy- 
sical personal defects or by illegitimacy. Of these texts pi. 9 is 
as follows:— “But all those excluded from participation must be 
maintained, during the rest of their lives, by those who get the 
estate, from this text of Manu, ‘But it is fit that a wise man 
should give all of them food and raiment, without stint, to the best 
of his power : for he who gives it not shall be deemed an out- 
cast ’—(Without stint signifies * as long as they live,’)— as well as 
from the foregoing one of Yajnyavalkya (para. 1) ‘those excluded 
from inheritance’ must still be maintained.” ® The text of Manu, 
there referred to by Nilakantha, runs in the original, as translated 
by Sir William Jones, thus:— “But it is just that the heir, who 
knows his duty, should give all of them food and raiment for 
life without stint, according to the best of his power: he who 
gives them not hing sinks assuredly to a region of punishment. 

The word “heir” shows that this duty is cast by Manu upon the 
person who takes the inheritance. Continuing the Mayukha, ch. 
IY, see. XI, we find that pi. 12 lays down the like rule of mainte- 
nance for wives and unmarried daughters of disqualified persons, 
and for this doctrine quotes the text of Yajnyavalkya, relied upon 
in the Mitakshara, for the same purpose.® Chapter IX (pi. 2, 
3, 4, 5) prohibits and treats as penal the alienation of property 
until the maintenance of the family is provided for. But the 
extent of “the family” is not there defined; the text attributed 

(i) 3 Dig., blc. Y, ck Till, see. I, pL 412, page 482* ' ^ 

( 2 ) Narad a, XIII, pi. 25, 26, 27 ; 3 Dig., bk. V, eb.VIII, sec. I, pi.. 
405, page 414, 

(3) 8 Dig,, bk Y, eli. V, pL 381, p. 821. . 

: W Manu, ch. IX, pi. 202 ; 3 Dig,, bk. V, eh, V, pL 329, el. 2, p* 313} 
ct vide ibid., pi, 320, cl. 2, pi. 321, cl. 2, pp. 303, 304, quoting texts of 
N arada and Devala. 

(5) Mitak,, ch. II, see. X, pi. 1 , 6, 12, 13, 14, 1 5. 
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to Yyasa in pL 5 (but in 2 Dig., bk, II, eh. IV, see. X, fl* 12, to 1878 
Narada/ 1 )) only points to the issue of the owner. Chapter IX, Saviteibai 
too, treats of subtraction of gift and not of the personal liability of 3^^^ 
the male members of a family to furnish maintenance. Chapter and Sadasiy 
XX, sec, I, has been already mentioned as prescribing, independ- C-anoba. 
ently of the possession of wealth, the necessity of the mainte- 
nance of the wife by her husband . This examination of the Ma- 
yukha lends no support to a widow seeking a pecuniary allowance 
by way of maintenance from the separated brother of her husband, 
whether possessed or unpossessed of family estate. 

The passages in the Daya Bhaga relating to maintenance are 
ch. XI, pi. 28 (prohibiting total alienation of immoveable pro- 
perty as being essential for the maintenance of the family) ; ch. XIX, 
sec. XX, pL 29, et. seq ch. Y, pi. 10, IX, 12, 16, 19; ch. XX, pL 
28 ; ch. XX, sec. X, pi. 48, 49, and 52. All of these are connected 
with property or the succession to or partition thereof and its 
liabilities in the hands of the heir. So are the passages in Datt. 

Ohand, sec. YI, pi. 15; sec. I, pL 1, 2; in the Daya-Kraxna- 
Sangraha, eh. XX, pL 16, 26, 85; and ch. YXX, pi. 3, and in the 
Vivada Chintamani, pp. 75, 243 to 245, 285, 286, 291.^ 

In the Smriti Chandrika, ch. XX, sec. 1, pi. 84, it is laid 
down that a when the father-in-law and the like are qualified to 
maintain the widow and take themselves the property of the 
deceased undivided member of the family, they alone are to main- 
tain the widow from the property so taken. Accordingly, Narada 
says * — * Whichever wife (patni) becomes a widow and continues 
virtuous, she is entitled to be provided with food and raiment by 
the elder brother of the deceased, or by her father-in-law, or by 
a gotraja or any other person. 5 In order to maintain the widow, 
the elder brother, or any of the others above mentioned, must have 
taken the property of the deceased; the duty of maintaining 
the widow being dependent on taking the property, 55 Devanda 
Bhatta, the author of the Smriti Chandrika, had previously in 
ch. Y, pL 25, when treating of kinsmen excluded from inherit- ^ 

ID Bee, however, Dr. Jolly’s Xarada, Pt. IX, eh. IT , pi. 6, page 60. And, 
as to the effect of separation, see. the same work, Pt. IX, oh. XIII, pi. 87, 

88, 42, and, especially as to the right of alienation, pi. 48. 

Tagore’s Translation. 
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anee by reason of their personal infirmities, in relation to the 
tests of Manu and of Yajnyavalkya ordaining that to such persons 
« food and raiment without stint” shall be supplied by their kins- 
men, said “ 24.— -The meaning is, that Manu and others consider 
that food and raiment are to be supplied to Mm, who is excluded 
from inheritance, by those who take Ms fathers wealth. The 
rneamng of the last sentence* 1 ' of the text is, that when kinsmen 
have not taken the estate of the father of one excluded from in- 
heritance, they are not to be compelled by the Mng to pay him 
maintenance. 25. — The rule hence settled is, that it is not neces- 
sary for kinsmen, who have not taken the patrimony of one ex- 
cluded from inheritance, to maintain such person.” And, as to 
the unmarried (while so continuing) daughters and the wives of 
persons so excluded, the same author observes that they “are to 
be maintain ed by those who take the estate of the disqualified per- 
sons in the same manner as the disqualified persons themselves are 
maintained.”* 2 ' 

In I Stra. H. L., p. 172, it is, however, said : “Where her hus- 
band’s property proves deficient, the duty of providing for her is 
cast upon his relations, and, failing them, upon her own, — an obli- 
gation that attaches, though she should have wasted what was 
assig ned to her for that purpose ; giving colour to the law, requir- 
ing her to live with them that they may watch and control her 
conduct.” Even asstuning the authorities cited by the learned 
author for that doctrine to support it, he does not there counte- 
nance a claim, for a pecuniary allowance to a widow so circum- 
stanced, and (without the excuse of ill-treatment by her husband’s 
relatives, who are willing to receive and support her) voluntarily 
residing apart from them. The authorities to wMeh he refers are 
Mitakshara on Inheritance, ch. II, sec. I, pi. 7, 37, and sec. X, 
pi. 14, 15 ; Jim. Yah. (Daya Bhaga), ch. V, pi. 19 ; 3 Dig. 324, 479 
(all of wMeh we have already mentioned), and page 247 of the first 
volume of Ms owu work (wMeh seems to he a mistake for p. 244), 
apparently referred to cMefly for the purpose of showing the obE- 
gation imposed upon the widow to reside with the sons of her 

Cl) “ The kinsmen shall not he compelled to give the wealth received by 
them not being his patrimony,” Katyayana, Sm. Chand., .ch. V, pi. S3. 

(2) Ch. V, pi. 43. 
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husband, if any, and if not, with his other relatives. In none of 1878 
the texts in the Mitakshara, the Daya Bhaga, or the Digest, referred g ATITEIB ii 
to by Sir T. Strange, is it stated that, if the widow have wasted 
what has been assigned to her for maintenance, she is again enti- and Sadasiv 
tied to resort either to the family estate or her relatives for a ®‘ AN0BA ' 

further assignment of that nature. Nor is there in those texts a 
single word as to the husband’s property proving deficient. In 
fact, Yijnyanesvara, in eb. II, sec. I of the Mitakshara on Inherit- 
ance, was not discussing the question of maintenance, but the 
right of the widow of one separated from his brethren and dying 
without leaving issue male to succeed as heir to his estate, and in 
pi. 7 and 37 (relied on by Sir T . Strange for his propositions) men- 
tioned certain texts of Nara<la (1) and HaritaO relating to niainte- 
nance, not so much for the purpose of inculcating the duty of main- 
tenance, but with the object of explaining that those texts could 
not prevent a virtuous widow so circumstanced from taking the 
estate of her husband as Ms heir. Placita 14 and 15 of sec. X, 
of the same chapter, also relied upon by Sir T. Strange, do not 
apply to the widow of a man whose estate proves to be deficient, 
but to the widows of persons altogether excluded from inherit- 
ance by reason of personal disqualification. In so far as Tij- 
nyanesvara in that chapter treats of maintenance, he regards it 
as a liability of the estate in the bands of whomsoever may be 
the heir® and not as a personal liability. So, too, ck. Y of the 
Daya Bhaga is conversant of exclusion from inheritance on the 
ground of personal defect or illegitimacy ; and its 19th plaeitum, 
relied on by Sir T. Strange, provides, as the context shows, that 
the unmarried daughters and wives of such persons shall be main- 
ained by the heir out of the estate, as is manifest on a perusal of 
he whole chapter. The texts of Narada and Harita, mentioned in 
the passages of the Mitakshara and that of Yajnavalkya quoted in 
the passage of the Daya Bhaga and also given in 3 Dig., p, 324, 
relied on by Sir T. Strange, as well as that of Harita, in 3 Dig! 

479, also relied on by him, have been already fully discussed. 

W Narada, Sill, pi. 25, 26, 27. Jolly’s Trans., pp. 97, 98; 3 Dig., 
bL V 9 ck VIII, sec. I, pL 405, page 474. 

£ s ) 8 Dig,, bk» % ch. VIII, sec. I, pi. 409, page 479. V ■' ' 

£3) Mitafc, ch. II, sec. I, pL 7, 10, 27 28, 35, 38, ■ ’ 
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The eases contained in the 2nd volume of Sir T. Strange’s trea- 
tise, and relating to the maintenance of widows, do not support 
the propositions in the 1st volume, p. 172, which we have ventured 
to question. These eases extend from p. 290 to p. 310 of the 
2nd volume. In all of them there appears to have been family 
estates in the hands of the person compelled to maintain the wi- 
,W Tn one of those cases, at p. 291, the pundit is represented 
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ing a widow and son, they succeed to his share of the joint pro- 
perty.” Mr- Colebrooke’s remark upon this is missing, hut that 
of Mr. Ellis is forthcoming and valuable. He said : ‘ As long as 

the familv continues undivided, all the parceners, their "wives and 
families, are entitled to a joint maintenance ; on division, widows, 
wives, and children can claim only on the portion of their respect- 
ive husbands and fathers. In the present case, if the son were 
alive at the time of division, his mother would have to look to Mm 
alone for maintenance ; if he were dead, she could he entitled, m 
right at once both of her husband and son, to succeed to a full 
share of the estate,— that is to say, a full share should he the 
maximum allowed her.” At page 309 of 2 Strange H. L. similar 
questions arose in the case of Vencunwiy v. Govindoo Chitty. The 
case, as submitted to the Court pundit, was tMs 1 “ The plain- 
tiff’s husband, deceased, and the defendants were undivided 
brothers. The deceased having left a son by the plaintiff, aged 
four years, she demands a share out of the common estate for 
herself, and another for her child. To her claim, as regards herself, 
is opposed— 1, the general Law of Inheritance and Partition ; 
2, her conduct, to which adultery is imputed. Under these cir- 
cumstances what are her rights P” The pundit’s answer was: 
« There is no ground for the claim of separate shares for herself 
and her son. The share that is given to the son , must maintain Ms 
mother. Though she should not conduct herself to the entire 
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. four brothers (Mitak. On Inh., eh. I, see. V, pi. 2), and Ms mother 1878, . : ; 

mmt be maintained out of Ms allot merit” The remark of Mr. 

.Ellis, so far as relevant, on the pundit’s opinion, was : “ Correct hs ®- 
to the exclusive right and consequent obligation of the son.” 

The dissertation in Macnaghten’s Hindu Law, vol. I, pp. 47, 48, Ganoba - 
and 49, as to the share of a wife on partition, does not, so far as it 
goes, favour her right to resort, after partition, to ancestral pro- 
perty in the hands of a separated kinsman of her husband. And ' - : )l!| 

in Case IY, at page 111 of vol. 2, Macnaghten’s Hindu law, which : Y||g§§§§ 

was a suit by a daughter-in-law (a widow) against her mother- 
in-law (a widow in possession of the family property), the right 
of the daughter-in-law to alimony was negatived, and her resi- 
dence with her mother-in-law. pronounced to be obligatory as the 
condition of her obtaining food and raiment. A gain, in Kumal- 
mdni JDasi v. Bodlmarain Majrnooadar and another , reported as 
Case XI in the same volume, pp. 118, 119, it was held that a widow, 
whose husband had separated from his father and full brother, and 
had obtained his share of the ancestral estate, could not sustain a 
suit for maintenance against her father-in-law and brother-in-law. . - \ 

In all of the other eases as to widow’s maintenance in the same 
volume, -extending from p. Ill to p. 117, there would seem to have 
been family property available to meet her cUi> 

Mr. Strange in his Manual of Hindu Law (2ndedn.), p. 54, pi. ; 

209, says : “Where there may be no property but what has been 
self-acquired, the only parties whose maintenance out of such pro- 
perty is imperative, are aged parents, wife, and min or c hil dren.” 

For this he refers to the Mitakshara on the subtraction of gift.U>' 

In pi. 210 he continues: “Thus, where there is no ancestral 
property, a widow is not entitled to look for maintenance from 
her husband’s brother.” For this he vouches a judgment in sp. 
app. 142 of 1859 of the Madras Sadr Adalat. See also William’s 
Digest of Madras Decisions, p. 22, pi. 7. 

In 1 Morley’s Dig. N. S., Tit. Maintenance, p. 249, pi. 5, there is : ii 

a note of a Madras case in which a widow sued her husband’s ) 

brothers for a money allowance as maintenance, but failed to 

W See eh. X, fol. 69, p. 1, 1. 1. 
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prove that they were in possession of any ancestral estate, or, as 
I infer from the note, any property of her late husband. The 
Court held that she was not entitled to a money allowance from 
them, and that they could only be required to support her if she 
resided with them. It does not appear whether her husband 
was separated from them ; but, in the absence of evidence that he 
was so, the presumption would be otherwise. 

The late Mr. Justice Norman, when acting as Chief Justice of 
Bengal, held that a widow could not support a suit for a money 
allowance as maintenance against her father-in-law, who had 
separated in estate, though not in food and worship, from his son, 
her husband, in the life-time of the latter —R&jjomney Dome v. 
Skilchmder Mullick. m Her father-in-law was, as the defendants 
here were, willing to maintain her in his house ; but she, who was 
very young, left his house, alleging that two of the females of his 
family ill-treated her. Her chief cause for leaving, she said, was 
that she had only one meal a day, that she wanted pan, hut got 
none, and that widows of her caste ate j)d«. Norman, C.J., how- 
ever, held that no real cruelty had been proved, and said “ Ac- 
cording to Hindu law, probably the plaintiff should he maintain- 
ed in the house of her father-in-law, who ought to find her in food 
and raiment. But when the father and son are not joint in estate, 
the maintenance of the son’s widow appears to he a mere moral 
duty in her father-in-law to the performance of which he is not 
compellable by law.” After referring to the absolute power of 
a Hind u over his self -acquired property, and, on that point, to 
Colebrooke’s Digest, vol. 2, hk. V, ch. I, pi. xsiii, xsiv, xxv, and 
xxvi, relating to the distribution, by a father, of self-acquired estate 
and to ch. II of the same hook (vol. in), already cited, where 
Jagannatha treats the disherison of a son, with respect to such 
property, as a moral offence only, Norman, C.J., said: “A son’s 
widow cannot have larger legal rights against her father-in-law 
than ker husband would have had if alive, and such husband 
could not have compelled his father to give him any share of. his 
nroperty.” Mr. Justice Norman was there apparently continu- 
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present case is wholly distinguishable from those where an heir is?8 
takes property, subject to the obligation of maintaining persons g AVITBXB x7 
excluded from inheritance out of the estate of the deceased pro- ®. 
prietor, or whom the deceased proprietor was morally bound to 
maintain. In such cases the Hindu law seems to annex the duty G*noba. 
as a burden on the inheritance in the hands of the heir, and the 
right of the party claiming maintenance appears to be a legal 
right analogous to a right of property.” He then referred to 
Mann, eh. IX, pi. 201, 202; Daya Bhaga, eh. V, pi. 11; eh. XI, 
see. 1, pi. 49, and other authorities for instances of this latter right. 

A Hull Bench ease — Khetramani Dasi v. Kasliinath Hash) — 0 f 
great importance, decided in Calcutta in 1868, has been cited on 
behalf of the defendant. It arose in the Twenty-four Parganas, 
and, therefore, were it dependent on any particular school of 
Hindu law, would have been regulated by the Bengal or Graurya 
School. We think, however, that the reasoning on which the 
judgment mainly rested was quite as applicable in this Presi- 
dency as in Lower Bengal. It was a suit by a widow against ber SHI 

fatber-in-law claiming a monthly allowance in money for main- 
tenance and the expenses of religious rites. She was married, 
when five years old, to the defendant’s youngest son in 1853. 

He died in 1859. She alleged that after his death she was ill- 
treated by the defendant and his wife and daughters, and, thus 
being unable to stay in his house any longer, went to reside with her 
father. Sue did not assert that there was any ancestral property 
or any property belonging to her late husband in the possession 
of the defendant. The latter denied Ms legal liability to her in 
any respect, and that he or his family had ever ill-treated her, and 
said that she had been to Ms house only on two occasions, and 
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im but that being incapacitated tor further service, He was compelled 
_ — — to place Ms sole dependence upon a pension r of Es. 63-4 per 
bivirmisii It ig not s0 stated in the case, but it is to he inferred 

^"sStfiv that the defendant and his deceased son were undivided— there 
"(Jakoba. teing no averment to the contrary, and the latter having apparent- 
ly died very young. The Court of first instance made a decree 
in favour of the plaintiff. The defendant appealed to the High 
Court. The Division Court (Norman and Seton Karr, JJ.) were 
disposed to think the suit unsustainable, hut there being con- 
flicting decisions^ on the point in Bengal, referred to a Bull 
Court this question — “ Can the widow of a Hindu, refusing to 
live in the house of her father-in-law, maintain a suit against him 
for a pecuniary allowance by way of maintenance.” Peacock, 
C.J., and Macpherson, J., were of opinion in the negative, and 
Loch and Kemp, JJ., in the affirmative. The decision was in 
accordance with the opinion of the Chief J ustice. After noticing 
the absence of any allegation that the defendant had any ances- 
tral property, or any property upon which the plaintiff’s mainte- 
nance was a charge, he said that “ two questions arose out of 
the point submitted for the opinion of the Full Bench, viz. : 1st, 
give whether the widow of the Hindu, refusing to live in the house of 

her father-in-law, can sue him for a pecuniary allowance by way 
of maintenance, if she leave his house without reasonable cause; 
and, Sadly, is she entitled to maintenance if she leave on account 
of ill-usage or other reasonable cause ” — and expressed his opinion 
“that, according to the law as administered in Lower Bengal, 
a daughter-in-law has not, in either ease, a legal ground of action 
to recover maintenance against her father-in-law. The lights of 
a wife or of a widow and those of the son’s widow to maintenance 
appear to me to be governed by very different principles. A 
son’s widow has not the same legal rights against her father-in- 
law as a wife has against- her husband, or as a widow has against 
the heirs of her husband, who take his estate by inheritance. The 
father is not heir to his son in preference to the son’s widow.” 
After expressing his approval of the rule laid down by Norman, 
J., in the case above cited frcm 2 Hyde, 103, the Chief Justice pro- 

CD 2 Hyde 103 ; S. D. K. (18,52) 796 ; 2 Gale. W.E 134; 6 Ibid. 37. ; 
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eeeded:— -“The obligation of an heir to provide, out of the estate 1878 
which -descends to Mm, maintenance for certain persons whom ^ayitribIi 
the ancestor was legally or morally bound to maintain, is a legal 
as well as a moral obligation, for the estate is inherited subject ANJ) Sadash 
to the obligation of providing such maintenance. A son who G-anobL 
takes Ms father’s estate by inheritance is bound to provide main- 
tenance for his father’s widow. The obligation is a charge upon 
the estate, which continues as long as the widow remains chaste, 
whether she continue to live in the family of the heirs or not.' ? 

That co-residence with the heirs is, under such circumstances, 
non-essential, has been decided frequently (Edjd Pirthi Singh v. 

Jtdni Bajcoomr^ Subosimdm Dosi v. Eidokmore Neoghy 
Fimlatchi v. Anmsamy , (s) Jddumani Dost v. Kheytramohim SMIJ&) 
contrary to the opinion, apparently, of Sir T. Strange, (5) but those 
were all cases in wMch there was family property from which 
the widow was entitled to maintenance, and it does not thence, by 
any means, ensue that if there be no family property, and she he 
notwithstanding entitled to food and raiment from her husband’s 
family, she can insist upon it on any other condition than that of 
co-residence with that family and co-operation in their domestic 
labours. The extent to which maintenance is a charge upon an- 
cestral estate, or the estate of her husband, has been recently con- 
sidered in Lakslmon Bdmchandra v. SaramiUbdi^ and Laksh - 
man Bdmchandra v. Satydbhdmabai , (7) and calls for no remark here. 

Peacock, C.J., continued: — U I apprehend that a son’s widow 
has no greater right to sue her father-in-law for maintenance, 
after her husband’s death, than she would have in her husband’s life- 
time, if he were unable to maintain her ; if there is a legal obliga- 
tion, does it extend to every widow whom every son (however 
numerous the family) may leave without a sufficient provision for 
her maintenance ? If not, to what extent is the rule limited by 
the Hindu law ? I have looked carefully into the authorities, and 
cannot find anything to satisfy me that a son’s widow is entitled 

hi 12 Beng. L. R. 238P.G. 5 S. 0. 20 Calc. W. B. 21 . ( s > 2 Taylor and Belli 90, 

( 3 ) 5 Mad. II. C. Bep. 150. G) Vyavastha Darpana 884, 2nd edrx, 

^ X Stra. EL L. 172, 244. (8) 12 Bom. II. 0, Bep, 69. 

■ PA I'Vp, Sujpra, p. 494, ■■ 



320 the ihdian law refoh ts. [vox.. il , 

1S?S to sue to compel her father-in-law to maintain her where he has 
SititsibIi 210 ancestral property, aBcl nothing beyond his separate estate 
t?’ which has been acquired by himself* Some of the boots speak 
of the husband’s relations generally; but I apprehend that a bro- 
GtxsozL ther or other distant relation cannot be legally, although he may 
be morally, bound to support all the widows of his brothers, or 
other near relations, who have no means of subsistence, unless he 
takes some property which renders him liable to the charge ; 55 and 
again, “If the father-in-law is legally responsible for the mainte- 
nance of his daughter-in-law, where is the legal obligation to stop 
if he dies without leaving property ?” and, again, “This is not a 
question of a charge upon the inheritance, for the father-in-law 
is not stated to have inherited anything. He states that he is a 
pensioner of Government, with a small pension not more than 
sufficient to maintain himself and his own family. It is not ne- 
cessary to determine that he is so ; but, for the sat© of argument, 
it may be asked, is such a pensioner bound to maintain all the widows 
of all his deceased sons? Is he to save nothing for his own widow 
lest he should die before her, when his pension would cease 
And, again, “If a son and a father, joint in food and estate, should 
separate, and each take his own share of the estate, and the son 
after partition should enter into business, and lose all that he has 
taken, would the father, after the death of the son, be bound to sup- 
port his widow ? We must not convert all the moral obligations en- 
joined by the Hindu law into legal liabilities. We should do much 
mischief by want of care in this respect. 55 The decree of the 
Court of first instance having been reversed by the Full Bench, 
the plaintiff appealed under section 15 of the Letters Patent, and 
another Full Bench, consisting of Bayley, Norman, L. Jackson, 
Phear, E. Jackson, Glover, and Hobhouse, JJ., unanimously affirm- 
ed the decision of the first Full Bench. Looking at the ques- 
■ turn submitted to the Full Benches and at all of the judgments 
delivered by the second Full Bench, that case cannot, we think, 
be deemed to have decided more than that a widow, voluntarily 
and without any ill-treatment on the part of her father-in-law and 
his family residing elsewhere than in Ms house, cannot sustain a 
suit against him for a pecuniary allowance by way of maintenance, 
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i£ he be not in possession either of ancestral estate or estate derived 
from his deceased son, her husband. It leaves the question open 
whether she would have any remedy against her father-in-law, for 
food and raiment, or pecuniary allowance for. maintenance, if the 
misconduct of himself or his family towards the widow justified 
her in residing apart from hi m . 

That case is a stronger authority for the defendant Sadasiv 
even than he needs, for he is not the father-in-law of the plain- 
tiff, hut a more remote kinsman of her husband Dhakji, namely, 
the paternal unde of the latter, and, unquestionably, long before 
the death either or Dhakji or Ms father Balerustna, duly separat- 
ed in estate from them. There was a strong effort made in the 
argument, addressed to the second Dull Bench, to blend, insepara- 
bly, the moral precepts of the Smritis with the legal obligations 
laid down by them, but it failed to convince any one member of 
that Bench. 

In the introduction to vol. 2, "West and Biihler,^ the authors, 
speaking of that case, observe that “ Sir B. Peacock, C.J., in a 
judgment concurred in by Macpherson, J., • says that * a daughter- 
in-law has no legal right to a maintenance, whether she live with 
her father-in-law or not,’ ” and they remark that “ Sir B. Peacock’s 
view may, perhaps, be defended under the Daya Bhaga, which 
assigns no ownership to the son until the death of his father. But 
under the law of the Mitakshara, the son’s position is essentially 
different, inasmuch as his joint right arises on his birth; and the 
widow s right to maintenance has always been recognized in this 
Presidency.” We, however, have seen that Sir B. Peacock pre- 
faced his remark by saying that “ there is no allegation in the 
plaint that the defendant has any ancestral property, or any pro- 
perty upon which the plaintiff’s maintenance is a charge,” and 
his remark must, we think, he understood as made with ref erence 
to that state of facts. And, further, we may observe that, although 
Dhakji may, at his birth, if it occurred before the partition, have 
had, under the Mitakshara law, through his father, an interest in the 
1,'.! lily estate, Ms interest in the portion allotted to Sadasiv ceased 
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as Dhakji and his father were concerned) of that portion. It was 
not i.retconed that DMkj’s marriage took place until after the 
partition, — not, indeed, that such a circumstance could have mac e 
any difference in the plaintiff’s rights. A woman, who marnes a 
member of a joint Hindu family, does so subject to the contingency 
of their separation in estate. In so speaking, we are not to be under- 
stood as impeaching the case of Comufoioney Dome v. Eamnmath 

L^u> where the widow of the late proprietor was declared 
futltled to maintenance out of his estate after there had bean a 
partition of the whole made without regard to her claim. A 
wife or mother occupies in this respect a different position from the 
widow of a son or other parcener, in which latter case the c aim 
for maintenance is solely against the share allotted to him on paifa- 
ticn made in his life-time, as shown by the cases quoted above 

from 2 Stra. H. L. 

A Full Bench of the High Court, N. W. P-, has lately (18 c6) 
held in Gangabai v. Sitdran^ that a Hindu widow is not en- 
titled in a province where the Mitakshara is the predominant au- 
thoritY, to be maintained by her father-in-law if he have not anees ra 
property in his possession. The question as actually framed, and 
put to the Full Bench, and ruled in the negative, was-whether 

a widow, whose husband predeceased his father, has a right to be 

maintained by her husband’s relations irrespectively and independ- 
ently of the existence, in their hands, of ancestral funds or 
properties under the law obtaining in the North-West Provinces . 
The widow had resided with Sitaram, her father-in-law, and was 
maintained by him for about fifteen years after her husband’s death, 
and, at the expiration of that time, without alleging any ill-treat- 
ment by Sitaram, went to live with her own brother. A moiety 
of the house, in which she had resided with Sitaram and his family, 
was Sitaram’s ancestral property. The other moiety he had ^ac- 
quired by purchase.. He sold the house in 1874 to Kailash Nath, 
in order to pay his (Sitaram’s) debts. Gangabai, by her plaint 
filed against Sitaram and Kailash Nath, prayed that the sale 
should be set aside, and that she should be declared entitled, to 
reside in a portion of the ancestral moiety of the house ; also that 

(ii Pulton's Ken. 189. (8) L L - »• 1 Mh 170 ' 
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a pecuniary allowance of Rs. 5 per mensem should be made to 1878 
her by Sitaram out of a charitable allowance made to him. by 
Government. The Court of first instance decreed that, she was »• , 

entitled to reside in two rooms in the house, but refused to her and 3adasiv 
any further relief. On appeal by Gangabai ( X a il ash Nath not ap- Casoba. 
pealing), the District Court affirmed the decree. On special ap- 
peal the Division Court referred the question, above mentioned 
to the Full Bench, and received the reply already mentioned, and, 
on the case coming on for final disposal before the Division Court, 
it affirmed the decrees of the Courts below, being of opinion that 
the sale of the ancestral property for payment of his debts by Sita- 
ram (under the above circumstances) did not entitle his daughter- 
in-law to be maintained by him. The sale being for payment of 
Ms debts, 1 the Court said, was one which his son, if alive, could 
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1878 induced the plaintiff to make this appeal, we direct that the par- 
ties, respectively, should bear their' own costs. 

Attorney lor the appellant : — Mr, L. Fletcher . 

Attorneys for the respondents : — Messrs, Graigie , Lynch, and 
Owen * 
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[APPELLATE CIVIL.] 

(Full Bench.) 

Before Sir M. S. Westropp, Kt., Chief Justice > Mr. Justice Kenibatt, 
and Mr. Justice West . 

SIBLING A PA, son or BASAPA {obiginal Defendant), Appellant, 

_ SIB AY A Koai SIBLING AP A (ceiginal Plaintiff), Eespondent.^ 

Jurisdiction — Small Cause Courts in Mvfussal— Suit for maintenance. 

In the absence of any special bond or other contract for the payment of 
maintenance, a suit for maintenance is not cognizable in a Court of Small 
Causes in the Mufussal. 

Ordinarily, the right to maintenance does not rest upon contract. It is. a 
liability created by the Hindu law, and arises out of the jural relation of 
the Hindu family. It is enforceable in numerous instances in which there 
is no connexion with contract. 

Fobin Kdtee Deled V. Bindoobdshinee Debed (5 Calc. W. B. 5 [Sul C. C* 
£ei] ) followed. 

This was a special appeal from the decision, of N. Daniell, Dis- 
trict Judge of Dharwar, reversing the decree of the Subordinate 
Judge of Haveri. 

The case was referred to a Dull Bench by Nanabhai Haridas 
and Larpent, JJ., on the preliminary objection raised by the res- 
pondents, that the case was one cognisable by a Court of Small 
Causes, and, therefore, not the subject of a special appeal. 

Dhirajldl Mai hur adds, for the defendants, in support of the objec- 
tion: — The words “ or other contract’ 5 in section 6 of Act XI of 
1885 includes an implied contract for maintenance which would 
spring out of the contract of marriage : Matanshankar v. Gulabshan- 
harJM Ammalla Arnmul v. Subhu VadiyarJ® There being an 

# Special Appeal No. 10 of 1874. 

' W 4 Bom. XL C. Bep. 178, A* C. J. ■ is) 2 Mad. H. C. Rep. 184 
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implied contract for maintenance, there is a debt due by tlie 1878 
husband to the wife, and the amount claimed being under Es. 500, g IJD;L:tNG ^ 
the suit should be In the Court of Small Causes. - v - , 


the suit should be m the Court of Small Causes. . v - 

SlDAVA 

Shamrdv Vithal , contra : — The right to maintenance of the wife kom, 
or of any other member of a Hindu family depends on the family II)hlm ^' 


relation, and not upon contract. Amongst Hindus, marriage is a 
religious ceremony and a sacrament, not a contract. An idiot or 
a lunatic may, therefore, marry : Daly churn Milter v. Rdddchurn 
Mitter 1 Norton’s L. C., pp. 8, 9; 1 West and Biihler, p. 280, 
Q. 6. Mutual consent is necessary to a contract, and there is none 
between infants. 

The suit was not cognizable in a Small Cause Court : 1 Volin Kalee 
Deled v. Bindoobdshinee Bhugwan Chunder Bose v. Bindoo Bashi~ 
nee Dome , (3) Kdminee Bossee v. Bishonath Bhdhd Rambux 
Chiiiangeo v. Modoosoodim ^ SripaMy Boy v. Loharam Roy, ^ 
Shahoo Magee v. Noorai MollahS 7 ) 

Dhirajldl Mathurddds in reply:— The pandits give no author- 
ity for the case of Daly churn Mitter v. Rdddchurn Mitter The 
marriage was not disputed in the life-time of the lunatic, nor for 
thirty years afterwards. During his life-time it was voidable, but 
not void. After his death the Court would not avoid it. He also 
referred to the case of Maynd Bdi v. UttdrdmS 9 > 

Westeopp, C.J. — The plaintiff, alleging herself to be the wife 
of the defendant, by her plaint states that, three days previously 
to the filing of it, he turned her out of doors with her children 
(of whom there are said to be two), and refused to support her. 
She, accordingly, sues him for maintenance at the rate of Es. 4 
per mensem . 

The defendant, in reply, denied that, at the time mentioned by 
the plaintiff, he turned her out of his house, and he alleged that, 
about fourteen years previously, she had eloped with another man, 
and that her suit Is barred by the law of limitation. The defend- 

a) 2 Morley's Dig. 99. (a) 5 Calc. W. B. 5 (Sm. C. Court Eel). 

(3) 6 W. B, 2.8ajCiv. BuL M 9 Calc. W. B. 214 Civ. Bui, 

(°) Beng, L. Bep.— Bull Bench Rul. ( 1862 - 1868 ), p. 675 , 

(G) Ibid. p. 687. (7) Ibid, p. 691. 

|| | ' <»> 2 Mor. Dig. 99, 0) 2 Mad. H. 0. Bep. 196, 
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1878 ant further asserted that about twelve years before he filed Ms 
-7— TT Witten statement, he had divorced the plaintiff, on the occasion of 
a between them, before the magisterial authorities, and 

S kom 1 that she had given birth to two illegitimate children. 

Sidmjtgaia. Tjie g u t, or dinate Judge of Ilaveri made a decree, with costs, for 
the defendant, on the ground that, about ten or twelve years pre- 
viously to the suit, tbe plaintiff tore off from ber neck the nuptial 
token," and gave it to the defendant, that she thenceforward resided 
with her own parents, and, subsequently to tbe giving of tbe nup- 
tial token to the defendant, became the mother of two illegitimate 
children. 

The plaintiff appealed to tlie District Judge of Dharwar, who 
reversed the decree of the Subordinate Judge, and awarded to her 
maintenance at the rate she claimed and costs. The reasoning 
by which the District Judge arrived at his decree seems to be 
that, while he believed the parties to have been separated for a 
much longer time than the plaintiff admitted, he did not regard 
the circumstance, that they lived apart by mutual consent, as 
amounting to desertion; that, asuming the fact to be that the 
plaintiff divested herself- of her nuptial token, and that there had 
been a quarrel between her and her husband, and that she refused 
to return to him, those circumstances did not [relieve her of her 
conjugal duties or position, or amount to a sufficient ground for 
a divorce, as the defendant might legally have compelled her to 
return to him, and that no proof had been given of an alleged 
caste custom of divorce by mutual consent ; that it was still a 
question whether a divorced woman among the upper castes is not 
entitled to maintenance, that the illegitimacy of the two children, 
was not proved, and that the divorce, if it occurred at all, was 
unlawful. ■ '.o'". 

The defendant filed a special appeal against that decree. ' It is. 
unnecessary now to state the grounds of special appeal, as the 
question submitted to the Full Bench by the Division Court, which 
entertained that appeal, was only that contained in a preliminary 
objection, made on behalf of the plaintiff, to the hearing of it, 
namely, that the suit, being for maintenance, and valued at Its, 480 , 
was cognizable by a Court of Small Causes under Act XI of 
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85, and, therefore, no special appeal lay. The question, then, 1878 
r our determination is, whether this suit for maintenance was g IDIINGj (p^ 
gnlzable by a Court of Small Causes under that Act ? SwIya 

The sixth section of Act XI of 1865 enacts that “ the follow- E0M 
g are the suits which shall be cognizable by Courts of Small Sidlxxgapa. 
tuses, namely, claims for money due on bond or other contract, 
for rent, or for personal property, or for the value of such pro- 
irty, or for damages, when the debt, damage, or demand does not 
iceed in amount or value the sum of Rs. 500, whether on balance 
: account or otherwise. 55 Then follows a proviso, not material 
the present question. It is not pretended that there is in this 


me rignx xo dispose oi xnexr cnuaren (wane minors; m marriage, 
and to do so without consulting them. And it would he difficult 
to affirm that there is any subsequent ratification of the contract by 
the children, inasmuch as they have no power, on attaining majori- 
ty, to Ignore the marriage when complete, or subsequently to res- 
cind or dissolve it, except under such special circumstances or 
usages as admit of divorce. If there be a suit for breach of the 
contract to marry, le., of the betrothal, the person held liable- to 
pay damages has, in the cases reported in Borradaile’s Beports (3 > 
and in Timed KiM v. Nagindas NarotamdasJ® been the father or 

C 1 ) Bee .flie ease of Soohama kom R&mr&v v. Ndndrdv bin Krishn&r&v 
2 Morris S. D. Rep. 170. 5 

( 2 ) Atmdrdm Kesoor v. STieol&l Muloohchand , 1 Borr. 397 (2nd edn,) * 
Khooshdl v. Bhugwan Motee . 1 Ibid . 155 ; Kasiram y. Bhugimn , 2 Ibid 528 ; 
Deoehand v. Javehar , Ibid . -576 ; Mi. Baliyai v. Madhowji Fdndehand 
Ibid. 789, 

fe 7 Bom. H. 0. Rep, 122, O.C.J. - , 
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' " , who made the promise that the marriage 
lAbA r :_- , and not the intended husband or wife. 

Minors^ idiots, and lunatics are by Hindu law unable to contract 
yet not only are the marriages of infants 
distinctly laid down that the marriage of 
urn y. Badachurn ;d> 1 West and 


1878 other adult relative 

imj'soirl sh° uld take P Iaee ’ L “ 

(l~Stra’ H. l/271; 

Sidlikoasa. upheld, but it has been 

a Hindu lunatic is valid {Datychn 
Buhler, p. 2S8, G. 6). 

But further, we should take too narrow a view of tiie nature of 
maintenance if we were to limit it to the ease of husband and 
■wife. In numerous instances maintenance is recoverable, in which 
there is not the most remote connexion with contract : e.g., where 
a Hindu, personally disqualified from inheritance by congenital 
blindness, or deafness, or dumbness, or insanity,, or .ldiotcy, or 
sanious leprosy, or illegitimacy, is entitled to be maintained out of 
the family estate by the next heir who takes it. So, too, a con- 
tinuous concubine of the deceased proprietor is entitled to main- 
tenance.^/ It cannot be said that her title to it rests upon con- 
tract The proper view seems to us to be to regard maintenance, 
in its general aspect, as a liability created by the Hindu law in 
respect of the jural relations of the Hindu family, .and this would 
be so even in the case of the continuous concubine just mentioned. 
For she is the dasi or sudri or serva of the pater familias. The 
liability of the husband to maintain his wife is an obligation 
arising out of the status of marriage amongst Hindus, expressly 
imposed by their law.® And, generally, in such other instances 
in which maintenance is prescribed by the same law, we hold that 
the right depends on the status to which the law appends it. Even 
in Eng land and other Christian countries, marriage creates a special 
status from which, and not, except mediately, from the volition of 
the parties, spring the rights and duties of married people as such. 
In Mordamt v. Mordaunt W Lord Penzance says : “ But, is it true 

(1) J3 Moriey’s Dig, 99, 

(2) See Khemkor v. UmUsItankar, 10 Bom. H. C, Bep. 381 ; Vrdndavandds 
v, Yitonundbdij 12 Ibid. 229. 

(3) See as to obligations arising out of tlie status .of marriage and oilier 
familv relations, SaTieny, In He de droit Remain, vol. 1, liv. IL .cio 1, 
rm S3o, 336— Dr. trans.' by M, Guenons, Paris edn., 184-0 ; 2 Austin Jur, 
pp. 422, m 0 edn. of: 1863* 

: . ' ’ m L, B. 2 Pro, and Div. 103 at p, 126, 
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that marriage is an ordinary contract? Surely, it is something more. 1878 / 

I may be excused if I dwell somewhat on this matter, because I Sidunoapa 
conceive it lies at the very root of the question in discussion. „ ®*, , 
Marriage is an institution. It confers a status on the parties to kom 
it, and upon the children that issue from it. Though entered into SlDLISG ^ PA ' 
by individuals, it has a public character. It is the basis upon 
which the framework of civilized society is built, and, as such, is 
subject in all countries to general laws which dictate and control its 
obligations and incidents, independently of the volition of those 
who enter upon it.” We have not overlooked Govinda v. Bap&o ,<*> 
a case not turning upon the married status. The foregoing con- 
siderations show that the reasoning which prevailed there does 
not apply here. 

There are conflicting decisions as to the jurisdiction of Courts 
of Small Causes in the Mufussal. 1 

In Rdmchandra Dixit v. Savitribdi ,< 2 > Couch, C.J., and New- 
ton, J., held that no special appeal lay in a suit by a widow against 
her step-son for arrears of maintenance under Es. 500, because 
they were of opinion that such a suit was cognizable by a Court 
of Small Causes ; but they gave neither reason nor authority for 
that opinion. They followed that decision in Judal v. Hird^ ( Ibid. 

P-75), but gave no reasons. Those cases seem to have been doubted 
by Sargent C.J. (Acting), and Melvill, -J., in Rdmabdi v. Trimbak.M 
In Bhagvan Chunder Bose and others v. Hindoo Bashinee Dossee^ 
Shumbhunath Pandit and Bayley, JJ., ruled that a Small Cause 
Court has jurisdiction only as regards arrears of fixed mainte- 
nance, but not to determine the right to maintenance, if in dispute. 
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Civil Court fixing her maintenance at Bs. 7 i>« medium, an 
subsequently another decree for arrears of that maintenance, and 
brought the suit (the subject of the reference to the High Court, 
in a Small Cause Court for further and other arrears. 

In a later case (Kdmme Dome, widow of Okunder jJohu 

SMha, t. Bkhondth ®W w ) Peacock, C.J., and Bayley, J., held 

that a suit by a widow for arrears of maintenance fixed by . Hun- 







time, be east upon the family estate. Other widows, besides the pre- 

vious claimant, may be thrown upon it for support by the death kom; 

of their husbands, or the number of sons and daughters of the Sidling! pi, 

male co-parceners may have increased. With respect to suits 

brought upon continuing decrees in the ordinary Civil Courts for 

present and prospective maintenance, merely for the purpose of 

enforcing payment of that maintenance, we must say that they 

not only are unnecessary but unsustainable. If, indeed, they ‘were 

brought to evade the operation of the law of limitation, they 

ought, upon that gound alone, to be discountenanced (see on these 

points Mancharam v. Bales hi Sdheb Sandes v. Jomir Sheikh ^) . 

The excuse does not in such cases exist that has been relied upon 
in actions in the High Court upon a decree of a Presidency town 
Small Cause Court, that execution can, by such action, be ob- 
tained against a species of property which the latter Court cannot 
take in execution. 

The last case which we shall mention (Ningangavcla v. Bas- 
Ungavd&W) is unreported. It was a suit by a daughter-in-law 
against her father-in-law for maintenance. She had obtained de- 
crees in the Courts below, and he ( who contested her right) having 
made a special appeal to the High Court, it was objected on her 
behalf that the suit was cognizable in a Court of Small Causes, and, 
therefore, a special appeal would not lie ; a Court, however, con- 
sisting of Westropp, C.J., and Kemball and Nanabhai, JJ., held 
that such a suit was not within the jurisdiction of a Small Cause 
Court, and overruled the objection ; but on the merits affirmed the 
decrees of the Courts below. 

We are prepared fully to adopt the decision of Peacock, O. J., 
and L. Jackson, J., in the case of JSTobin Kdlee Debed v. Bmdoobd- 
shime above cited from 5 Calc. W. It., Sm. 0, Ct. Eef., p. 5. 

C 1 ) That under such circumstances the Court will not struggle with the 
language of the Statute in order to amplify the jurisdiction of Small Cause 
Courts, see per Peacock, C.J., in B&mbiix v. MudhusoodJmn, Beng, L. B. 

(F. B. YoL) 675 at page 681. 

<*) 6 Bom. BL C. Pep. 231. , (3) 9 Calc. W. B. 399 Civ, Bui 

: l 4 ) Sp. Ap. 101 of 1870, decided on the 20th July 1870. : , 7 ■/.' v. : |v 
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We think that fin the absence of any special bond or other 
eon tract for the payment of maintenance) the question refen-ed 
Sidlixgapa ^ ^ ^ < w]iet5ier a guit f or maintenance s cognizable m 

SioatI Qom-t of Small Causes in the Mufussal/ must be answered in the 
negative. 

HU || [APPELLATE CIVIL.] 

(Pull Bench.) 

Before Sir M. B. Westropp, Kt., Chief Justice, Mr. Justice Kemball, and 
Mr. Justice West , 

llm 1 APAJI CHI5TAJIAR DEVDITAR (obisihal Defendant), Appellant, 
t .. GANGABAI noM DAJT CHISTAMAH (original Plaintiff), 

: EeSPONDEKT. 

Jurisdiction— Small Cause Court—. Act XI of 1865— Suit for maintenance — 
Brothers toidow. 

In a suit by a Hindu widow against her husband's brother for an allow- 
ance as maintenance and for the expenses of a pilgrimage, 

Meld (following Sidling apd v. Siddvd bom Sidling dtp d$) ) that the suit, 
although for a sum under Es. 500, was not cognizable by a Court of Small 
Causes under Act XI of 1865, there being no allegation that the maintenace 
claimed was secured by bond or other special contract. 

Meld also (following the case of Savitribdi v. Luximibdi (2)) that the de- 
fendant was not liable, inasmuch as he was not in possession of any ancestral 
property and had not received any property from the plaintiff's husband. 

This ease was referred to a Full Bench by Kemball and Nana- 
bhai Haiidas, JX The facts are sufficiently stated in the follow- 
ing judgments : — 

Westropp, C.J.— This is a suit by a Hindu widow against the 
brother of her late husband for a pecuniary allowance as mainte- 
nance and the expenses of a pilgrimage to Benares. The defend- 
ant denied that he had any ancestral property, or that his 
deceased brother, the husband of the plaintiff, left any property. - 
He further said that the plaintiff had, from the time of her hus- 
band’s death, sixteen or seventeen years, ago, resided with her 
mother, who allowed her 2 bighas of land, and that he (the defend- 
ant) was willing to allow her to live in his house, and that he 
gives her two £ lug das ? per annum. He denied any responsibility 
in respect of her pilgrimage. The Subordinate Judge of Ealyan 
■ U) Supra, p. 624* ■ - W, Supra, p. 678. 
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Judge of Tkana, who held her to be entitled to- Es. 4 per mensem ^ ' a pa ji ; 
as tdaintenance, but not to the expenses of the pilgrimage. The 
Assistant Judge, although finding, as a fact, that the defendant v., , 
and Ms deceased brother had not any ancestral property, held, on I)aji 
the authority of Thnmappd 3 hut v. P armeshriam that the Chixtaman. 
plaintiff was nevertheless entitled to a pecuniary allowance as 
maintenance from the defendant personally, and that she was not 
bound to reside with him. 

The defendant filed a special appeal against that decree, and 
the Division Court (Kemball and Nanabhai Haridas, J.J.,) have 
referred to a Full Bench a preliminary question raised before 
theni, viz., whether the suit (being for a sum under Es. 500) was 
cognizable by a Court of Small Causes under Act XI of 1865 ; 
for, if it were, no special appeal would lie. 

That question, for the reasons already given in the case of Sid- 
lingapa v. SidavaJ® must, we think, be answered in the negative, 


■ 





Aster the decision of the hull pencil report 
573, this case came before a Division , Bench for 
on the merits. 

Skamrdv Vithal for the appellant. 

Bespondent was not represented. 

Westsopp, C.J. Although by Hindu law a 
to maintain his wife, she is not entitled to a sep 
from Mm, unless she establishes in proof that 
misconduct or by his refusal to maintain her in 
residence, or other justifying cause, she is 
•* Special Appeal 10 of 1874 


the ihdiah LAW reports. [TOL. II. 


However, in tie c».= of Saritrib^. Lu.imi- 

. «;.=> MM on *» W May 1878, !«*«. » f V » 'g 1 ™ 

Avu'i - , .1 a l?i ill ati nil of tins Court 


- — ~r — bar- decided on me iso ■ v „ _ . * n * 

Ch S AK against her husband’s paternal uncle, a Full Bench of this Court 
I)EVDH.ui = u tUat tkc | ue t that the latter had no ancestral property or pro- 
P JU “ y widen W lelongeil to He dooeaeed nephew tie ineW 
«*« -P ijt ofthe plaintiff, constituted full and sufficient defence to the suit. 
CMX " S ' 13i!^ reasoning by wbicb the Full Bench arrived at its conclusion 
in that ease is applicable to the present case, and it is unnecessary 
to repeat it here. The case relied upon by the Assistant Judge 
has been fully discussed in that case. We reverse he decree of 


has been rally mscusseu 

the Assistant Judge, and restore that of the Subordinate Jndg 


^9 


the Assistant Jnage, a,iiu hw. ; 

except that we direct the parties respectively to bear their own 

costs of the suit and both appeals. 

(i) 5 Bom. H. 0. Rep. 130, A. C. J. < 2) Supra, p. 573. 


[APPELLATE CIVIL.] 


Before Sir M. B. Westropp, JB„ Chief Mice, and Mr. Mice Xemball. 

. SIDLINGAPA, son or BASAPA (obiginal Defendant) Appemant 
T siDlVA kok SIDLINGAPA (obiginal Pla™f), Respondent.* 

I Uuchi law— Separate maintenance, wife’s right to. 

Although by Hindu law a husband is bound to maintain his wife she is 
not entitled to a separate maintenance from him, unless she proves that by 
Ison of his misconduct or by Ms refusal to maintain her m Ms own place 
of residence, or other justifying cause, she is compelled to hve apart from 

him* 
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apart from Min (see special appeal No. 807 of 1872, Printed J udg- 1878 ■ 
meats of 1873, page 1). There is not any finding, by the Pis- g^ INGj [p£ 
trict Judge, that the plaintiff lias proved any such ease. On the g x ^ v - 

contrary, the District Judge appears to have believed that she K0W 

voluntarily tore off her nuptial ornament, and returned it to her Sidlinoapa. 

husband, and of her own accord left him. We reverse the decree 
of the District Judge, and restore that of the Subordinate Judge, 
except as to costs. We direct that the parties, respectively, 
bear their own costs of the suit and of both appeals. 


[APPELLATE CIVIL.] 


Before Sir M. J?. Westropp , Kt , Chief Justice , and Mr. Justice MelvilL 

IvAO HUB HAT nx GULABCHAND and anothee (oeiginal Defend- im 
■ ants), Appellants, v. XllISHNABAI kom BABAJI (oeiginal Plain- November 
tiff). Respondent.^ 

" ■: Evidence — Act I of 1872, Section 91 — Registration-— Practice. 

A deed of partition was executed among three brothers, 0, N, and B, on 
the 19th March 1867, but was not registered. It recited that, some years 
previously to its date, a division of the family property, with the exception, 
of three houses, had been effected, and it purported to divide these houses 
among the brothers. In a suit brought by C 5 s widow for the recovery of 
the house which fell to C's share. Criririx 

Held that, although the deed did not exclude secondary evidence of the 
partition of the family property previously divided, yet it affected to dis- 
pose of the three houses by way of partition made on the day of its execu- 
tion, and, therefore, secondary evidence of its contents uvas inadmissible 
‘under section 91 of the Indian Evidence Act. 

A Judge is not permitted to make in appeal a different case for the appel- 
lant from that which he alleged for himself in the Court of first instance. 

This was a special appeal from the decision of W. H. Newn- 
baiiij Acting Judge of Puna, reversing the decree of Dinanath 
Atmaram Dalvi, Second Class Subordinate Judge at Junnar. 

The facts of the ease appear from the judgment of the High 

Court. . 1 vu Ay u. g 


# Special Appeal No. 211 of 1877. 
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Kacbubhax 
bin (xCLAB- 
CHASB ANB 
another 

£EX$HNABAI 

sawi : \/ 

Babaji. eel under a decree' for sale tliere 
fendant Eachubhai on a mortga 
cuted to Mm by Chimnaji, a t 
bnsband Bab&ji. The plaintiff _ _ 
whom she alleged that, on a partitioi 
the house had been allotted, 
a deed of partition, 

he a genuine instrument, but is unregistered. 
Judae and the District Judge concur m j 
I nadmissible in evidence, and that secondary 
tlon is excluded by section 91 of the ^Indian 
1872). The deed speaks of the 
haring been divided two or 1 
but recites that there remained 


Vithal for the respondent. 

,p o j —In this case the plaintiff KrishnaMi. seeks to 
from a house which he purchas- 
cf in a suit brought by the de- 
ge, dated 27th August 1872, exe- 
cotber of the plaintiff’s deceased 
claimed title through Babaji, to 
in anterior to the mortgage, 
In support of that case she produced 
dated the 19th March 1867, which appears to 

The Subordinate 
holding that deed to be 
evidence of the parti- 
i Evidence Act (I of 
" i hulk of the family property as 
three years previously to its date, 
undivided three houses, and it 
eedsTto state that those three houses were on that day 
19th March 1867) divided between the three brother 
, Narayan, and Babaji, and that the house now m dis- 
the one allotted to Bdbaji. Although that deeu most 
would not exclude secondary evidence of the partition 
Ik of the family property, which it treated as having een 
wo or three years previously, and cannot be regarded as 
of or at all dealing with that portion of the family P r °- 
lt it did affect to dispose of the three houses, by way oi 
made on the day of its execution, and, therefore, under 
section 91 of the Indian Evidence Act, rendered secondary evi- 
dence of its contents inadmissible. So far, and m regarding 
the deed itself as inadmissible for want of ^registration, ^ 
car with both the Subordinate Judge and the District Ju * • 
The Subordinate Judge under these circumstances Bgbfcly, 
think, held that the plaintiff, could not sustain her suit. m 

District Judge, notwithstanding his ruling as to the 
! of the deed of partition and of secondary evidence or it, 
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proceeded, as he said upon the evidence, to hold that the house was 1877 
the house of Babaji, and not of Ohimnaji, and, therefore, that the Xaczvbmax 
plaintiff was entitled to recover it. Having regard to his previ- 
ous ruling that the partition-deed and secondary evidence of it asothbb 
were inadmissible, we must deem the District Judge as holding ]j EISHN _£ B Xi 
that, irrespectively of partition, Babaji was entitled to the house, 

That, however, was making a totally different case for the plain- 
tiff from that which she alleged for herself. She asserted a title 
founded on partition. The Judge conjectured and found a title ir- . ' 
respective of partition. This, we think, he was not at liberty to 
do. Ills judgment seems to have been a benevolent attempt on 
his part to discover a path for the bereaved plaintiff out of the 
provisions of section 91 of the Indian Evidence Act, and to relieve 
her from the consequences of the neglect of her husband to regis- 
ter the deed. We must reverse his decree, and restore that of 
the Subordinate Judge. The plaintiff must pay the costs ox the 
suit and of the regular appeal. The parties, respectively, must 
bear their own costs of the special appeal. t ';V'ub;-.V r A--; \ 
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!gT8 barred; and found in the negative on both of them. He applied 
Limitation Act 15 of 1871, schedule 2, article 128. 

ICA*vT2 

'i, Manekshah Jehmgirshdh for the appellant : — The Judge found 

Lakshmi* that the plaintiff never lived with her husband. She has, there- 
Ealo jN t u> fore, no right to a separate maintenance. By Hindu law, a wife is 
KANTB. only justified in leaving her husband’s house and demanding a se- 
parate maintenance on the ground of his misconduct : Hiidvaildpa 
v. QursaidwdS But if she* without her husband’s sanction, leave 
him and Eve with her mother, she has no right to separate main- 
tenance : Shamaehurn Sircar’s Yyavastka-Darpana, p. 374, (2nd 
edn.) He is not bound to support her if she leave him without his 
consent : Steele on the Law and Custom of Hindu Castes, p. 171. 
Act IX of 1871 does not apply to the case, hut Act XIY of 1859, 
section 1, clause 16. 


There was no appearance for the respondent. 

Westkopp, C.J. : — It is not competent for this Court to re-open 
the question of co-habitation of the plaintiff and defendant, or 
of the continence of the plaintiff. Those are questions of fact 
disposed of by the Courts below. The District Judge has, orx 
the point of limitation, erroneously applied Act IX of 1871 to 
this cause, which was commenced in 1872 before that Act came 
into force. Section I, clause 14 of Act XIY of 1859, is also in- 
applicable, as this is not a case of maintenance chargeable on any 
estate. The provision of that Act which is applicable is section 
1, clause 16, which gives six years from the accruer of the cause 
of action, audit does not accrue until there has been a demand 
and refusal. (See special appeal 1041 of 1864, and the note 
to voh 2, West’s Acts, p, 139.) No demand or refusal has been 
proved to have occurred prior to the bringing of this suit, which 
is in itself a sufficient demand, and the defence is a sufficient 
refusal, \ ... ,'/ V ‘ : 

We must, accordingly, on those grounds affirm the decree of 
the District Judge. 

a) S, A Ho. 307 of 1873, deckled by Sargent and Melvilb J,J., on the 
141 -ii January 1873. 


VOL. II.] 


BOMBAY SERIES. 


[APPELLATE CIVIL,] 


Before Sir M. A\ Wesiropp, Kt,, Chief Justice, and Mr* Justice JJemlalL 

M A D, ILi VII A V IIESHAV T.XLAR and othebs (original Defendants), 

Appellants, v. G-ANG-ABAI (oeiginal Plaintiff), Respondent.* 

Maintenance , amount of granted to Hindu toidoio . 

A Hindu widow is not entitled to a larger portion of the annual produce 
of the family property as maintenance than the annual proceeds of the share 
to which her husband would have been entitled on partition, if he were living. 

This was a special appeal from the decision of A. I). Pollen, 
Acting Assistant Judge at Eatnagiri, affirming the decree of 
Mukundrav Bhaskar, Subordinate Judge at Dapoli. 

The plaintiff Grangabai sued the defendants for maintenance, 
and obtained decrees against them in both the lower Courts. The 
defendants thereupon preferred the present special appeal. 

The Honourable Rdv Sdkeb V 2V Mandlik for the appellants : — 
The decree of the lower Court is improper, so far as it awards main- 
tenance to the plaintiff beyond the amount produced by the share 
of her husband in the ancestral estate. 

if. C. Apte for the respondent. 

Westkopf, O.J. : — Parashram, the husband of the plaintiff Gran- 
gabai, is stated by her to have died about twenty-five years pre- 
viously to the filing of her plaint in this suit, to which she has 
made her husband's brother Madkavrav, his nephew Grovind, his 
great nephew Eeskav alias Balaji, and his nephew Balkrishna 
parties as defendants. It is not denied that, at the death of her 
husband, he was undivided in estate from the defendants. It 
has been contended, on her behalf, that the annual proceeds of her 
husband’s share (which has been found to be one-fourth) would 
not be sufficient for her maintenance, and that she is entitled 
to such additional allowance from the defendants (his co-par- 
ceners) as together with those annual proceeds will give her a suf- 
ficient maintenance. It seems, however, to this Court to be 
a corollary to the recent Full Bench decision in the ease of 

* Special Appeal No. 296 of 1876. 
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1STS Siti'iirilm v. Limmibdi and Saddshvv that theywidow Is not, at 
dhavbav the utmost, entitled to a larger portion of the annual produce of 
Ii^\K ^ ie property than the annual proceeds of the one-fourth 

> othees share to which her husband would have been entitled on partition 
sgabai. were te now living. We vary the decree of the Assistant Judge 
by declaring the plaintiff to be entitled, as against the defendants, 
henceforward to a maintenance not exceeding the annual proceeds 
of one-fourth of the family property ; and that as it is admitted that 
such annual proceeds will not be more than sufficient for her main- 
tenance, the whole of the annual proceeds of such one-fourth share 
shall be paid to her as such maintenance, and that six years 7 arrears 
of such annual proceeds previously to the filing of the plaint, and 
all such arrears thereof as may have accrued due to her since that 
day (the 30th August 1873), shall be paid to her by the defendants. 
And we are of opinion that the said decree must be further amend- 
ed by directing the Subordinate Judge to ascertain what sum 
fairly represents the annual proceeds of one-fourth of the said fami- 
ly property, and to take such evidence as may be necessary for that 
purpose ; and we direct that the said maintenance henceforward to 
be paid to the plaintiff, and the said arrears due as aforesaid, pre- 
viously and subsequently to the filing of the plaint, shall be com- 
puted in conformity with the sum which the Subordinate Judge 
shall so ascertain to be such annual proceeds of one-fourth part 
of the said family estate. The plaintiff is, we think, entitled to 
her costs of the suit, and we direct the parties, respectively, to 
bear their own costs of both appeals. 

Decree amended . 
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Before Sir M. B> Wesiropp, KL, Chief Justice, mid Mr. Justice Kemball. 

LALLU GANESH (Applicant)*?. EANOHHOD KAHANDAS (Oppo- 
nent). # 

The Code of Civil Procedure (Act X of 1877), Section 5, Chapter XX, 
{Section 344 to Section 360), and Schedule II— Jurisdiction— Small Cause 
Court— Insolvency . 

The effect of section 5 of tlie Code of Civil Procedure (Act X of 1877)? 
coupled with the second schedule to that Act, is to render the whole of chap- 
ter XX (relating to insolvent debtors) of the Code, including section 360, in- 
applicable to Courts of Small Causes in the Mufassal, notwithstanding the 
words “ any Court other than a District Court 5 * and “any Court situate in 
his district ” which occur in that section. Consequently, the Government 
Resolution No. 2133. of the 3rd of April 1873, investing the Judge of the 
Court of Small Causes at Ahmedabad with powers, under the said' chapter, ; 
to adjudicate in insolvency matters, is ultra vires and invalid. 

This was a reference, under section 617 of the Code of Civil 
Procedure (Act X of 1877), from C. M. Cursetjee, Judge of the 
Court of Small Causes at Ahmedahed. In submitting it the 
Judge made the following remarks : — "■dd./J 

“ Defendant (in suit No. 2762 of 1875) was arrested under a 
decree against him in the said suit, but was set at large under the 
provisions of section 836 of Act X of 1877, on his expressing 
his intention of getting himself declared an insolvent. He 
seems to have made the proper application to the District Court 
under chapter XX of the Act. The District Court has, however, 
under recent resolution of the Bombay Government, No. 2183, t 
passed on 3rd April 1878, and published at page 257, Government 
Gazette , transferred the said application to this Court for inves- 
tigation * * * 

a Now the question for the opinion of the honourable the 
High Court is, has this Court jurisdiction to entertain the appli- 
cation ? I am of opinion that a Court of Small Causes in the 
Mufassal has no jurisdiction. 

# Small Cause Court Reference No. 4 of 1878. 

f ** The Honourable the Governor in Council is pleased, under section 860 
o£ the Code of Civil Procedure, to invest the Judge of the Court of Small 
Causes at Ahmedahed with the powers conferred on a District Court by sec-; 
tions 344 to 359 (both inclusive) of the said Code/* 

b 321—2 







THE INDIAN LAW DEPORTS. 


[VOL. II. 


18-3 “ The New Civil Procedure Code does not entirely apply to 

• f — Mnfassai Courts of Small Causes. By section -5, certain chapters, 
Gisi'sh or parts of certain chapters, only are made applicable, and it is 
I’iscnnoD expressly declared that ‘the other chapters and sections of this 
Kihandas. c 0 ,| e q 0 no t extend to such Courts.’ Schedule II, annexed to 
the said Code, contains the particular portions of the Code extended 
to this and other Courts ; and it excludes, among other chapters 
and sections, the whole of chapter XX. 

“ From this it will be seen that it has been the deliberate 
intention of the Legislature not to apply chapter XX, providing 
for insolvent judgment-debtors, to these Small Cause Courts. 
Accordingly, I submit that the Government Besolution, above 
quoted, is ultra rim, and can give this Court no power which the 
Legislature has expressly withheld from it” 

None of the parties appeared. 

* Westrovp, 0. J. The Court is clearly of opinion that’the effect 
of section 5 of the Civil Procedure Code (Act X of 1877), coupled 
with the second schedule to that Act, is to render the whole of 
chapter XX of the Code, including section 880, inapplicable to 
Courts of Small Causes, notwithstanding the words “ any Court 
other than a District Court ” and “ any Court situate in his dis- 
trict ” which occur in that section. The consequence of this con- 
struction of the Code is that Government resolution No. 2133, 
of the 3rd April, 1878, at page 257 of Part I of the Bombay 
Government Gazettte of 1878, must be regarded as ultra vires and 
invalid. 

Order accordingly. 

In consequence of the above decision, the Bombay Government 
cancelled the resolution above referred to (No. 2133 of 1878) and 
a similar resolution relating to another Court of Small Causesin 
the Hufassal, . . • 
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[APPELLATE CRIMINAL.] 

Before Mr . Justice Kemball and Mr. Justice PinJieg . 

EMPEESS v. MALEX 

Code of Criminal Procedure , {Act X of 1872,) Section 122 — Power of a 

Magistrate to record a statement of a person not accused of an offence. 

Section 1*22 of the Code of Criminal Procedure (Act X of 1872) authorizes 
a Magistrate to record the statement of a person who appears before him as 
a witness, as well as the confession of a person accused of an offence. 

This was a reference, under section 296 of the Code of Criminal 
Procedure, by J. Elphinstone, Magistrate of Dharwar, under the 
following circumstances : — . 

During the investigation, by the police, of a charge of murder 
against one Pira bin Paranna, a constable of police took the 
present accused Malka to the Second Class Magistrate of Hangal, 
Rav Saheb Murar Yifchal, who, under section 122 of the Code of 
Criminal Procedure, took down his statement. In this statement 
Malka mentioned that “ Pira with a stick, which was in Ms hand, 
struck the deceased a blow on the right side of his head.” The 
statement was made on solemn affirmation, and recorded with the 
object of preventing Malka from making a different statement 
before the committing Magistrate. 

The preliminary inquiry into Pira’s case was held by Mr. C, P. 
B„ Wiltshire, Magistrate, F. C., Dharwar. Before Mm Malka de- 
posed, also, on solemn affirmation, that he knew nothing about , 
the case, and was, in consequence, directed by him, as well as by 
the Magistrate of the District, to be prosecuted before Mr. J. 0. 
Ancling, Magistrate, F. 0., in the same district, for giving false 
evidence in a judicial proceeding under section 193 of the Indian 
Penal Code, 

When the case of Malka came up before Mr. Ancling, he was . 
of ' opinion that the procedure of the Second Class Magistrate of 
Hangal,* in recording the statement of Malka, in the murder ease 
against Pira, under section 122 of the Code of Criminal Procedure, 

' with a view to prevent him from altering his statement before Mr* 
Wiltshire, was illegal, and, consequently, that the statement itself 
was null and void. He considered that section 122 applied only 
oC.aVA Cl, . % Criminal Eeference No. 82 of 1878. 
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l$$y to persons accused by the police or by other persons, and not to 
witnesses. Mr. Anding, accordingly, discharged Malta under 
, section 215 of the Code of Criminal Procedure. 

Mali, A, Thereupon Mr. J. Blphinstone, Magistrate of Dharwar, reported 
the proceedings for the orders of the High Court, as he felt a 
doubt as to the correctness of Mr. Anding’ s view. It appeared to 
him that the words “ by any person,” not being in any way qua- 
lified, included witnesses as well as persons accused of an offence. 

Kemball, J. i— The Court concurs with the District Magistrate 
in thinking that Mr. Anding’s view is wrong. It, therefore, annuls 
his order of discharge, and directs that the trial of Malta be 
proceeded with and disposed of according to law. Section 122 of 
the Code of Criminal Procedure clearly contemplates two distinct 
cases: one is that of a person coming forward to state what he 
knows ; the other is that of a person accused by a police officer of 
an offence who comes forward to confess his guilt. With regard 
to the former, the section provides that the statement made by 
him shall be recorded in the manner prescribed for recording 
evidence— that is to say, under section 831 of the Code of Criminal 
Procedure, on oath or affirmation ; whereas in the case of an accused 
person confessing to an offence of which he is accused, the Code, 
by section 845, enacts that neither oath nor affirmation shall be 
administered to him. 

Order accordingly. 


, [ORIGINAL CIVIL.] 

Before Sir If. B, Westropp, Xt. } Chief Justice, and Mr. Justice Bay ley. 

LUCEMIDAS TIT JI ALB AS (obioinal Plaintiff), Appellant, 

EB RAHIM COS M . AN (obiginal Defendant), Eespondent.* 
Ex-parte decree , right of appeal against— Code of Civil Procedure (Act X 
of 1877), chap. XXXIX and sections 588-591 — Summary procedure on 
negotiable instruments. 

Held— An appeal lies from an order, made under section 534 of the Civil 
Procedure Code of 1877, refusing to set aside an ex-parte decree* 

This was a summary suit brought by plaintiff upon a promis- 
sory note under the provisions of chapter XXXIX of the Civil 
: ■' * Suit No. 340 of 1878, 
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Procedure Code of 1877. The summons was served upon the 
defendant on the 26th January 1878. The defendant, however, 
did not obtain leave to appear and defend, and an ex-park decree 
was passed against Mm on the 7th July 1878. vu-v 

On the same day upon which the decree was made, the defend- 
ant applied, under section 584 of the Civil Procedure Code of 1 877 , 
to have the decree set aside, and obtained a rule nisi. On the 
28th March, Pinhey, J., discharged the rule, and declined to set 
aside the decree. The defendant then obtained a rule nisi, calling 
on the plaintiff to show cause why Ms memorandum of appeal 
against the decree of the 7th July and the order of the 28th March 
should not be admitted, and execution of the decree stayed. The 
rule now came on for argument. 

Imerarity , for plaintiff, showed cause : — We contend that there 
is no appeal from an order, made under section 534 of the Code, 
refusing to set aside an ex-park decree. No appeal is given in 
chapter XXXIX, which deals with suits like the present. Section 
588 does not give an appeal, and section 591 applies only to orders 
made prior to decree , and not to an order, like the present, which 
was made subsequent to the decree, and which could not affect the 
decision of the case. The only orders appealable under section 
591 are orders by wMch the Judge may have been misled in decid- 
ing the case, and which must have been made prior to the decree. 
How can the order, now appealed from, have affected a decision 
which was arrived at weeks, before the order was made ? If 
an appeal is permitted to a defendant, who, after a decree has 
been made, asks leave to come in and defend the suit, it cannot be 
refused to a defendant who, before decree, has been refused leave 
by a Judge in chamber, and, if this be allowed, a defendant by 
appealing might indefinitely postpone the decision of a suit, and 
thus the whole policy of chapter XXXIX would be upset, and the 
summary remedy, intended to be given in cases of negotiable 
instruments, would be taken away. 

Macpherson , for defendant, in support of the rule ; — There is nc 
section in this Code which forbids an appeal in suits broucfii 
under chapter XXXIX, and, therefore, the general provision o 
section, 540 applies. The earlier words of section 591 include al 
orders of whatever kind, and that section provides for anneal h 
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3878 cases of such orders only as involve eiTor, defect, or irregularity 

— “ a ff ec tino> the decision of the case.” These words “ affecting the 

Lfckmikas ° ° 

ViiHALDAs decision of the case do not apply to “ such orders, but to the 

Eujujiiie l-wvious words “error, defect, or irregularity.” 

Oosman. We contend that the order appealed against did involve an error 
affec ting the decision of the case. The “decision of the case ” is 
not arrived at until the Judge has disposed of the application (if 
any) under section 534. It is only under that section that a 
defendant, who has not got leave to defend, can he heard. Even 
taking “decision” as synonymous with “decree,” it may be 
affected by an order subsequent to it as well as by an order prior 
a to it. Section 591 is much more comprehensive than the corre- 
sponding section 363 of the Code (Act "VIII) of 1859, by which no 
appeal was given from an order “prior to decree.” These words 
are omitted in the new Code. 

The ex-parte decree made in a summary suit, like the present, 
cannot he distinguished from ex-parte. decrees generally. Under 
section 540 an appeal would lie against an ex-parte decree ; 
hut no appeal could possibly succeed, unless an application has 
been previously made, under section 108, to set aside the decree. 
The appeal would, therefore, really lie against the order made 
after decree under section 108. It is clear that “decree” and 
“ decision ” are not convertible terms. An appeal against an ex- 
parte decree, under section 100, would include an appeal against 
the order made under section 108. By section 119 of Act YIIX 
of 1859 no appeal was permitted against an ex-parte decree ; but a 
defendant could apply to the Court to set aside a decree, and if 
the application was rejected, an appeal against the order of rejec- 
tion might be brought. Section 591 of the new Cede preserves 
this right of appeal. There is no other provision in this Code 
allowing appeals from ex-parte decrees. 

{Iniemrtty referred to section 588, clauses /and v, as provisions 
allowing appeals from some ex-parte decrees.] 

Section 531 of the Code corresponds with the 4th section of Act 
Y of 1866. Under sections 4 and 7 of this Act and section 119 of 
Act Yin of 1859 we would have had a right of appeal before 
' the new Code came into force. That right is not expressly taken 
away by the new Code. 
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\_I%mraritp : — Section 119 of the old Code gave an' appeal against 
an order of rejection only in appealable eases.] , ' 

Westropp, CJ. The Civil Procedure Code of 1859, section 
119, provided that no appeal should lie from a judgment passed 
ex -park against a defendant who did not appear, or from a judg- 
ment against a plaintiff by default for non-appearance ; but it gave 
power to the parties to apply to the Court, by which the judgment 
was passed, to set aside the judgment. The concluding portion of 
the section is in these words : “In all cases in which the Court 
shall pass an order, under this section, for setting aside a judg- 
ment, the order shall be final ; but in all appealable cases, in 
which the Court shall reject the application, an appeal shall lie 
from the order of rejection to the tribunal to which the final deci- 
sion of the suit would be appealable.” It, therefore, appears that, 
although there was no appeal against the judgment, yet there was 
an appeal where the Omni rejected an application to set aside a 
judgment. That was the rule as to ex-parte decrees generally. 

Section 863 of the same Code (VIII of 1889) provided that no 
appeal should lie from any order passed in the course of a suit and 
relating thereto prior to decree ; but, if the decree were appealed 
against, any error, defect, or irregularity in any such order affect- 
ing the merits of the case, or the jurisdiction of the Court, might 
be set forth as a ground of objection in the memorandum of 
appeal. Section 804 of the same Code runs thus : “ No appeal 
shall lie from any order passed after decree and relating to the 
execution thereof, except as is hereinbefore expressly provided.” 
That latter section was afterwards varied by section 11 of Act 
XXIII of 1861. 

Subsequently to the passing of the Code of 1859, the Bills of 
Exchange Act (V of 1866) was passed. One of the provisions of 
that Act (section 4) gave this Court power, under special circum- 
stances, to set aside the decree made in a suit brought under that 
Act, and to give leave to the defendant to appear and to defend 
the suit : so that, although a defendant had not come in within 
seven days, as required by the Act, yet he might, under this section, 
appear and make his defence on the decree against him being set 
side. 
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iST8 The Legislature in the new Code of 1877 has consolidated the 
M £i7com>is P rov k* ons the Code of 1859 and of the summary Bill of 
VirirAinis Exchange Act (Y of 1866). 

In the provisions relating to the setting aside of ex-parte decrees* 
the new Code of 1877 departs from the provisions contained in the 
Code of 1859. This latter, by section 119, expressly prohibited 
appeals against ex-parte decrees. The f ormer does not contain any 
such prohibition ; and section 540 is wide enough to sanction such 
appeals. Section 108 embodies a portion of section 119 of the old 
Code, and permits a defendant, against whom an ex-parte decree has 
been passed, to apply to the Court to set it aside ; but it contains 
no provision forbidding an appeal against the Court’s refusal of 
such an application. Section 534, which is a portion of the chapter 
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substance, the grant of an ultimate appeal against any order affect- 1878 
ing the decision of the ease, hut making such ultimate appeal con- LuckmidIs 
temporaueous with an appeal against the decree. Vithaldas 

It is most important to observe that the words “prior to Ebbahih 
decree,” which appeared in section 363 of the old Code, are omit- Oosmah - . 
ted from section 591 of the Code of 1877 , and thus that section is 
left applicable to orders affecting the decision of the case, whether 
such orders were made before or after the decree. The words 
“affecting the deeison of the case” are substituted for the words 
“ affecting the merits,” which appear in section 363 of the Code of 
1859. This latter alteration appears to us to he rather more verbal 
than material. 

Section 7 of Act Y of 1366 rendered the provisions of the 
Civil Procedure Code of 1859, and the rules made under it, applica- 
ble to proceedings taken under Act Y of 1866, so- that a defend- 
ant, against whom an ex-parte decree under that Act had been 
passed, was entitled, under section 7, to take advantage of the pro- 
visions of section 119 of the Civil Procedure Code of 1859 and to 
apply to the Court to set such decree aside. If he did not succeed 
in his application, he had the right, under the same section, to 
appeal against the order of refusal. It appears to us that the 
object of the Legislature in omitting from section 591 of the new 
Code the words “prior to decree ,” which were in section 363 of the 
old Code, was to allow the defendant, when appealing — as we think 
he has a right to do — against the decree, to appeal also against 
the order made after the decree refusing to set the decree aside. 

That is probably the reason why a special provision was not made, 
in section 588, for an immediate appeal in cases of this kind. It 
would be useless to give the right to appeal against the order of 
refusal, unless there was also given an appeal against the decree. 

We have consulted our brother Sargent, and he has come to the 
paTttp. conclusion upon this question, which we admit to be not 
free from doubt and difficulty, but we think we are are giving the 
proper construction to the provisions of the Code. The appeal 
must be admitted. Costs of this motion to be costs in the appeal. 

Buie absolute to admit the appeal. 

Attorneys for the plaintiff -Messrs. Fletcher and Smith. 

Attorney for the defendant /. — Bhaishunker JSianabhoy. 
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Before Mr. Justice West and Mr. Justice Finheg. 

B. S. JOSHI (oeiginal Plaintiff), Appellant, v. L. B. JOS HI (obigmal 
Defendant), Despondent/* 

Hindu law — Mortgage — Sale — Estoppel. 

The three senior members of an undivided Hindu family — the remaining 
member of which had disappeared — setting forth a ground of necessity, 
executed to the plaintiff, in November 1870, a mortgage, duly registered, of 
a piece of land which formed part of the family estate. Certain judgment- 
creditors of the absent member subsequently attached and sold his share in 
the said land under their decree. The plaintiff's undivided son purchased it, 
and in 1872 re-sold his right, title, and interest in it to the defendant’s father, 
without disclosing the fact of his father’s mortgage, but without any active 
fraud on the part of himself or his father to suppress the fact from the 
knowledge of his purchaser. 

In 1874 the plaintiff obtained a decree upon his mortgage, and attached 
the land. 

In a suit by tbe plaintiff to establish his right as against all the land in- 
cluded in his mortgage. 

Held that the mortgage being, under the circumstances, a valid one, the 
sale of the absent son’s share was subject to the lien created thereby, which 
lien was not disturbed by the purchase and subsequent sale of the share by 
the son of the mortgagee. The origin of the son’s title was stated in the 
deed of sal© to the new purchaser, who, by the fact of its being a sale of a 
share i was put upon inquiry. 

The mere want of disclosure, by the plaintiff’s undivided son, of his 
father’s mortgage was not enough to create an estoppel against his father 
seeking to establish his claim under the mortgage. 

This was a second appeal from the decree of GopaMv Hari 
Deshmukh, Joint Judge of Thana, amending the decree of the 
Subordinate Judge of AliMg. 

The following are the facts of the case : — 

Anant Bhat owned a piece of land at the Tillage of Cheul, in the 
Kolaba Sub-Colleetorate. He left seven sons, of whom three died ; 
a fourth, named Parashxam, absconded; and tbe remaining three, 
to relieve the necessities of the family, borrowed from the plaintiff 
a stun of Rs. TOO on the security of a duly-registered mortgage, 
dated the 20th November 1870, of a piece of land which was part 
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their decree. The plaintiff’s son purchased it and in 1872 re-sold 1878 

his right, title, and interest' therein to the defendant V father, e. S. Joshx 

without disclosing to the latter the fact of the existence of the 

43 ' • , , „ JU B. Josbi. 

plaintiff’s mortgage. The plaintiff and his son were united m inter- 
est. 

In 1874 the plaintiff obtained a decree against the mortgagors, 
and attached the property. 

On the application of the defendant’s father to the Civil Court at 
Alibag, the plaintiff’s attachment was removed, and the plaintiff 
thereupon brought this suit to establish his right to the whole 
piece of land. 

The defendant contended that his purchase was free from the 

plaintiffs lien. . : : ' V: 'h;- yl fy; 7 

The Subordinate Judge of Alibag awarded the whole of the 
plaintiff’s claim. The Joint Judge amended his decree by dis- 
allowing to the plaintiff the share of Parashram, the absent son, 
for the following reason as stated in his judgment :■ — 

“ I think, as the plaintiff’s son and the plaintiff are united in 
interest, the act of the former could not have been unknown to the 
latter. No notice was given to the defendant, by either, that the 
plaintiff had a lien on the land. The plaintiff’s claim, to the extent 
of Parashram’s share, should, therefore, be set aside. ” 

Pdndurang Balilhadm for the appellant : — The Joint Judge was 
wrong in holding that the sale t to the respondent’s (defendant’s) 
father was binding as against the appellant, merely because his 
vendor was the undivided son of the latter. The vendor not 
being the appellant’s agent, and not having purchased or sold the 
property on his behalf, the sole by him cannot affect the appel- 
■ lant’s rights as mortgagee of the entire property. The 'sale deed 
1 to the respondent’s father having expressly described the sale to 
be" of the right, title, and' interest of the absent son Parashram, as 
conveyed by the certificate of sale, and the entire property of 
Parashram’s family having previously been mortgaged to the 
appellant for payment of ancestral debts, the respondent’s pur- 
chase is subject to the mortgage. There' is no evidence to show ■; 

was In any way .aware of the sale to the respond-, • ybyy 

cut’s father. 
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Vhmjak Mdhddev 'Pandit (with him Mdhddei- Chinm&ji Apte) 
for the respondent : — -The non-disclosure, by the plaintiffs son, of 
iis father’s lien on the property in dispute was a fraudulent act 
m Ms part ; and his father, who is united in interest with Mm, 
should not he allowed to take advantage of it. 

The judgment of the Court was delivered by 
' West, J. The mortgage having been executed by the three 
a joint family, the remaining member of which 
a. ground of necessity, was 
valid transaction. Nothing has been adduced, in the 


senior members of 

had disappeared, and setting forth 
presumably a 
way of evidence, to overthrow that presumption. 

The sale of the one-sixth share belonging to Parashram, the 
absent member, was subject to the lien thus created. 

The purchase of that share by the mortgagee’s son, and his 
sale of it to the respondent’s father, did not disturb this lien. 
The mortgage was registered, and the father, as that important 
transaction shows, was managing the family affairs. If he could 
be identified with his son, yet the sale-deed to the respondent’s 
father sets forth distinctly the origin of the vendor’s title. It was 
a purchase of a share, and this should have put the new purchaser 
upon inquiry. 

The mere fact that, under such circumstances, the mortgagee’s 
son bought and sold a share in the property mortgaged without 
disclosing the existence of the mortgage, was not enough to create 
an estoppel against the mortgagee. If there had been any active 
fraud, any artifice by which the mortgagee, directly or indirectly, 
had prevented the purchaser from his son from making the reason- 
able inquiry at the registration office, the case might be different. 

We reverse the decree of the Joint Judge, and restore that of 
the Subordinate Judge, with costs throughout on respondent. 

Decree of the Joint Judge reversed, and that of the 
Subordinate Judge restored . 
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[APPELLATE CRIMINAL.] 

*4? Mr. Justice Kemball and Mr. Justice Pinhey. 

In re MUSE ALIADAM. # .. ' '■ 

{Act A. of 1872), Section 210 — Sanction — Com 
Penal Code (Act XLV. of 1860), 


Code of Criminal Procedure 

tplainant^Wiihdraical — Indian 
Section 1S3. 

In cases of contempt of the lawful authority of a public servant, the 
pkmant referred to in section 210 of the Code Criminal Procedure i 
public servant whose authority has been resisted, and without whose 
tion no criminal proceedings can be instituted against the offender, and 
the person injured by the resistance. 

This was a reference, under the provisions of section 296 of 
Code, of Criminal Procedure, by J. Gr. White, Magistrate of 
District of Broach. 

The accused person was charged, under section 183 of the Int 
Penal Code, with the offence of offering resistance to the la' 
authority of a public servant, by having obstructed the exeeu 
of a warrant of the Court of the Subordinate Judge at Bro 
The charge was prosecuted by Muse Ali Adam, with the sane 
of the Subordinate Judge, under section 470 of the Code of Grim 
Procedure; but subsequently, on the representation of the said 1 
Ali Adam, it was permitted to be withdrawn by the Magistr 
Second Class, of Broach, under section 210 of the Code, without! 
application from the Subordinate Judge. The District Ma°ist] 
was of opinion that the proper complainant in the ease was 
Subordinate Judge, and not Muse Ali Adam, and that the pern 
sion for the withdrawal of the prosecution was illegal, 

Iheie was no appearance on either side. 

Kemball, J. .-—The Court concurs with the opinion of the Mac 
trate of the District. The offence charged was one of “ conten 
of the lawful authority of a public servant,” and no proceedii 
could have been instituted against the offender without the sai 
tion of the Court whose authority had been resisted. In sucl 
ease the complainant spoken of in section 210 of the Code of Grin 
nal Procedure must be deemed to be the Court resisted and not t 
person injured through the resistance. Therefore, to make t 
withdrawal of such a complaint as that ntwW 



July XI. 


Kemball, J. The dispute in tMs ease arises out of the ioIlow- 
jug facts;-- f ■ y 

* Application (Extraordinary Jurisdiction) No. 25 of under Beg. II 




.;■■■ : ■■ i - : : ' . •' , ■ v : ■ ■ . . ' ■- ■ . 

- si 

wammmmm&m 


.S.’VVyy, THE INDIAN LAW REPORTS. [?OL. II. 

tied -V: . c - a'; - ; ■ ;; a: 

isrg . it Bust Is bused ™ tie application alone of tie Court or an- 

— — tlioiivy sanctioning the proceedings. 
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.onty sancuuuijug 

Ah'Am. The Court annuls the order of the Subordinate Magistrate 
permitting the withdrawal of the charge m this case, and duects 
the Magistrate to proceed with the trial and dispose of the case 
according to law. 

Order accordingly. 

Note.— See Criminal Review No. 7 of 1876. In re Kesnav Lakskman, , 
I. L. R. 1 Bom. 175. 


[APPELLATE CIVIL.] 

Before Mr. Justice Kemball and Mr. Justice Pinhey. 
SH1YLAL KHUBCHAND, Apmicaot, v . APAJI BHIVRAV 

A^3> OTHEESj OPPONENTS.* 


Code of Cidl Procedure (Act VIII. of 185% Section 338 Suretks-Pcetenl 
and duration of their liabilities. 

The present applicant having taken out execution of a decree held by 
him and the judgment-debtor having appealed to the District Court, the 
SiJU. sureties u.der seetta 838 of Act Till, of 1889 tat 
the iudgment-debtor would “ obey and fulfil all sueb orders and decrees as 
should be given against Mm in appeal and, in default of hw so doing, 

they bound themselves “to pay jointly and severally, at the order ot the 

Court, all such sums as the Court should, to the extent ot Ss. 812-8, 

8 Held (Pinhey, J., dissentiente) that the obligation of the sureties to fulfil 

the decree of the Appellate Court was not confined to the first decree of 

that Court, but extended to the final decree which it passed upon the case 

being remanded by the High Court in special appeal. 

This was an application to set aside tie order of W. H. Newn- 
ham, Judge of Puna. 

Tf/'v’-'i Ganem Bumcliandrci Sdrlo&kar for tne applicant. 

Shamrav Vithal for the opponents. 

The facts and arguments fully appear from the followiQg iY l |^SJ: 
. meats:-— y ’’ 11 ‘ ' 



One Shi vial Khubehand obtained a decree for Rs. 650 and pro* 
portionate costs, against one Balvantrav Yenaik, in tbe Court of tbe 
Subordinate J udge of Puna. Balvantrav appealed to tbe District 
Court, and, pending the disposal of such appeal, Shivlal applied for 
execution. Balvantrav thereupon prayed for its stay, and his prayer 
■ was granted, upon two persons Apaji and Yenaik becoming sureties 
“ for the due performance of the decree or order of the Appellate 
Court. In the said appeal the decree of the Subordinate Judge 
was reversed ; but in the special appeal, which Sivlal took up to the 
High Court, the decree of the lower Appellate Court was reversed, 
and the cause remanded for further trial, which resulted in the 
District Court confirming the original decree of the Court of first 
instance. 

Upon this, Shivldl (apparently under section 204 of Act Y1II of 
1 859) sought execution of his decree against the sureties Apaji and 
Yenaik. Apaji and Yenaik opposed this application, and both the 
Subordinate and (in appeal) the District Judge rejected it, on the 
ground that the liability of the sureties lasted only until the 
District Court decided the cause the first time, the District Judge 
observing that “ the consideration for the security bond was the 
staying of execution of the decree, and when the Appellate Court 
decided the other way, there was no more possible execution to 
be stayed. 

Shivlal then applied to this Court for redress in the exercise 
|f its. extraordinary jurisdiction, and on the 21st February last 
a rule was granted against the said sureties to show cause why 
execution should not issue against them as prayed in the petition. 
(The matter was argued before, us on the 4th instant, both sides 
bejng represented by pleaders. And the question is,— whether 
the view taken by the District Judge of Puna, as to the extent 
had duration of the liability of the sureties, is correct ? 

The security bond entered into by the opponents Apaji and 
Yen&'k is, in substance and almost entirely in words, the same as 
tire form given at page 246 of the High Court Circular Order 
Book. And in that they bound themselves, their heirs, and execu- 
tors to the Court of the First Class Subordinate Judge, that the 
ki 8 heirs, and exeeutorsCshbuld :>‘hyt:: 
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1S7 o and fulfil all snob, orders and decrees as may be given against the 
~g— ~r — said defendant Balvantrav in sucli appeal;” and, m default 0 
j£S££*> Balvantrav so doing, they bound themselves, their heirs, and 
executors “ to pay jointly and severally, at the order of the said 
Bhitbav Court, all such sums as -the said Court shall, to the extent of 
0THEES ' Es . 812-8, adjudge ” against them. On the face of this bond. I • 
can see no’ reason for holding that the obligation of the .sureties 
ceased immediately upon the decree of the Court of first instance 
being set aside, or, as the District Judge puts it, “ when there 
was no more possible execution to he stayed. 5 ' They oound 
themselves to carry out any decree or order the Appellate Court 
might give in that appeal ; and the obligation of the primary 
debtor, which it is now sought to enforce, appears to me to he 
precisely that to which they, as judiciary sureties, became acces- 
sory. It is, no doubt, a correct principle that, as a surety’s engage- 
ment is accessory to a principal obligation, so the extinction of 
the principal obligation necessarily involves that of the surety, 
and, therefore, wherever the principal is discharged, the surety is 
discharged also. But the mistake in this case seems to me to 
he in regarding the reversal of the first Court’s decree as involving 
the extinction of the obligation. Having regard to section 835 of 
the old Procedure Code, it seems clear that the principal obliga- 
tion was for the due performance of the Appellate Court’s decree, 
and the sureties bound themselves, on behalf of the principal 
debtor, for the payment of the sum so ordered to be paid to the 
extent of a particular amount. What was the nature of the first, 
and as it proved, erroneous order, it is immaterial to consider. 
It might have rendered unnecessary the performance of the 
obligation, but could not, in my opinion, operate to discharge the 
liabilities thus undertaken. The consideration for the sureties 
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definite '.tune.; but I fail to see the hardship of compelling the 
sureties to do that* which they contracted to do. The judg- 
ment-creditor asks for nothing more than is due to him, and 
which he would have received long* before but for the interven- 
tion of the engagement which the sureties undertook. It was 
1 not the fault of such creditor that the order for the payment 
.of his debt was not made by the Appellate Court until after the 
remand by the High Court. I would reverse the orders of .the 
Courts below, and direct that execution be had against the sureties 
within the limit fixed in the security bond. 

Pinhey, J . I am unable to concur in the judgment just deliver- 
ed by Eemball, J., and am of opinion that the order passed by the 
District Court of Puna (Newnham, J.) is right, and that therefore 
the rule nisi, issued by the Court on the 21st February last/ 
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for in Nar&yan Dsv v. Gwj6.no.nd Dikshit the security bond, hud 
been executed under section 86 of Act XXIII. of 1861, and 
in giving judgment in that ease the Court pointed out that there 
was “ a marked distinction between ” a security bond executed 
under section 36 of Act XXIII. of 1861 and a security bond 
executed under section 338 of Act VIII. of 18? 9. The security 
bond in the present ease was executed under section 338 of 
Act VIII of 1859. 

But there is a case in all fours with the present one in which a 
Division Bench of this Court passed a decision which fully sup- 
ports the view which I take of this case. I refer to Eaton Trim- 
bale Patil y. Nascm-arifi Hormasji , cited in Ndrdyan Dev v. Gaja- 
nand Dikshit, but not reported. 

I have sent for the record of the case between Eaton 
Trimbak Patil v. Nasarcanji Hormasji. In that ease the judg- 
ment of the District Court of Thana (A. Bosancjuet, J.) was as 
follows : — 

“ The issue for decision is,— whether Batan Trimbak was liable 
on his security bond for the amount of those mesne profits ? I 
find that he was so liable. He became surety for the due per- 
formance of the decree or order of the Appellate Court,— that is, 
of this Court. Execution of the decree should not have been stayed 
if he had not given this security ; but the bonds would have been 
made over to the plaintiff, who would forthwith have taken al 
further mesne profits derivable from them. The security had 
regard to the ultimate decree or order passed by the Appellate 
Court, The intermediate decree or order which was passed was 
reversed by the High Court, and must be treated as if it had never 
been passed. V \ .. . 

“The security given was fox the performance of the Ap- 
pellate Court’s decree or order, and not for the amount of da- 
mage that might be sustained by tbe, plaintiff in consequence 
of the execution of the first decree obtained by heirs being 


“ I, therefore, hold that the surety Batan Trimbak has been 
rightly held liable for the amount of the mesne profits that he has 
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The case came before a Division Bench of this Court (Warden 1878. 


and Gibbs, JJ.) as miscellaneous special appeal No. 2 of 1869. Shivlah 

No written judgment was recorded ; but the order of the High Xotbchasd 

Court states also the ratio decidendi. It is as follows : — Apaji 

„ Bkivkav 

“ The Court reverse the order of the Acting District Judge and othebs. 
and of the Principal Sadar Amin of Tirana, dated, respectively, 
the 16th June 1869 and 12th December 1868, directing execution 
of a decree against the said Eatan as surety, and direct that the 
security bond be cancelled, as it ceased to have effect immediately 
after the District Judge gave his decree reversing the decree of 
the Principal Sadar Amin, and throwing out the claim. Costs on 
the opponents. 53 "■ ; ::o to 

If Eatan Trimhak Pdtil v. Namrvanji Sormasfi was rightly 
decided by this Court, as I think it was, then it cannot be dis- 
tinguished in principle from the case before us, and the rule 
which we have heard argued should be discharged. 

As, however, my brother Kemball is the Senior Judge of this 
Division Bench, and thinks otherwise, the order of the Court will 
be in accordance with his opinion, and the rule will be made abso- 
lute with costs. 1 

Rule absolute with costs. 


Hote .— Section 545 of the new Code of Civil Procedure (Act X. of 1877) 
provides that the Court may order execution to be stayed, {e provided that 
security has been given by the applicant for the due performance of such 
decree or order as may ultimately be binding upon him/* 
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[APPELLATE “CIVIL] 

West and Mr* Justice Pinhey* 

SABUBAI EOM JITllA'L (o&uhnal Defendant), Appellant, v. BAPU 
NABHAB SOHONI (gbioxnal Plaintiff), Eespondent.^ 

Basement — Light and air* 

file plaintiff and defendant being owners of two adjoining bouses with a 
common party wall between them, the former placed a window frame in an 
aperture in an upward extension of bis part of the wall wbicb be bad 
erected eight years before suit, and the latter thereupon raised the 
wall on her side so as to cut off the supply of light and air wbicb the plain- 
tiff used to receive before and after the placing of the window frame. 

Held that there bad been no appropriation of the light and air by the 
plaintiff for the statutory period (twenty years) creating in him a right of 
easement, and entitling him to relief against the inconvenience sustained 
by Mm. 

This was a second appeal against the decision of N. Daniell, 
Judge of Ahmednagar, reversing the decree of the Subordinate 
J udge of that place. . , 

The facts of the case as well as the view taken by the District 
Judge of the litigation between the parties are stated in the 
following passage from his judgment:— 

a The plaintiff’s and defendant’s houses in Nagar town are 
contiguous : the wall on the north side of plaintiff’s house forms 
the wall on the south side of the defendant’s house. Formerly 
there was an opening in the wall on the upper story, into which 
the plaintiff introduced a window frame; the defendant on the 
25th March 1877 erected a rough brick wall on which the window 
frame rests, and so closed the aperture. The plaintiff sues for a 
removal of the block to his easement, and for an injunction to the 
defendant for the future. 


: "Ifhe; plaintiff states that an aperture has existed since he „ raised 
two portions of wall on the top of the parapet of the old lower wall, 
mvm ; 'or night years ago ; the space bet ween these two . portions of. 
the wall is the aperture in question. He has recently done no 
more than to introduce a window frame, and convert the aper- 
ture into a window* . The counsel further represents that through 

■ ^ * Second Appeal No, 136 of 1878. 









BOMBAY SEMES. 


tli©' window Ms client obtained light and air for the upper apart- 
ment of the house. Before the two portions of wall were erected 
on the ' parapet, seven or eight years ago, no building existed' 
above the parapet. 

a The defendant’s ease is that on© portion of the upper wall was 
erected by the plaintiff seven or eight years ago, and that the 
other, the eastern portion, was built one and a half or two years 
ago, and that the aperture has only existed for one and a half or 
two years. Before that the space was open. 

“ The easement (if the conditions of the place can be said to 
afford anything of the sort to the plaintiff) in the matter of air 
and light existed before the portions of wall were erected, and 
the diminution of the easement to the dimensions of the aperture 
or window cannot have been an encroachment on the privacy of 
the defendant* 

The defendant admits that the wall is joint property. For 
the moment assuming so much in her favour, she has no right 
to interfere with the course of air and light which the plaintiff has 
admittedly enjoyed for an indefinite period. 

Cf I find that the defendant has, by constructing the wall im- 
mediately in front of and against the plaintiff’s window, unlaw- 
fully deprived the plaintiff of the air and light he is entitled to 
enjoy in his residence, - 

u If the defendant has been injured in any way by the struc- 
ture recently raised by the plaintiff, she is at liberty to prove the 
injury and to obtain her remedy. She has failed to show that 
she buffers in consequence of the alterations in the plaintiff’s 

building.” . 

Pandurang Balibhadra for the appellant No easement could 
commence to exist until the building itself, in respect of which it 
is claimed, came into, existence. There was no appropriation of 
the light and air by the plaintiff till eight years ago, and he had 
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isrs. The judgment of the Court was delivered by 

West. , 1 . The District Judge says that “the easement 

JiTMAi in the matter of air and light existed before the portions of the 
Baw Nia- wall were erected i e,, the portions between which is the window 
BAB Sohosi. ^hich the defendant’s new structure has closed up. The light and 
there, no doubt, before the wall was built, but there was 

done in reliance on their eon- 


air were 

no appropriation of them, nothing 
tinued access, in accordance with the provisions of the law, which 
in sueh eases allows a right to he created by user and enjoyment 
as conducive to the general convenience and improvement. The 
appropriation began no earlier than the wall was built, which was 
eight years ago>t most ; and until the lapse of time should convert 
the plaintiff’s actual enjoyment into a right to its continuance, the 
defendant had an actual right to build on a space that belonged to 
her. This she has done. The plaintiff in consequence sustains an 
inconvenience, hut one of which he took the risk when he made his 
window without an agreement as to the defendant’s use of her 
contiguous property. The defendant had so far the same right as 
the plaintiff, and could not be prevented from exercising that 
right to build by the mere circumstance that the plaintiff had 
built first. 

We must, therefore, reverse the decree of the District Judge, 
and rejeot the plaintiff’s claim, with costs throughout, on the res- 
pondent. 

Decree reversed. 


[APPELLATE CIVIL.] 

Before Mr. Justice West a-nct Mr. Justice Pinhey , 

S* E. SHRIN&lRPITRE (original Plaintiff), Appellant, v. S, B. 
PETHE (original Defendant), Respondent.* 

Mortgage — Registration — Sale — Possession'— Priority. 

A registered mortgage without possession lias priority over a subsequent 
registered sale and conveyance with, possession. 

By a duly registered deed, D mortgaged land to the plaintiff with power of 
sale. On default made by D the plaintiff brought a suit for a sale of the mort- 
gaged land ; but pending the suit D sold the land to the defendant, who regis** 
- tered Ms conveyance and entered into possession. The plaintiff subsequently 
obtained a decree, and at the execution sale became himself the purchaser* 
In the present suit be sought to recover possession flora the defendant. 

* Second Appeal No. 182 of 1813* 


v - , ..1 


VOL. IL] 


BOMBAY SEBIES. 


JMdf that the plaintiff was entitled to recover. His rights as mortgagee 
included the right of bringing to sale the property as it subsisted at the , 
date of the mortgage. The property having been so brought to sale, the 1 
purchaser acquired a right free from any created subsequently to tne mort- 
gage and subject to’ it. 1 

' This was an appeal from the decision of G-opalrav Hari Desh- 
ninth, Joint Judge of Tirana, reversing the decree of the Sub- 
ordinate Judge of Dahanu. 

The facts of the case are as follows 

Dhanna, Budha, and Kami owned certain lands in the M&him 
Taluka of the Thana. District. Some time in the year 1864 they 
mortgaged . these lauds to Eavji Apaji, to whom the plaintiff is 
heir. The mortgage deed was registered on the 24th of Decem- 
ber of that year. It did not contain any stipulation to put the 
lands in the possession of the mortgagee; it merely provided 
for the sale of the lands in the event of failure in the repayment 
of the sum advanced. The plaintiff in 1869 sued to enforce this 
provision. 

On the 7th of October 1869, and while the suit just mentioned 
was pending, the owners sold the lands to the defendant, who got 
Ms deed of sale registered on the 10th of February 1870, and 
immediately entered into possession. In 1871 the plaintiff (the 
original mortgagee’s heir) obtained a decree in the suit which had 
been instituted in 1869 on the mortgage, in execution of which 
the lands in dispute were sold by public auction on the 18th of 
September 1878, and the plaintiff himself became the purchaser. 
The certificate of sale in bis favour was registered on the 12th of 
December 1873. 

The plaintiff in this suit sought to establish his right to the 
^ 'lahd^and to recover possession. 

The defendant, without controverting any of the facts stated 
above, pleaded that his title, being accompanied by possession, 
was superior to that of the plaintiff. 

, The Subordinate Judge awarded a part of the claims, and 
rejected: the ■; rest ; the Joint Judge held that the defendant’s 
title "was preferable to that of the plaintiff, whose claim was 
accordingly wholly rejected. The plaintiff appealed, 

Yashvant Yamdev dtlmle for the appellant The plaintiff’s 
prior' to the defendant’s' sale ; and the defect in. 


8. B. Shbist- 

G.A.EPUEE ' , 
V. 

S. B. Pethe. 
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Ms title, in consequence of bis never Having nau. possession 01 
the mortgaged property, was effectively supplied by the registra- 
tion of his mortgage. In consequence of the mortgage the lands 
were always charged with the liability to be s >ld, and ns registra- 
tion was a notice to all persons who subsequently wished to deal 
with it. A mortgage without possession is not absolutely void, 
even in the Deccan — Gopal v. Krishnappa. ; t 1 ) ;,nd registration 

cures the defect of possession which the Hindu law requires ; 
SaH Bamchmclra v. Mdhadaji W and Itchdram v. Raiji and 
another. ® The case of Baiji v. Krishna W was also cited. 

Nagmd&s Tulsidas for the respondent The sale to the plain- 
tiff was subsequent to the defendant’s purchase, and was subject 
to it. It conveyed no right, title, or interest to the plaintiff. 
Registration of tMs sale, private though it was, was a notice to 
the buyer at the Court’s sale ; Pdndubhat v. Ralaji® [West, J:— 
That ease is different from this. The judgment, decree, and sale 
there deprived the original owner of the property of every in- 
terest he had in it.] At all events, the defendant should not be 
deprived of the lands if he is willing to payoff the plaintiff’s 
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mortgage; in 1884'' an interest in the property was ■' 1873. 
conferred on the mortgagee by way of security for his advance of ^ g Shrin* 
money, which interest became available against all subsequent gabpure 
purchasers or encumbrancers by the registration of the mortgage. $ % Pethe, 
This result was quite in accordance with the principles of the 
Hindu law as lately laid down in the ease of Lalubhdi v. Bad 
Amrit ( l ) and in the case at 2 Macn. H. L. 808. VV hen, therefore, 
the defendant purchased the property, he bought it subject to 
the rights derogating from the full ownership of his vendor al- 
ready transferred to the mortgagee. These rights were made as 
effectual by registration as by possession, so as to prevent their 
being impaired by subsequent transactions. 

The rights of the mortgagee included that of bringing the whole 
property, as it subsisted at the time of the mortgage, to sale. It 
was brought to sale, and the purchaser in execution thus acquired 
a right free from any created subsequently to the mortgage and 
subject to it. The possession of the intermediate purchaser, 
though it might make his right, as it existed, effective, and as 
against strangers might be essential to its efficacy, could not make 
his right itself different from what it was, — a secondary and subor- 
dinate one, available only after the right of earlier creation had 
been satisfied. The purchaser at the execution sale, therefore, had 
a claim to possession superior to that of the vendee of the equity 


As vendee, however, it is said, and under a registered convey- 
ance, the defendant here ought to have been made a party in the 
mortgagor’s suit to enforce his security. It seems unlikely that 
he was, in fact, a purchaser, certainly not a registered purchaser, 
when the suit on the mortgage was instituted. Becoming a pur- 
chaser during the pendency of the suit, he ought himself to have 
asked to be made a party if he desired to guard his newly-acquir- 
ed- interest. But, apart from that, it was not incumbent on the 
registered mortgagee, desiring to enforce his lien, to search for 
subsequent encumbrancers or purchasers. It lay on them to in- 
form. him of the assignment of the equity of redemption or of the 
interest they had acquired. ^ Registration of a subsequent sale did' 

(I) Suprtz f page 299, 
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1STS* not supply the place of such notice ; as the mortgagee, though he 
W0lI | c j p r0 p er ]y look for prior encumbrances, could not be ex- 
gaepctre pected to keep up a constant search for those subsequent to his 
S. B. Petite. own, nnd, in the absence of notice, would properly proceed 
against the person prima facie liable to him. And if his proceeding 
was right, the title acquired under it was complete so as to dis- 
place the defendant’s title. : 

, We must, therefore, reverse the decree of the Joint Judge and 
amend that of the Subordinate Judge by awarding to the plaintiff 
possession of the whole lands sought, with costs in all the Courts. 

[APPELLATE CIVIL.] ' ‘ 

Before Mr, Justice West and Mr, Justice Finhey, 

July 16. MAHADAJI (original Defendant No, 2), Appellant, v*. 

KBISHKAJI DEYJI, a Minor, by his Guardian SAKUEAl (original 

Plaintiff), Respondent/* fXMi . 

Hindu law — Family necessity — Manager s discretion — Sale by father of 
ancestral estate. 

The expression “ family necessity,” when used to justify the sale of an- 
cestral property, must be construed reasonably, and the head of the 
family and those dealing with him must be supported in transactions which, 
though in themselves diminishing the estate, yet prevent or tend to prevent 
still greater losses. A reasonable latitude must be allowed for the exer- 
cise of a manager's judgment, especially in the case of a father, though 
this must not be extended so far as to free the persons dealing with him 
from the need of all precautions where a minor son has an interest in the 
property. 

The fact that a mortgage or a bond, to pay off which ancestral property 
is sold, had some time to run, is not a sufficient reason to disprove an other- 
wise apparent family necessity. 

The Hindu law recognizes a debt contracted by the father of a family 
to enable him to earn a maintenance as one contracted under pressure of a 
family necessity, 

This -was a second appeal from tlie decision of S. H. Philpotts, 
Judge of Puna, reversing the decree of Eav Bahadur Mdhadev 
Govind Banade, Subordinate Judge, First Class, of Puna, 

Krishnaji, a Hindu minor, by Ms guardian and mother, brought 
ISi'fih h i ^'liusjsuit to set aside the sale of a house made by ■ his i ' &ther;P)pjb" : 

the first defendant, to MAhadaji, the second defendant, and to ob- 

* Second Appeal Ho. 147 of 1878. 
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tain possession of half of the said house. In his plaint he al- 1878. 
leged that the house, being ancestral propserty, belonged jointly to baba ji 

his father and himself, and that the sale effected by his father alone, MAhadaji 
and not, for necessary family purposes, was unauthorized and Kbishnaji 
invalid. 

The defence of Devji (defendant No. 1), the father of the plain- 
tiff, was that he had sold the house for necessary purposes. 

Babaji (defendant No. 2) raised the same defence, averring that 
the house had been sold to him to pay off a previous mortgage to 
two bankers Ranade and DekhnS and a bond passed to himself, and 
also to repay a sum of Es. 88, borrowed by the said defendant to 
enable him to purchase some buffaloes and set up his trade as a 

milkman. . . y ky k 77 -yjy l 7' ; ; 77ky 7777^-7- 

The Subordinate Judge held that the sale was valid, and reject- 
ed the plaintiff 1 ”s claim. The District Judge reversed Ms decree 
on the ground that the time mentioned in the mortgage for the 
repayment of the loan advanced upon its security by Ranade, 
and Dekhne had not expired at the date of the sale to Mdhadaji, 
and that consequently not even a primd fade necessity for the sale 
had arisen. The bond to Mahadaj i had not been produced before the 
Judge, who suspected that its production had been withheld, be- 
cause the time for its payment had not arrived. With regard to 
the item of Rs. 88, the Judge held that the defendants had also 
failed to prove that any family necessity existed. 

Ghanasham Nilkant Nadkarni (with him SMntdr&m Ndrayan) 
for the appellant The Judge has wrongly thrown upon the 
defendants the onus of proving the existence of family necessity. 

Actual necessity need not be proved to validate the sale. The 
purchaser of ancestral property from a manager of the family to 
which it belongs need prove no more than that, after reasonable 
inquiry, he bond fide believed that the person he dealt with was a 
manager, and that some family necessity led to the sale. A son 
cannot set aside the sale of ancestral property made by Ms father 
as manager for the discharge of his debts, and oust the purcha- 
ser : Girdhdree Latt v. Kantoo LallSO This case was followed by 



estate. The mere existence ot a liability incurred by tne manager 
is not sufficient to make Ms co-pareeners liable. The District J udge 
was right in throwing the onus on the purchaser to show that 
the sale was necessary for family purposes. In the case of Bhek- 
narain Singh v. Januk Singh®) the Calcutta High Court, in a 
suit by a mortgagee against a father and his sons to recover the 
mortgage debt, held that it' was incumbent on the mortgagee to 
show for what purpose the loan had been contracted, and that that 
purpose justified the father in charging the property, or that 
the mortgagee believed bond fide that such was the case. 

West, J. : — The suit in this case was by a minor to set aside the 
sale of half a house made by his father. The Subordinate Judge 
found that the transaction was one of a kind by which, according 

to the Hindu law, the minor was hound— one falling under the 

general principle of a sale for satisfying a family necessity. The 
District J udge thinks that even a primd facie necessity, the belief in 
which held in good faith would protect the purchaser, did not exist. 
His reasons for this conclusion are that the mortgage, to pay oa 
which some portion of the money was raised, still had some time 
to run, and that the bond to the purchaser, also, payment of which 

formed part of the consideration, probably had some time to run 

too. These are not, in our opinion, reasons sufficient to disprove an 
otherwise apparent necessity. It might be highly desirable in 
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those of an anticipation of the day of absolute necessity for pay- 1878. 
ment for differing from the Subordinate Judge’s view that the sale iTiiZo” 
was justifiable, or, at any rate, apparently justifiable, under the MinApiri 
circumstances ; and the mere fact that the father did not wait until .EAcshsaj; 
the debts and interest had grown to an unmanageable sum or to the iJii t JI ' 

whole value of the family estate, is not, we think, a sufficient reason 
for saying that the apparent ground of necessity was wholly unreal, 
or a mere invention of the father and the creditor. “ Family neces- 
sity ” is an expression that must receive a reasonable construction, 
and the head of the family and those dealing with him must, in the 
interest of the family itself, be supported in transactions which, 
though in themselves diminishing the estate, yet prevent or tend 
to prevent still greater losses. A reasonable latitude, too, must be 

allowed for the exercise of a manager’s judgment, especially in the 


As to ins. »b, the District Judge says that no “emergent 
necessity” to borrow that sum was proved. It was borrowed, 
after the father’s illness and consequent impoverishment, to buy 
a stock of buffaloes with which to resume his business as a milk- 
man. This could not be called an obligation of an immoral cha- 
racter. On the contrary, as the debt was contracted in order to 
put the father once more in the way of earning a maintenance, 
it was created under the pressure of a family necessity which 
the Hindu law fully recognizes. That law does not require the 
father to lie down in idleness until starvation is actually at his 
door before parting with the family estate ; it recognizes as a 
necessity any emergency in which plainly, and not through any 
course of subtle or sophistical reasoning, the proposed transaction 
is the only obvious means, or the obviously proper means, of avert- 
ing some greater calamity, as absolute pauperism would be. 

For these reasons we reverse the decree of the District Judge, 
affd restore that! of the Subordinate Judge, with all costs on 
respondeat, y / ; ...... : , • 

Order accordingly, 

y'.p' : h'395~.-3 . :v- 'V 
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Before Mr. Justice West and Mr. Justice Pinkey. 

ETGA&E BANE OF INDIA, LIMITED, Applicant, «. 
VISHNU GOVIND PATANEAR, Opposekt* 

Mortage— Decree— Sale- — Bight to emblements. 

Ith of July 1876, B obtained a decree against D, directing D to 
int advanced upon a mortgage of D’s lands within six months 
ite o? decree, or. in default of payment, the l&nas to he sold, 
to B to bid at the sale.. Default having been made, the lands 
m the 21st of June 1877, and B became the purchaser. At the 
sale the lands werein the occupation of D’s tenants under an 
} Wva to D a moiety of the crops. On the 11th December 1877, 
A TV attached the crops on those lands 


Mp 


BOMBAY SEMES. 


671 



Oti-ss' (V’-* >V 


dale part of the crops growing on the lands were cut, gathered, 
and stored by the tenants of Datar at various places on. the property# 
there being an agreement between Dltar and his tenants to 
give to the former a moiety of these crops. On the 11th of Decem- 
ber 18/7, "Vishnu Govind Patankar, another judgment-creditor 
of Datar, attached the said crops under an attachment issued out of 
the Court of the Subordinate Judge of Kaly&n. The Land Mort- 
gage Lank applied to that Court to have the attachment removed, 
alleging that, since their sale and more especially their possession of 
the lands on the lOthof October 1877, they had become the owners 
of the lands together with the crops. The Subordinate Judge 
found, as a fact, that the Dank had not possession of the lands oh 
that day, and rejecting their application confirmed Patankar’s 
attachment on the 5th of March 1878. 

A. rule nisi, was granted on the 5th of May 1878 to show cause 
why the order of the Subordinate Judge should not be reversed or 
varied. : 

Pigot {Lynch with him) for the applicant. 

Macpherson (J. V. Athale with him) for the opponent. 

The arguments sufficiently appear from the following judgment 
of the Court delivered by 

West, J. : — The contention of the applicant in this case is ibafei 
whether he had or had not acquired actual possession Under his 
purchase of June 1877, the ownership of the land had, in fact, 
passed to him, and that being owner of the land he was owner of 
the landlord’s moiety of the crop as it was cut, so that there was 
nothing of the mortgagor’s (Datar’s) which could be attached by 
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im N 0 oase has been cited to us in which the ordinary rule as to 
r ^r- emblements has been applied to the ease of a mortgagor retaining 
«ge'b1sk possession after the time had expired which had been allowed to 
him for payment of the sum due on account of the mortgage. 

. *• ' Ilis position, being that of a person acquainted with the imperfection 
Gowsd of his title, and one entirely of his own choosing, seems to us to 
Pa.hxe.ve. f a jp tmder quite a different principle from that of the tenant-at-will 
cultivating on a reasonable expectation of reaping what he has 
sown, or of a holder whose right is put an end to by a wholly 
uncertain event. If, therefore, possession was acquired under his 
execution purchase by the applicant, there was, we think, no 
residual right left to Datar on which Pdtankar’s execution could 
operate* 

The Subordinate Judge has proceeded, however, on the ground 
that the applicant had not, in-fact, acquired possession. . It is now 
stated that the lands were in part cultivated by Datar himself ; but 
the averment in the applicant’s affidavit, that they were wholly let 
to tenants, is supported by the language of the Subordinate Judge, 
and has not been contradicted by any counter-averment. We must 
take it, therefore, as a fact that the lands were occupied by tenants, 
who appear to have held on terms of giving to Datar one moiety of 

the crops. This right vested in Datar, it was contended, was separ- 
able from his ownership of the land; but, though it may be conceived 
of as separate, it was, in our opinion, distinctly a part of Datar’s 
right, title, and interest which were sold in execution. Eights 
subsist only as between persons, and a relation between a landlord 
and tenant is a right in the land to which it relates vested in him 
who may benefit by it. The applicant had, therefore, acquired 
the right to one-half of the crops by his purchase. But it is said 
by the Subordinate Judge he had left this right, by not taking pos- 
session, in the enjoyment of Datar ; and, notwithstanding any peb-; 
.\ ■ . sonal obligations subsisting between them, Datar became possessor , 

of a moiety of the crops at the moment of their severance with 
an ownership that would enable Mm to sell them, and, therefore, 
enabled Ms creditor to seize them. 

As to this, it appears to us that while the crops were in the hands 
of the tenants they were held subject to a lien for the rent or share 
\ ■ , duo to the landlord Datar. But this lien, arising entirely from 
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his position towards the tenants in relation to the land,- was a part- ’ '■ 
of his right, title, and interest in the land which had passed by |™ 
Ids purchase to the applicant, and could he asserted by Minx sc 
long as the crops had not been carried away, or come into the. pos- 
session of purchasers for value from the tenants or from Daiar, 
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[APPELLATE CIVIL.] 

Before Mr. Justice West and Mr. Justice Pinhey, 

V. E. GUJA& (original Plaintiff), Appellant, v. V, D. BARYE (oru 
ginal Dependant), Respondents 

Limitation Act (IX of 1871), Schedule If Article 158-v Application for 
restitution by a person dispossessed— Mode of computing period of 
limitation . 

In calculating the period of limitation prescribed in schedule IX of Act 
IX. of 187] for applications as well as for suits and appeals, the day on 
which the order or decree appealed against was made should be excluded. 

Consequently, where a person, haring been dispossessed of property held 
by him under a mortgage on the 14th of December 1875, applied on the 14th 
of January 1876 for restitution, the 13th having been a Court holiday, it 
was held that his application was within the limitation of thirty days 
prescribed by article 168, schedule II of Act IX. of 1871. 

This was an appeal from the decision of H. J. Parsons, Actio o- 
Judge of Batnagiri, confirming the order of the Second Class Sub- 
ordinate Judge of Ohiplun. 

* Second Appeal Xo. 141 of 1378, 
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Nmvhthah Jtfkw (firs hah lor the appellant. . ' •• ■ 

SMmhaufov- Guvindrdm for the respondent. 

Ttse facts, arguments, and authorities cited appear from the 
following judgment of the Court delivered by 

WesTj j. ; — The plaintiff Vithu, having been dispossessed of pro- 
perty held by hitn under a mortgage on the 14th December 1875, 
applied on the 14th January 1876 for restitution. The 13th hav- 
ing been a Court holiday, the question is, -whether the period 
of limitation expired on the 12th January 1876, so as to bar 

an application which but for the holiday might have been made” 

on the 13th? 

According to the rule in the Code of Civil Procedure, Act YIIL 
of 1859, section 230, a person dispossessed “ might apply to the 
Court within one month from the date ot such dispossession. 
These words, it was ruled in Dadu v. Bdlgouda, 0) give to the “appli- 
cant a clear month exclusive of the day oh which he was dis- 

possessed, in which to make his application.” In the Limitation 
Act, IX. of 1871, it is said (section 4) that every “ application made 
after the period prescribed therefor... ...shall be dismissed.” And 
in schedule II, article 1 58, it is provided that in a case of dispossession 
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previous application was made is to 
period under schedule II, article 167. 
of section 13, already quoted, with 
defining the terms for suits in schedi 
when period begins to run ” being fij 
xnent” or other proceeding or transact! 
thought inconsistent with the exelu 
the particular day on which the righ 
is to allow, where a limitation of thre 
to be brought on the 3rd May 1871 
arose on the 3rd May 1873, and we 
discrepancy rather as a matter of. ii 
diction, or as a special rule made on! 
posing the limitation prescribed had 
would be unreasonable to say that f< 
the application could not be received 
that if the time prescribed had beei 
could not be received on the 6th. Ij 
to longer periods, it will follow that a li 
that the thing to be done— as, for insta 
must be done, when the cause of app! 
same day of J uly, and when it aro: 
before the some day of January. Si 
us not only the more liberal but the 
is supported by the latest decision of 
What the Act says is that applicat! 
are made after the period of limitation, 
and thirty days beginning on the 14 
13th January. If, therefore, the bus 
end of the time be regarded as inte 
Case: was or would have been made, n 
tion, but coineidently with the endin 
how a received principle that when s 
allowed for doing any act, the who 
computation reaches is available to 
;y.,'Grw Imicl } W MootKam v. Wat 
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ton-fil Weeks v. Wray.® We must, therefore, reverse the judg- 
ment of the lower Court, and direct that the ease be disposed of 
on its merits. Costs to follow the final decision. 

Decree reversed and case remanded . 

(I) 18 L. J. Q. B. 250. (2) L. E. 3 Q. B. 212. 


V. D. Baste. 


[APPELLATE CIVIL.] 

Before Mr. Justice Melvill and Mr. Justice Kemball . 

KALMPA'bin GIBMALLAPA (original Plaintiff), Appellant, 
v. YENXATESH YIN A YAK (original Defendant), Despondent* . 

Code of Civil Procedure (Act YIIL of 1859), Section 269 — Undivided 

Hindu family — Attachment and sale of the interest of one of the coparce- 
ners in an undivided estate — Partition — Possession . 

When the defendant is in possession by virtue of an order under section 
269 of Act YIIL of 1859, tlie plaintiff can only succeed on the strength of 
his own title. 

K and R, two out of five undivided Hindu brothers, sued Y (a purchaser 
at an execution sale of the interest of one of the brothers other than K and 
B) for the recovery of certain land of which Y had obtained possession 
under section 269 of Act YIIL of 1859. The lower Courts awarded two- 
fifths of the land to K and B as being the amount of their share in the land. 

j Held by the High Court that the decree could not be maintained, as K and 
B, being two of several eo-parceners in undivided property, could not say 
that they were entitled to a specific share in any portion of that property. 
They might have sued for a general partition, or for a decree declaring 
them entitled to joint possession with Y. 

JBdbdji v. Yasudev U) followed. 

A purchaser at a Court's sale ought not to be put in exclusive possession 
of the whole undivided land by virtueof a decree against oneco parcener only„ 

This was a second appeal from, the decision of 0. H. Shaw, Dis- 
trict Judge of Belgaum, in cross appeals Nos. 168 and 170 of 1876, 
affirming the decree of A. M. Cantem, First Class Subordinate 
Judge of the same place, in original suit No. 1051 of 1874. 

Kallapa and his brother Eaehappa sued to recover possession 
of a field survey No. 711, which consisted partly oijudi land and 
partly of sirkari land. They alleged in their plaint that they got 
the land at a partition of property made between them and their 

; ■■ ' # Second Appeal No. 11 of 1878- 

1 V: ' (1) I.L.B. 1 Bom.. 95. 


April 24 
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three brothers, Sidling&pa, Shivling&plj and Danapa, on the 17th 
August 1872, and that the defendant, Yenkatesh, as a purchaser, at 
a Court’s sale, of the interest of Shivlingapd, obtained possession 
of the land in dispute by an order of Court under section 269 of 
Act VIII. of 1859. Venkatesh denied that there had been any 
partition, and alleged that the land was sold in execution of a de- 
cree against ShivlingApa for debts which he had contracted for 
family purposes. Both the lower Courts found that the p laintiffs 
had failed to prove the partition alleged by them, and that the exe- 
cution sale was limited only to the sirkari portion of the land, and 
did not include th ejiidi portion. They, therefore, made a decree 
in the plaintiff’s favour for the whole of the judi land and for 
two-fifths of the sirkari land, on the ground that they (plaintiffs), as 
two out of five brothers, were entitled to no greater share in the 
land. Rallapa alone appeared in the District and High Courts, 
Raehappa having died. 

GhanasMm Ntlkanth JSfadkarni , for the appellant : — The re- 
spondent purchased at the Court’s sale only the right, title, and 
interest Oi fehivlingapa, one of the five brothers. The lower Courts, 
theiefore, were wrong in allowing him to retain more than one- 
fifth of the joint property. Again, the land in dispute being- 
undivided family property, as found by the Courts below, the 
respondent, as purchaser of the interest of one of the co-par- 
ceners, ought not to have been allowed to take possession of a 
particular share before the same was adjudged to him at a partition 
of the whole property. The appellant, at all events, was entitled 
to a joint possession of the property with the respondent, as 
ruled in MaMbalaya v. Timaya and Babaji v. Vdsudev. C‘ 2 > 

II. T. Taking (with him V. M. Pandit) for the respondent : — 
The appellant s claim ought to be dismissed, because he did not 
prove his ease as set forth in the plaint. 

Melvill, J . The defendant is in possession by virtue of an 
order under section 269 of Act VIII. of 1859, and the plaintiffs, 
therefore, oould only succeed on the strength of their own title. 
They failed to make out the case stated in their plaint, viz., that 
the property in dispute came to them on partition. The District 
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187S j nfl o-e. however, nwnr led them two-ms of the property, on the 

— a nm:id that that constitutes the amount of their share in he & 

mily property. This decree cannot he maintained, as the plaintiff s> 
GuiMAixAri. bei two 0 / s8V eral co-parceners in undivided property, could not 
Vexkatesh say that they were entitled to a specific share in any portion of 
VixAi-AK. tbat property. They might have sued fora general partition, or 
tbev might have asked for a decree declaring them entitled to 
joint, possession with the defendant. The question is, whether 
in the present case we should give the appellant (the other plaintiff 
being dead) a decree for joint possession, or leave him to Ms 
fn TTavimr set ur> a false case, he is not 
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Bee Registration Act, 
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See Civil Procedure Come 
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#e<? Civil Procedure Code, 
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See Civil Procedure Code, 
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See Civil Procedure Code, 

—XV OF 1877, sell. 11, art. 179, cl. 6 
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ADMINISTRATION.] fei&fo that the rule followed by the Courts of. 
Equity in England, whereby, notwithstanding the provisions, of the 
Statutes of Limitation, the share of one of the next-of-kin in the 
. estate of an intestate while in the hands of the administrator is 
liable lor a debt due by the next-of-kin to the deceased, though 
barred at the date of the death of the latter, is to he applied in the 
Courts of British India. The rule laid down in Graham v. 
Londonderry (3 Atk. 398) with regard to a husband’s rights over 
ornaments given to his wife by her father, applied to Parsis, 
4 : ;6 ;Bhanjibhai BoMA 3 ^Ji''GtJGRA > T v. Navas® a’i 

1 COSTS OP APPLICATION FOR LETTERS' 

OF — An applicant for letters of administration to the estate of a 
widow, having concealed the existence and claims of which he was 
aware of the relatives of the deceased husband of the widow, on. the 
application being* dismissed was ordered to pay the costs of tho 
application and of the caveats entered by some of the relatives of tho 
deceased husband. ■ ' ■ 

JAIKlsOXDAS G-opalbas v. Harkisondas 

AD OPTION— Motive — Con tract to settle-— Specific per/ormmnee—Alkm m 
twn of -property by widow *} — It is. not a necessary consequence of 
the circumstance * that tho spiritual motive for adoption, which 
exists amongst the higher castes of Hindus, has no influence upon 
the Talah la Koli lastc , that its membe rs may not lawfully adopt 
Where a member of the Talabda Koli caste of Hindus, by an 
express promise to settle his property upon the boy, induced the 
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parents o£ iho Jolbutlant to give him i Mr non io adoption, but 
died without having executed such settlement, 

field that the equity to compel the heir and legal representa- 
tive of the adoptive father specifically to perform his contract, 
survived ; and the property iu the hands of his widow was bound 
by 1; fial contra*; t. 

Therefore, when the widow of the adoptive lather, nearly thirty 

years after his death, gave l m ' “ 

a deed of gif t of his property 


effect to his 'undertaking by executing 
in her hands in favour of the adopt- 
ed BO lh , . , , _ , t * i 

MM that 'mi h alienation was valid as against the next heir by 
blood of the adoptive father, and he could not, on the death of 
the widow, avail himself of the plea of limitation which shehad 
waived, 

; ; . •• The nature of a Hindu widow's estate in immoveable property 
considered. 

■Bhala' Parbhu Hath ...■ .... ; ; . 

ADOPTION, COMPETENCY OF A WIFE TO GIVE IN 
. ^CondUional .« ConMMmi^MishdcP 

/'vtif.Fxeiy According to the Hindu law prevailing in. the; Bombay. 
Presidency, a wife is not competent to give her son in adoption 
against the will, express or implied, of her husband, the father of 
that son, or under circumstances from which the husband’s dis- 
sent can be inferred. 

Where the natural father of the son given in adoption wrote to 
the adoptive mother, a widow, giving his consent to the adoption 
■■ on certain conditions, 

' MM that a non-fulfilmmit of one of the conditions rendered the 
adoption invalid, notwithstanding that the condition was unneces- 
sary, and imposed in consequence of a mistake as to the necessity 
ibr the assent of Government to the adoption. 

BanotbaT v. Bha'girthiba'i ' .... 


— — — NON-EECOC4NITION OF, BY CIYIL COURT-~I?om% 
Act II of 1863, Si 6, cl. 2 — Indm Commissioners Becis&onr—Act XI.- 
0/185*2;] The provision in Bombay Act II of 1863, s. 6, cl 2, as to 
the non-recognition of adoption by any Civil Court, relates only to 
the question of the assessability of lands when raised between 
Government and a claimant of exemption. 

It is not open to a party to rely upon a provision, of which 
Government only is entitled to take advantage. 

In an enquiry under Act XI of 1852 the Indm Commissioner, on 
the 30th January 1865, decided that a certain indm village should 
be continued to the male descendants of the original grantee i~—Eekl 
that the decision of the Indm Commissioner was only intended to 
regulate the duration of the exemption of the indm village from 
assessment, and not to regulate the enjoyment of it as between the 
heirs of the original grantee. . 

1 'irWmmmr Ai um v. Ra'hkeishna anb* .Shxtm/m 'NA'EAYAHh; 


ADVANCEMENT AMONG PARSISJ In excluding by s. 8 of the 
P&vsi Succession Act, from application to Ibiiw s, 42 of the Indian 
Succession Act, which repeals the English rule as to advancement 
contained in the Btatuieof Distribution. 3. 5, it was not the intern 
tion of the Lcgislat Uu to preserve the last-mentioned nil * in force 
for the P&rsi community, 

' Gugra't ^NaV^ZBA.'i : ;dr. 
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B sole! the bouse to 0. B then pi ef erred a spe 
lied before it was heard, 
that C could not carry on the 

Kusha'ba’ Shanksoji 

244.] There is no appeal against 
jr ».*•«. » Code of Civil Procedure (X of 
lg questions between the parties to a suit as to 
profits recovered by the plaintift subsequently 
to the amount payable ou account ot the costs 
liat decree* 

HAGtJB:EAl:^-; AHARSANG KHEMABAI , ' ... ■ /.•; ;. • * ■< ;;A 

)RDER REFUSING TO SET ASIDE AN 


AV rlAo,_ TL.- 
Cvmij and ii-~ * .** 

Instance in 
of the District Court, 
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. nmiimla (bamboo) with tom-toms from bis bouse to the temple, 

■ and to offer the first cocoanut.to the ' :i dol at the annual festival 
At honour Idhg^yet saint.;'. f t-id:; 

£ Held that t lie suit was not maintainable, as it was brought to 
vindicate plaintiffs right, not to an office, but to a mere dignity 
( unconnected with any fees, profits, or emoluments. 

; 'SANGA'rA* BIN BaSLINGA’PA' -1?, GaNGA’BA' BIN NiRANJA/PA'. 

CAUSE OF ACTION, SPLITTING- Tra^smmts Account— Ad IX of 
,, r 1850* & Cause Court Jmisdidion,} A tradesman cannot, 

b| beeping ^separate accounts of his dealings with a customer, split ■ 
Ills cause of action so as to bring his suit within the jurisdiction ; 
t of a Small Cause Court in the Presidency towns. 

CassXjm Jopma u, Thucker Lim'bhur Kissowjee ... 

(JH ALT ADI 

" Si ' Office ob Chaha&L 

miU PROCEBTJRl COPE'' (Act VIII of 1859), ss.; 20 & 82/,,,' 
dyb Limitation, Pbba gr " . ■ 

—— — — Appeal, RigM of— 

■ CcmrLPees Act ( VII o/1870), ss. 29, 31 & 86.] There is no appeal 
against the order of a District Judge fixing the amount of the 
//bourt lee chargeable on . a .plaint. 

The right of appeal to which the plaintiff might have been onif* 
fy- : ped' under' 'Ss.. 31 nnd 86 of Act VIII of 1859 has been taken- away • 
//'■ by .s, 12, cl. I of the, Court-Fees Act (VII of 1870). 

Na'ea'yan Ma'dhavjlia'v v. The Collector or Tha'na' 

a. 78 - Act X1III of 

1861, s. 11 — Conveyance svbmjmnh to a decree m appeal— 
Deaih of (lie Party emmling the miveyanc-e-~lligkt of the Pur* . 
chaser tommy cm ‘a. special appeal} A sued B in the Court of first 
instance, and” obtained a decree declaring- Ais right to a house. 
The District Court, in appeal, reversed this decree, and rejected Ads' 
''claim. , The 'High Court reversed the decree of the District Court, . 
and remanded the appeal. The District Court, on remand, made a 
decree confirming the original decree of the Court of first instance 
in A’s favour. "Subsequently to the last-mentioned decree of the 
f : |; y/'/pistfiet'. Court, .B. sold 'the house' to 0, -B; then' preferred a special • 
- appeal to the High Court, but died before it was heard. 

Held, under Act VIII of 1859, that C could not carry on the ' 

'i' i, B a'hwi Pha’tak fh Kusha’ba Ssakkroji 

ss. 212*. 249, 252, 

■ ■ | 256, 258. Emeidmi sate— right to recover purchase mmiey.j A pur- 
, .chaser of property, whether immoveable or moveable, at sale in exe- 
f ; h'debree ■ underlie Code of. Civil Procedure.;, 1-859, ■ held in .. 
' 1 accordance with the provisions of that Code, has ’no right to recover 
Ms pur chase -money, though it may turn out that the right, title 
and interest of the execution -debtor was nothing at all, unless the 
/ :/d, isalb-Bself be:, set, aside* hud’ the /sale; will; not be set aside by rea- . 
/Sp/sba'iM 'thing sold on the; 

)-);;;;:part : ' ; ,6f 1 the/'exeeution-debfor ; .'Blit -if, therein : an;bxpre$s assertion : 
that the goods sold are the property of the execution -debtor, the 
sheriff and the execution - cm. liter are bound by such war ant} 
to ■ the extent, at least, that that one of them, in whose hands the 
purchase-money is, is bound to restore it to the purchaser* it* 
the purchaser has not got that for which ho paid. 


i 
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35S 1 Act VIII of IKS applies wherever a sale i is set 
in publishing or conducting a sale, 
iough the right of the purchaser to 
--/in case of the sale being set aside, 
is, by that Act/ given expressly only where^thc sate is otmi- 
moveable property, yet the same consequence - ^ 

a sale of moveable property in execution has been set “ 

Where, therefore, certain shares were attached by “}° 1 1 ft 

creditor as the property of the execution-debtor, and woe after 
Sards Lfd in execution by the sheriff, and the execution order* 
and warrants aud the sheriff's prodamataon of sale cpntoed 
. assertions of interest of the execution-debtor m these siiaies, 

^^"^“rthe execution-sale was entitled to 
haSSesetSTd his purchase-money returned to him S 
imt the sheriff hs liability to the pm*chaserin 

is hp haq mid over the proceeds of the sate to the execution* 
creditor,: and' the purchaser’s remedy thereafter . is against the exe^ 
cation-creditor only. . . . • /A 

Fba'mji Besakji mmn < Hoemash BestaOT' i BA Mil . ... 

CIVIL PROCEDURE CODE (Ace YIH of 1859) 2SA-~Be-saleJn 
Execution of a Decree— Right of Judgment-creditor .] Where pro- 
Sgfe sold under a decree, and the purchaser at the exe. 
cbtlon-sale has made default in paying the pvxehm ¥ 
/cemed? of 'the judgment-creditor is not .limited b> s. : oi 

Act TUI of 1859 to a suit against the defaulting purchaser. He is 

HER. 'Skm i*.* **.,** ^gfesg** 

who may, perhaps, have his remedy against the defaulting pm- 
; ''chaser* ■ 

AkandrAv Ba’pwx a. SrekhBaba ... ... ... . 

269 — Un- 
divided Hindu. Family— Attachment and Sale o/ tte Interest of 
one of the Co-parceners in the undivided Instate ParrnUon losses* 
sfofA When the defendant is in possession by virtue of an order 
under s. 269 of Act VIII of 1859, the plaintiff can only succeed 


Section __ 

table, whether for irregularity 
or for other grounds; and, tl 
recus'er back Ins purchase-money, 
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IX 


- 'opponents became gaieties under a 338 of Act VIII of 1859 
tb at the judgment-debtor would i£ obey ami fulfil all such orders 
and decrees as should be given against him in appeal f and, in 
. , default of his go doing, tliey bound themselves u to pay jointly 
and severally, at the order of the Court, all such sums as the Court 
should, to the extent of Its. 812*8, adjudge,” - ' A 

Held (Pinhey, J., &is$,) that the obligation of the sureties 
to fulfil the decree of the Appellate Court was not confined to 
the first decree of that Court, but extended to the final decree 
which it passed upon the case being remanded by the High Court 
in soeAtd appeal, 

' ' ‘ Smvh&fL Kotb'chakd v* Apa'ji Buxvra'v 

CIVIL PROCEDURE CODE (Act X of 1877) jS s. 2, 244, 540, 558-Aji- 
pmd — DmevFkm of d Decree — J mlidal Proceeding,'} There is no ap- 
peal against an order made under s. 244 of the Code of Civil Proee- 
,v duife' (Act X, of ,1877); determining questions between '"the parties 
^tAahmt "m to; the amount of mesne profits recovered by- the plain- ■ 
tiff subsequently to the decree, and as to the amount payable on 
; account of the costs of execution of that -decree. 

.f -judicial proceeding/’ as used in s: 2 of the Code of 
. -V Civil Procedure {Act X of 1877), must be understood to meair 
a judicial proceeding of the same nature as a suit or such proceed- . 
'•A - ihgs;ys are referred "to' in ss. 333,. '522,, 526 and 531 oflheGode. 
The 'definition given in the Code of Criminal Procedure (Act X 
of 1872) is not applicable. 

Bha'g-ubhaT v* Amaesaxg Ehejia’bhaT 

^ i .;5 5-ch.x 9 'ss.-844 : ' 

'-to'RfiO - axb .sch, AI~JwMietim~~~Small Cause 
emp] The effect of s. 5 of the Code of Civil Procedure (Act 
X of .1877), coupled with the second schedule to that Act, is to 
render the whole of eh. xx (relating to insolvent debtors) of 
the Code, including s. 880, inapplicable to Courts of Small Causes 
;in the mofussal, notwithstanding the words “• any Court other than 
a' Ilistiict Court 5? and <e any -Court situate in his .district V which 
occur in that section. Consequently, the Government Resolution 
No. 2133, of the 3rd of April 1878, investing the Judge of the Court 
of Small Causes at Ahmedabad with powers, under the said chap- 
ter,, to adjudicate in insolvency matters, is ultra vires, and Invalid, 
6; ; ■ - 'Sjjojuv ' Ganesh v. ' RanOhhod . 

t 223 to 343 

and Act VIII of 1859 — ss. 273 to 28 1 — Co astruetion^Betrospeciim 
-’ d ' ffr DebD^Dis* 


charge from ArresiJ} 
(Sargent and Bayley : 


imprisoned in satisfaction of the decree against him under Act VIII 
of 1859,- is not entitled, under Act X of 1877, to be released on 
4he coming into operation of the latter Act, if he have then been 
Imprisoned for more than six 1 months but less than two years. 

■ Per Westeopp, O.J. — The judgment-creditor has, under Act VIII 
- bf : i859-». the tight; (subject to - be divested only under HI . eircimir 
stances stated) to have ‘such judgment-debtor as the above -detained 
'in custody for two years, unless lie in ilia meantime .fully satisfy 
the decree. Chapter xix of Act X of 1877, sub-division I, is 
-essentially prospective throughout. Section 342 must, therefore, 
} - construed as r lati ig onl to fnti ? in prisonm nt, cm; sequent 
on arrests to be made under Act X of 1877? There is not in 

3 614— 2 





Field, by a majority of the Full Bench, 
JJ\. dissenting,) that a # judgment-debtor. 
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,.i, of that Act any trace of an intention on the part ot the 
iXsMm-e to deal with imprisonment cowmenced before the 
mmmim force Of the Act. Notwithstanding the repeal of Act 
Art' X of 1877, Act I of 1868 s. <5, 
committal unto Act Till of 1859, while that Act was s in fmee, 
of a judgment-debtor, pd also his maq^ 
menced before the coming into force of Art X of 187i, it &ut iix 
detention is to be regarded as i{ procedure . The effect ot Act I 
S ■ mt* 6, and Act X of 1877, s. 3, taken in ^combination, 
iy to remove from tire scope of the latter Act all proceedings 
after decree initiated before its coming into force, ana then still 
pending, and to leave within its range all proceedings after decree 
initiated after its coming* into force, though the suits and deciees, 
in and under which such last-mentioned proceedings may be taken, 
“commenced and made before Act X of 1377 came into force. 
Therefore, assuming the rule as to the retroactive fence of eiu cfc- 
menfs relating to procedure laid down m v. Male * (6 H. 

&X 227) to apply, stills. 342 of Act X of 1877 is not leivo* 
Elective! But the question raised by the present application being 
one not merely of procedure, but of the divestment of the existing 
right of the judgment-creditor, the presumption is, (in the absence 
of express legislation, or direct implication to the contrary,) against 
sivinsr retroactive force to s. 342 of Act X of 3 . 

B The cases relating to questions of mere procedure, _ whereby a 
retroactive force has been given to enactments, reviewed, and 
distinguished from those by which no such force was given, by 
reason of their raising questions which affected vested rights. 

Per Saiiguxt. 3. — Sections 1 and 3 of Act X of 18//, taken ^ m 
connection with Act I of 1868, a. 6, show that, whilst saving 
all acts already done in execution of a decree in a suit instituted 
before Act X of 1877 came into force, all matters ot procedure m 
execution subsequent to that date should be determined by the 
Act itself. The question raised by the present application is one 
of procedure, for the conditions and period under and foi which 
the writ of imprisonment remains in force are as much matters 
relating to procedure as the issuing of the writ. Neither the 
wording of s, 342 or the heading to eh. xix of Act X ox 1877 
necessarily confine the “ imprisonment/’ therein referred to, 
imprisonment commenced since that Act came pnto force. 
Though the judgment-creditor, by the arrest and imprisonment of 
his debtor, acquires a right different from the mere right of a plain- 
tiff to have his cause of action tried according to a certain pro- 
cedure, yet the rule that an Act is not to be construed retrospectively 
so as to defeat an existing 'right, is only a rule of construction, 
and must yield to the intention of the Legislature. It is difficult 
to suppose that the Legislature, when introducing a benign change 
into the law of debtor and creditor, in harmony with modern 
legislation, could have intended that two laws should continue for 
the next two years to operate concurrently, and that debtors 
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corned with procedure ( alone, -Hie definitions of decree and 
“ judgment-debtor in Act X of 187? arc wide enough to include 
decrees pawed and judgment debtor* who have become such, 
before tlic coming into force of the Act. Sections 341 and 84:3 
of Act X of 1877 are applicable to proceedings pending when 
the Act came into force. The Legislature intended that the im- 
provements introduced by the new Code should apply to suits 
brought under the old Code in those cases in which, consistently 
with the provisions of the new Code, they might, upon the ordi- 
nary principles of the interpretation of statutes, be clearly appli- 
cable* Section 3 of Act X of 1877 implies that the procedure 
after , decree .shall be according to the provisions of that Act. 
fftt'itihoonh Hu dts a Jltddor (1 Bonrko 69) and William# v. Smith 
(4 XL & N, 559) distinguished. Section 6 of Act I of 1868 
does not apply in the present case. 'When of two possible con- 
structions, one is in strict harmony with the improvements 
introduced by the Act, and with the spirit of modern legislation, 
while the other treats the point under consideration as not having 
been considered by the Legislature at all, the former is to be 
preferred, * 

IW Ob rex, J. — Apart from s. ■ 1 and the proviso to s. o, 
there is not in Act X of 1877 any provision as to its operation 
with regard to pending or past proceedings. Section 1 does not 
‘alter or abridge the legal effect, after 1st October 1877, of proceed- 
ings had and completed before that date ; and in construing s. 3 
regard must be had to. Act I of 1868, & 6, though the general 
rule of construction contained in the last-mentioned section must 
yield to the intention of the Legislature expressed in any subsequent 
Act. The proviso to s. 3, coupled with s. 1 of Act X of 1877, 
shows that the intention of the Legislature was that the repeal 
of the old Procedure Act was to affect, to some extent, the proce- 
dure, other than that prior to decree, in suits instituted before 
Act X of 1877 came into force. Ample effect would be given to 
this intention, while regard would still be had to s. 6 of Act I 
of 1868, by holding that in all steps and proceedings, not prior 
to decree, had and taken after the 1st October 1877 in suits insti- 
tuted before 1st October 1877, the provisions of the new Code are 
ho be ''operative. ^ 

Cases' giving a retroactive force to enactments relating only 
to procedure, reviewed and distinguished. 

The right of an execution-creditor to detain his debtor till 
{satisfaction of the decree for a period not exceeding two years, 
under a warrant issued before 1st October 1877 by virtue of Act 
Till of 1859, is in no wise affected by the new Code coming into 
operation.'':,, , * a ' ■ 4 ■ ' , - . ' 

d[ dld^'d Wms-f- J.— Cases on the- retroactivity of ■ enactments re- 
viewed* Act TUI of 1859 must have clothed the Court’s orders 
with an abiding validity, and tho judgment-creditors with an 
abiding right, or else with none at all. The ministerial officer is 
to. act on the order of the Court according to its original purport, 
Tho order, in the absence of an express provision to. the contrary, 
retains its validity until it is withdrawn or varied. Tho new pro- 
cedure, therefore, does not apply, whether as touching person or 
property, except, perhaps, in matters of mere administration dr 
: ; prbyisipnal - arrangement. ; It? cannot? At any -rate?’' apply so .as to 
deprive the creditor of his right once acquired by the arrest of his 
judgment-debtor in execution. Any change in the relations of 
the parties, can be made only in accordance with the later and 
exh ting law, but t! eli prev ionsiy subsisting relations continue to 
subsist as before. It- m unlikely that the Legislature intended 
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& 342 of Act X of 1877 to apply -to cases of impisonment other 
than tSiose arising under that Act. Section 342_is simply a nega- 
tive provision, anil the affirmative provisions with yhicii it » to 
bo read are to be found in the same chapter of the Act, and these 
can only be applied to cases arising after the Act has come into 
force. The close of the litigious transaction, like that of a contrac- 
tual one, fixes the rights of the parties according to the then 
existing law, and in principle there is no distinction between a con- 
struction prejudicial to the debtor and a construction prejudicial 
to the creditor. The imprisonment under Act VIII of 1859, as a 
' 8 comes within the scope of s. 6 of Act I 
and not Act X of 1877, 
’ * 1 t ,5 s decree through- 
onhis application, for the debtor’s 

_ A.' If the present application for 

sg commenced since the new Act came into 
“ ’ ' ‘ 5 proceedings in execution. 

;ral with them, it is part of a pro- 
Act came into force. In 


f,h.Vv to ike /creditor 

i£ proceeding commenced, 
of ms . Act Till of 1859, therefore: 
gOTeras the enforcement of the judgment-cred i tor 
out the proceedings consequent 
imprisonment under the former Act. 
discharge bo a proceeding 
force, it is not integral with the previous 
If, on the other hand, it is integ 
Lvodii’ir commenced before the new .. ..... 

neither case can it bring within the new Act orders deriving their 
validity from another law. 

In the matteb of the Petition of Rataxsi Kalian ji ... 

CIVIL PROCEDURE CODE (ActX or 1877), 's. 130 ■ ... ' * ... 

See Inspection. 

— — — _ss, 223—229 ,anb s. 848.] 

Small Cause Courts in the Mofussal are not at liberty to execute 
. decrees against moveable property beyond their local jurisdiction. 

Mensuk Mokuxda's V. Shivra'm Devising- ... 

— . — — ss. 223 & 648— 

Arrest— Courts of Small Causes .] Section 223 of the Code of Civil 
Procedure (Act X of 1877) does not apply to Courts of Small 
Causes. 

Section 648 of the same Act does not apply to a case in which the 
defendant resides within the same district in which the Court 
issuing a warrant is situate. 

A Court of Small Causes may issue a warrant for the arrest of a 
person residing in another district, but not if he resides within the 
same district in which the Court is situate, but outside its local 
jurisdiction. 

GhunilaT Sgbha'raA PurbiiudaV- K cjesaxda's 

~ ~ — - — - — - — — 1 — -s. ,,2 68— 

8 hU of Ihiuls — Court of Small Ckmsesfi Under the provisions of 
n." 268 of the Code of Civil Procedure (Act X of 1877) bonds cannot be 
wid UI1 tic? end of six months from the date of attach tent 

A Court of Small Causes cannot appoint a receiver. Ponds, 
therefore, on which recovery will be ti mo-barred before the date 
on which a Hale can legally he made, cannot bo made available for 
satisfaction of the judgt tent-creditor’s debt. 

Xuesxngb \b Eau hun a thua's u/TrxsipAvr mx 'Dot ' lath a At.. 

— — 'Ss. 534, 588, 591— Pb> 

?avte hem < —liigtd ie r Pr -ol m/mbP hrl •> .j 'f-frl . an appeal lies 
from an order, made under *. 534 v f the Civil Procedure Code 
of. 1877, refusing ho net aside an r.vymvc decree. 

• • LucKiUDAd Viiiialla's o. Ebea'him Gqsman ... ... ... 
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C 0 M FA l$Y~~~Coidi'}.h i !.toi , !j — — Btdtineft Qi'dev — Ltd of Com** 
v *' 1 : , of Aeimb-~~ W - If&SlIiv 
Where tlie holder of shares in a company was described' in the list 
of contributories, against whom a balance order by the Court of 
Chancery had been made? as 44 Devji Bhanji, cotton merchant/* 

11 ’ ’ and as being sued <f in his own right/ : * 

'field ' that the plaint! if s’ company could not be allowed to giro 
, ■ evidence that the shares were, in fact, held by a firm consisting of 
two individuals named, respectively, Bhanji Zufcani and Devji Hem- 
raj ; nor could the plain this be allowed, at the hearing of the appeal, 
to amend their plaint, originally framed against both partners, with 
a view to making the firm liable for the amount of the calls, so as 
to sue Bhanji Zutdni only, who alone was alleged to have signed 
the articles and memorandum of association in the name of l)cvjt 
Bhanji, and to make him personally liable as the holder of the 
; -shares.' 1 , * . 

. Welherslmh/Is Case, (L. B. S Oh. Ap. 831) distinguished. 

?lV7;\7-.* ThALonboh, Bombay ;akd Mediterranean "Bastk/ 'Lijitob, 
i\ Bha’jwi ZvTA'm ... ... 

j .Section 25 of the 7' Indian Evidence' Act' 
(I of 1872) does not preclude one accused person from proving a 
confession made to a police officer by another accused person tried 
jointly with him. 

Such a confession is not to be received or treated as evidence 
against the person making it, but simply as evidence on behalf 
yt : w-pf the other* \ ' ■ , t ■ 

:.7 ■''■iiyaeJSKATRis »« Pita'mbisjs. Jina ... ... 

mmm 0F ACTS ... ... 

bee Cmr» Procedure Code, 

■€,O^TBACT ACT (IS or 187*2), s. 25, ch Z-~Bemwij of Immd 1>M- 
y Act' IX of 1871, s. 20, cl. (a), does notpre^ehi ; : a plaxii-,7 
tiff from maintaining a substantive action on a promissory note 
passed to secure the amount due on an old note which was barred 
by limitation at the time of the making of the now, the plaintiffs 
right to bring such action being recognized by the later enactment, 

, Act IX of 1872, is. 25, cL 3. 

0 3 i AIUU J AGS I l\ T r ES 1 ... ■ , * , M . ■ 

Contract, 'incomplete 

f s*. 32, proi'ino I*— Oral Agreeiuuid fa rescind a fetjtderpjl Ikmtrmfl] 
D sold a house to P, and, executed a deed of conveyance which 
was duly registered. The purchase-money, however, was never 
paid by P, who, consequently, never obtained possession. Shortly 
after the conveyance had been registered, P returned it to ]) 
with an endorsement thereon to the e fleet that it was returned 
because P was unable to pay the purchase-money. The right, title, 
and interest of P in the house was subsequently attaehed'and -sold 
raider a decree obtained against him by the plaintiff. The plaintiff 
heeai 3 s tlie pureii ise pand sued D for possess!* n, flu ! ) a wci (jo » rts 
threw out the claim., on tin ground that the property h:id nut 
passed to P the ran* to him being Incomplete. 


iiltl 




. i 


ii h (t The sale ofiho house by Db P was 
deed purport 

. fho i -4' K) * . .- , 

iTMMTMjT '.The • endoxsetaeufc on the-,:-con-veyancc. 
ro^dstcred* could not affect the property* 

S8?l$lp The .conveyance -by O toF having ~~ ™ 

agreement to rescind it could bo proved under the Indian Evidence 

Vif The riaintiffr therefore, as purchaser of the right, title, and 
interest of P, became legal owner of the house hut subject to all 
Fs liabilities ; and as I) hud a lien upon the house tor tue amount 
„r'i . : ■■ w>e money, the plaintih coaid not obtara pos- 

■■V, /session. without paying-- off this- charge, . ■ v - b ; : -,v 

Umejdhax, Motira 1 m a Davu bin Dhondiba 

CONTE IBFTOllY * 

Hee OojirAxy. 

C'jsrs OF PlWt'F.KDiNOS UNDE It ACT XX OF J8o-l. HUTTO 
RECOVER. An action brought to recover costs ot proceedings 
} le ld under Act XX of 18(54 is not maintainable when the Court, 
before which such proceedings were taken, has made no order .as 

(to the payment of such -costs. , ■ ' /' 

Kabib yalad TIa'-HJan r. Ma'ha'du valid Shiva ji ... 

COU1T OF' SMALL' CAUSES ... : ... 84, 91 

; dOfUET-FBIiS ACT (VII of 1870), £ 6,ct iv } arts. (c)&m and el. ix, 
h 1*2, els* 1 & II. s sch. III, Acr i ll of 1870, s, 6, cl. iv, arts, (c) 

■' ra ^.A^och-ix^iel 'FIJI# 1859,-^ 29, 31 

aside ft Mortgage-deed cud Injunction against the. Mortgagee— \ alit- 
Ion. ] There is no appeal against the order of & District J uage fixing 


immediate transfer of the ownership ot- 
t the owner of the house, 
not having been 

<r been registered, no oral 


under gs?31 to 06 of Act VIII of I860 has been taken away by 
s Iff ch 1 of the Court-Fees Act (VII of 1870). t 

7 ' - Ka'baYax- Ma'dhavra'v Naik v. The Collector of Tha-^a-. v; 

^ , — , — «« — — — Declaratory Decree — Comecjueniia l 

Itdwf^Valmivm of Siut— Jurisdiction^ Appeal] Held, following 
Ntirdmm Mddhavmo v, The Collector of Thdnd (I L. R 2. Bom, 145), 
that the decision of the Court of first instance, rejecting a plaint for 
insufficiency of the valuation and stamp for the purposes of the 
Court-Fees Act (VII of 1870)/ not being to the detriment of the 
revenue, is final* and no appeal lies from it. 

A suit praying merely for a declaration that the plaintiff is entitled 
to- require the defendants to account to him, and to permit him. to 
inspect their books, is simply a suit for a declaratory decree with- 
out consequential relief, and falls within art. 17, el. Mi of sch. II 
of Act Vlrof 1870. 1 „ 

A suit praying for such a declaration as the above, ana also tor a 
positive order in the nature of a mandatory injunction for the pro- 
duction of the defendants’ books and property in their hands, or a 
suit pr&vmg for such declaration as the above, and also for a posi- 
tive decree* for an account to be taken by the Court, and. for the 
production., of. the books and property, would range under s, 7, 
cL iv, art. (c) of Act VII of 1870,' as being a suit “ to obtain a 
declaratory 'decree or order where consequential relief is prayed/ 
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and also within art, (d) of the same section, as being aan.it |§|8 obtain 
, an injunction”; and a suit of the third species described above would 
fall under art. (/) of the same clause, as being a suit “ for accounts’ V 
Quaere — Whether, in the case of a suit for a declaration of the right 
of the plaintiff to an account and to inspection of the defendants* 
books and for a mandatory injunction for the production of those 
books, or of a suit for such declaration and for a positive decree for 
the taking of an account by the Court and the production of the 
defendants* books, the plaint would, by virtue of s. 17 of Act YU 
of 1870, require separate stamps under arts, (YQ and (/) of cl iv, 
s. 7, or be sufficiently covered by the stamp under art. (c) of the same 
clause ; and whether, assuming the declaration and the account 1 each 
to require a stamp, the prayer for an injunction or order for the 
production of books is not merely ancillary to, and not a distinct 
Siihkcr irmrs the' taking of an account 

Whether the provision in s. 7, cL iv of Act YU of 1870, 
that the amount of the fee payable in suits falling within that 
clause shall be computed «•' according to the amount} at which the 
relief sought is valued in the plaint,” is so inconsistent with that 
portion of s. HI of Act YII I of 1859, which permits the Court 
receiving the plaint to revise the valuation of the claim as to render 
that portion of s. 31 of Act VIII of 1859 inoperative in suits within 
8. 7, cl, iv of Act YII of 1870, notwithstanding the concluding 
passage in that clause. 

Qimre— Whether the concluding passage in cl .iv, s* 7 of Act YII 
of 1870 is too express to admit of a limitation of the power of the 
Judge, and leaves him the right to revise the valuation placed on 
suits under oh iv by the plaintiff. But, assuming this to be so, it 
would, generally, not be advisable that the J udge should enhance 
the valuation oil the reception of the plaint. _ 

The fee payable under s. 7, el. iv of Act VII of 1870 is accord- 
ing to the amount at which the relief sought is valued in the plaint, 
and not the value of the subject-matter of the plaint. 

Qirnre — Whether the First Class Subordinate Judge has jurisdic- 
tion to try a suit for an account where the plaint states that the pro- 
perty in the hands of the defendants, in respect of which the ac- 
count is prayed, exceeds Bs. 5,000, but values the claim at Bs* 200. 

;; •MaNOB.AR : GaJHSSH A Ba'WA' Ba'mCHARANDa's , , . 1 

COYEFAUTS'lfOR TITLE IN A VOLUNTARY SETTLEMENT, 
DAMAGES FOB PREACH OF 

l jf I- Y v Skttu:mext. 

CRIMINAL PROCEDURE ACT (HIGH COURT) (X of 1875), ss. 23 
& 103.] The High Court, on a point of law as to the admissibi- 
lity of rejected evidence, reserved under cl. 25 of the Letters Patent, 
1805, and s. 101 of the High Court’s Criminal Procedure Act (X of 
1875), has power to review the whole case, and determine whether 
the admission of the rejected evidence would have affected the 
result of the trial ; and a conviction should not bo reversed unless 
the admission of the rejected evidence ought to have varied the 
result of the trial (Indian' Evidence Act, s. 167). 

IMPEB-ITRIX V. PlTAMBAK JltfA 

'CRIMINAL;. PROCEDURE CODE (Act X, 03f l872),m/#,.142, |f| 

. .295, 296 — 2)he]iar(/e^Eeomcd of Pmsecuttm,'} . When an accused 
person 3ms been discharged by a Subordinate Magistrate under s. 
235 of fbeCodt of the Criminal Procedure, and flu Magistrate of the 
District, after calling for the proceedings, considers that the order 
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the High Court, and not to order a new trial by another, buboidi- 

iiatt .Magistrate, , , o ^ 

IsirEEATRix r. Gowda pa ... 

"\n V \L PROCEDURE CODE (Act X op 1872), s. 122 — Pmwr of 
KK record a stateme.d of a person not aceimd oj an 
; 1 1 Section 122 of. the Code of Criminal 1 rocetlmo (Act X of 
Magistrate to record the statement of a person 

?ho ap?aS ** as a ™ taess ’ as Wel1 aS th6 C0nfeSSiOn a 

s n aeons 1 of a: ottenc* 

' ’BitFEBSS . ’>«> :■ »'• *•* *y ."*** o 

1 of; , y ./■,,•■■ ’ 1 . 1 „ — s. 210— S function 

'’—Omwta ka^Withdrmml of tilwge—. Penal Code, «• 183.] In 
„ l ! f rj - v , r i. A f fi-jrt, lawful authority of a public servant; th© 
SH^fX^toSlOol the (5ode of Criminal Proo^ure, 
L td nnljlic servant vrtiose authority has been resisted, and vyxthou 
whosi sanction no criminal proceedings can be instituted against tlit 
offender, and not the person injured by the resistance, 
la re Muse Am Aba St \ 

— s.2G3,o1h.4&.5— 

mrnit frmn. YcrMct of The “dissent” referred to in 

the' 4tli clause of s. 263 of tho Criminal Procediire Code (Act 
X of 1872) must be such a complete dissent as to lead the «udge 
h £2 di Tt Ssary for tho ends of justice to submit the case 
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A mah alii a i falls within the class of public servants on tom- 
plated in paragraph 1 < 1 ?. 100 * i r'ucu >- \ k r his prosecution by 

* 'the District Magistrate is* therefore, sufficient. 

For the purpose of sanctioning a criminal prosecution finder 
s. 463 of the Code of Criminal Procedure, the Court of the Subor- 

■ dinate Judge is subordinate to that of the District Judge, notwith- 5 

, standing that the subject-matter of the litigation in^fche former 

Court involves more than Bs« 5,000, and an appeal lies direct to 
the High Court from the decision of that Court in that matter. 

A prosecution commences when a complaint is made, the recep- 
tion of the complaint being a stage of the judicial proceedings 
cc v arcls :onrk ion. ' ' / • : 

iMrmiA'nux l\ Lakshman .Sakha raLi axd otjiebs 

CB1.MI.NAL PBOCT1DDBE CODE (Act X m 1872), s. 468 --Sanction 
in ! pro8Bcnfe — -Itelafivu Positions of a Magistrate of the First Class, 
the Magistrate of tjie District, and the Court of Session.*] For the 
purposes of & 468 of the Code of Criminal Procedure (Act X of 
1872) a Magistrate of the First Class is subordinate to the Magis- 
trate of the District: a sanction given by the latter to prosecute 
a person for intentionally giving false evidence before the former 
is, therefore, legal and sufficient, notwithstanding the refusal by 
t 1 ,e f.v mev to give such n 1 imsGL t 

Semite that’ the Sessions Court has not power to give such sane- 

■ tion, A ' , ' ■ . ; ; 

MM bilMESlRiA.i’IlIX ?. pABAtAS'ABH Pa.I . '••• ' ' A 

CUSTOM — Illegitimate Stm—Mmsh |).] A custom recognizing a right' 
of heirship in an illegitimate son by an adulterous intercourse, 
wo-uld. be bad, ' • 

Laving BhaAthi ... 

DAMAGES,.; ' .... ^ ‘ ' ... «. - ' 

k'§§ ■■ ■ ,■ p; c 

OP COYENANT FOE TITLE ■ ;.A;Aa 

See Settlement. , v; '■ ; 

' DEATH OF APPELLANT, EFFECT OF ... . . . ■ ' 248, 

See Am mm ■ , '^a a ■ /v 

wimMtmm - - - 1 

See Disobee. 

DEGREE— APPLICATION TO KEEP IN FORCE A... 

See Execution of Decree. 

l .] ' ■ A suit praying merely for a ; declaration . 

that the plaintiff is entitled to require the defendants to account to 
him-, and to permit him to inspect their books, is simply/i- suit for 
a declaratory decree without consequential relief, and falls within 
-'Of Acb ^ 8.70* : , ■ /N/v 

A suit praying for such declaration as the above, and also for a 
positive order in the nature of a mandatory injunction for the 
production of the defendant’s books and property in their hands, 
or ' suit prayii g for such declaration as the above mid also for a 
positive decree for an account to be taken by the Court, and for 
the production of the books and property* would range under 
s 7. cl iv, art c) of Act VII of 1870, as be ng a suit “to obtain a 
declaratory decree or order where consequential relief is prayed/* 
and also within art. (a) of the same section, as being a suit "'to 
obtain an injunction f and a suit of the third species described 

/'/B- :G14~-~S-. 
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f IIP would fall under art (f) oi fcJ 

*« for accounts. 15 , . -p 

V ■:;■ : 'j^o^AR'GAiresH , w. -B 

DECREE, DECLARATORY 

: v § ; ; 'See Limitation* ■ 

■ ■ . ^V XKCmiQlH OF— ' 

' ; Execution of Decree, 

;■ iV;;; ,•■$$* Mx-pmk Decree. 

vAA? °l t F ' 1 

immoveable or 

';. -decree under the Code < 

d^ ; -=-Vwith'dlm-'inwisions e. 

purchase-money, though m may 
: ' -'djuteestof the esecpttj®^ . 

^.gjsssssrtfi* 

SSSgSto , - « te» Mg 

mods sold are the property of the execution 

;.y and : the execntion-ereditor are 

;dv ; : :'-;V;;v';dxtesitj' at . least ^ ^ 

V;- ' ''-'.ctiase^mbBey is, is 
/d/VvAb baser ;bas.'nofc, 
y ii - ;i , geetibd^dB ^ . 

tor irregularity 

IfS^^ and, t- h „ 

recover back bis mwchase-money, in case i 
„A f i e i« by that Act, given expressly only 

Where, therefore, certain s 
creditor as the property of 
wards sold in execution by the 
and warrants ^.! " 

assertions oi interest ox the 

^lIZl baSe^cSrafthe execution sale was entitled to 
' ; Wthe sale set alide, and Ms purchase-money returned to him; 
hut the sheriff’s liability to the purchaser m sueh a cue ceases so 
«nn« as he has paid over the proceeds of the sale to the execution 
creditor, and _*the purchaser’s remedy thereafter is against the 

Premchand Raidtaml (5 Bom. H. C. Sep. 

ffi’IAAmlpMAtti BY INSTALMENTS ... , . , : rr 

BNDBR--I>ceree reamed m appeal before 
Mmikti title to certain land in dispute was derived from the 
iiiiSSffiSr at a Court’s sale, under a decree which was reversed in 
anneal subsequently to the sale, before it had been confirmed. 
Afield that the Court, which had made the decree, ceased, from the 
,,,• > aent of she reversal, to have jurisdiction to take any further 
rtcp- to execute the decree. Though the Court, when a confirmed 


-Sclfim aside Hale— emery— 

A purchaser of property, 
or moveable, at a sale m execution oi a 
/of Civil Procedure, 1859, held m accordance 
of that Code, has no right to recover his 
•• t turn out that the right, title, and 
•debtor was nothing at all, unless the Sale 
"' not he set aside by reason merely 
the thing sold on the part ot 
• --—~3 assertion that the 

uk Mw^-'-n-debtor, the sheriff 
bound by such warranty, to the 
Ihat'that one of them, in whose hands the pur- 
,, w bound to restore it to the purchaser, if the pur- 

ff Act appiies wherever a sale is set 

ol Act Vi . in W5sMllg or conducting a sale, 

though the right of the purchaser to 
* — of the sale being set 

* where the sale is of 
^ w **c3 would follow where 
in execution has been set aside. 

.hares were attached by the execution- 
the execution-debtor, and were atter- 
*' V sheriff, and the execution orders 
STS? sheriffs proclamation of sale contained 
‘ " execution-debtor in these shares. 


III 







GENERAL INDEX, 


Page 

the ,«ale, was probably not Informed that its decree had been revers- 
ed, and the purchaser was probably Ignorant of It, yet the act oi: 

1 Le< Court In cmnukilnv :.m? >ah m id tm! non: y ti'V 

diction : and, being without jurisdiction, could confer no title. 

I£ a decree be reversed after a sale under it has become absolute, 
and a certificate has been granted to the purchaser, the title or the 
purchaser is not affected by the reversal of the decree,^ * 

A purchaser is bound to satisfy himself as to tiro jurisdiction of a 
Court to order a sale, and this obligation continues until the sale 
'■ is completed. Before he applies to the Court to confirm the sale 
■ , and grant him a certificate, the purchaser ought to ascertain that 
1 ’ the decree, under which the sale was ordered, is still in existence. 

Basa'ppa' v. Dxinda’ya.*' ... — ••• «**(> 

DEO BEE, SALE U2TDER — Eight to EmbUments-l On the 14th of July 
1876, B obtained a decree against, D, directing D to pay the amount 
advanced upon a mortgage of D’s lands within six months from the 
date of decree, or, in default of payment, the lands to be sold, 
with liberty to TV to bid at the sale. Default haying been made, 
flu* lands were sold on the 21st ot June IS/ 7, and I> became the 
purchaser. At the time of the sale the lands we in the ocen- 
nation of TVs tenants under an agreement to give to D a moiety oi 
the crops. On the 11th December 1877, P, another judgment - 
creditor of D, attached the crops on those lands which had been 
cut and stored by D’s tenants since the date of the sale. 

Held that, by the sale to B, all right, title, and interest of I), 
including his light to the moiety of the crops In the hands oi his 
tenants * passed to B, and no residual right remained hi Jj on 
which P’s execution 'could operate, the crops not having been 
actually carried away and appropriated by D. 

L.ii> Mortgage Bask or India ■». V reuse Govixd Pa taxor 670 

SETTING ASIDE ... ... - ••• 440 

:: . See Practice. : AA 

DEED IN ENGLISH POEM ... ••• 1 

Sc: MORTGAGE. 

DELAY ... ' ... - - "* 133 

Sre Ancient Lights. 

DESHMDm] A plaintiff alleging that, as the hereditary deslmuhh 
J certain mcihuti, ho was entitled to be paid directly by the ryots 
of these mdkdls a percentage on the revenue thereon assessed, 
sued to recover a portion of such percentage winch had been 
collected along with the revenue and retained by the Government . 

JIM that tbo claim was “a suit relating to a grant of money 
or land-revenue" and, as such, excluded h-om the junsdicdion oi 
the Civil Courts by s. 4 of “ The Pensions Act (XXIII oi 1871). 

YaAISDEV fc? ADAhUIV MOD A.K C. Till: COLLECTOR Oi h.VIS.V • 

GIRT ... ■” 

DIGNITY SUIT TO VINDICATE RIGHT TO A.] Plaintiff sued 
for a declaration of his right to take a cupola to a certain temple, 
and to place it upon the car of the idol, and to take a mndicda, 

(b ,i" >oo) wi lit im-torns from his hous to tlie temple, and > oi 
- the first cocoanut to the idol at the annual festival held in houonr 

^Frfd^haJthe^snitLas not maintainable, as it was brought to 
vindicate plaintiff’s right, not to an office, but to a mere dignity 
unconnected with any fees, profits, or emoluments. . , 

■v;-; SangaYa' bin Baslinga'pa' v. GaxgaTa' bin Nibanjapa 47f 
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DISSENT OF COURT .FROM VERDICT OF JUROR&] The 
a dissent ,f referred to in the 4flx clause of s, 203 of the Criminal : 

■ , Procedure Code (Act X of 187*2) must be such a complete dissent as 
to lead the Judge to consider it necessary for the ends of justice to 
submit tlie case to the High Court. 

Ijiperatrix Bhawa'ni ... ... 


DISTRIBUTION, STATUTE OF (22 & 23 Cab. II, c. 10) 
See PMrsi Succession Act. 

DISTURBANCE OF OFFICE 

See Office of Chalvaih. 


EASEMENT ... 

See Ancient Lights. :• - 

— Zhjld and Air,— The plaintiff and defendant being 

owners of two adjoining houses, with a common party wall between 
them, the former placed a window-frame in an aperture in an upward 
■ extension of his part of the wall which he had erected eight years 
before suit, and the latter thereupon raised the wall on her side so 
as to cut off the supply of light and air which the plaintiff used to 
receive before, and after placing of the window-frame. 

Held that there had been no appropriation of the light and air by 
the plaintiff for the statutory period (twenty years) creating in him 
a right of easement, and entitling him to relief against the ineon- 
. A%ffWee : sustained by him. : ; -a ; 1 . ' ' ' : ■ d , ' a ■ 

Baruba/i w Ba/pu NaAha'r 

ESTOPPEL ... ... ... ... '■ ... h, ... ■ ... ... 

See Registration Act, 

! ®ViDSiN i CP&^-dmfessiM^Indian Evidence Ad (T of 1872), 

167 — High Court’s Criminal Procedure Act (X of 187*5), se* 23 & 
101 — Letters Patent, 1865, cl *25 — Power of the High Court on a 
point of Law reserved to consider the merits of the case.] Section 25 
of the Indian Evidence Act (I of 1872) does not preclude one 
accused person from proving a confession made to a, police officer by 
' another accused person tried jointly with him. 

Such a confession is not to be received or treated as evidence 
against the person making it, but simply as evidence on behalf of die 
■ ■other; :> . y 

The High Court, on a point of law as to the admissibility of 
rejected evidence, reserved under cl. 25 of the Letters Patent, 1865, 
and s. 101 of the High Court’s Criminal Procedure Act (X of 
1875), has power to review the whole case and determine whether 
the admission of the rejected evidence would have affected the 
result of the trial; and a conviction should not be reversed unless 
the admission ol! the rejected evidence ought to have varied the 
result of the trial (Indian Evidence Act, is. 18 ; 7). 

-■' : ;;..:TKFEBArBIX r.-.PlTA’MBEB JlNA ■... ... : 

— — Unregistered Document, when ad missibh , t 

See Registration Act. . '.B : 

— j£^ cf : Contributories — Evidence as topersonin* 
dkatei as hokler .] ] Where the holder of shares in a company was 
d*s^3$ifced: •in the list of contributories, against when a balance 
order by the. Court of Chancery had been made, as £ Devji Bffimji, 
cotton merchant, ” and as being sued “ in his own right/* , . . 
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; IMd that the plaintiffs company could not bo allowed to give 
evidence that tin? shares were, in fact, held by a firm consisting of 
two, individuals named, respectively, BMnji Zutfnii and Devji 
Hemr&j ; nor could the plaintiffs be allowed, at the hearing of the 
appeal, to amend their plaint, originally framed against both part- 
ners, with a view to making the firm liable for the .amount of the 
calls, so as to sue BMnji Zutani only, who alone was alleged to 
have signed the articles and memorandum of association in the 
name of Devji BMnji ; and to make him personally liable as the 
holder of the *Ln e e 

Weikersfrem's Case {L. B. 8 Ch. Ap. 831) distinguished. 

■ The London, Bombay and Meditbbhanbah Bank, Limited, v* 
BlIAXfT ZuTa’SI ... ... bpAbCpvii 

if I3D1N0I : ACT (1 of 1872), s, # 9l-EegidraIism-Praetie^ A 
deed of, partition was executed among three brothers, OVIST, and B, 
on the 19th March 1867, but was not registered. It recited that, 
some years previously to its date, a division of the family property, 
with the exception of three houses, had been effected, and it pur- 
ported to divide those houses among the brothers. In a suit brought 
by O’s widow for the recovery of the house which fell to C*s share, 

1 Held that, although the deed did not exclude secondary evidence 
of: the partition of the family property previously divided, yet it 
affected to dispose of the three houses by way of partition made on 
the day of its execution, and, therefore, secondary evidence of its 
contents was inadmissible under s. 91 of the Indian Evidence Act. 

A Judge is not permitted to make, in appeal, a different case, for 
the appellant from that which he alleged for himself in the Court 
of first inst t 

y'C K a’chtoha’i v. Krishna’s a'i ... ... 

■ESECJGTIOK ■ .OF BEGREE~$Vde mitier a BecreBrei?er8Me.m appeal/ 
before mifirmaUon.] Plaintiffs title to certain land in dispute was 
derived from the purchaser at a Court’s sale, under a decree which 
was reversed in appeal subsequently to the sale, but before it had 
been confirmed.. 

II dd that the Court which had made the decree ceased, from 
the moment of the reversal, to have jurisdiction to take any further 
steps to execute the decree. Though the Court, when it confirmed 
the sale, was probably not informed that its decree had been revers- 
ed, and the purchaser was probably ignorant of it, yet the act of 
the Court in completing the sale was none the less without jurisdic- 
tion ; and being without jurisdiction, could confer no title. 

If a decree be reversed after a sale under it has become absolute* 
and i certifu has a gr nted to the purchaser, the title of the 
purchase is not affected by the reversal of the decree. 

A purchaser is bound to satisfy himself as to the jurisdiction of 
a Court to order a sale, and this obligation continues until the sale 
is completed. Before he applies, to the Court to conlinn the sale 
and grant him a certificate, the purchaser ought to ascertain that 
the decree, under which the sale was ordered, is still in existence. 

; //■ ■BisA'mVBiiff M : aea"bta ,; ^ Di/nda'ia' jaw CM* A 

, for $ebt^Bm%&r$e Arrest IAf/B£ JA l 

Bee Civil Piigoebuke Code. 

, ly—HlgMs of JndrpncnUeredHotf] Where property 

has been sold under a decree, and the purchaser at the execution- 
sale has made default in paying the purchase-money, the remedy of 
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the fwkraent-ereditor is not limited by s. 2o4 of Act Y I1JL of l»oJ 
■ to a suit Mirnt the defaulting purchaser* He is entitled to reco* 
m , the balance o£ his debt from his judgment-debtor, who may, 
perhaps, have his remedy against the defaulting purchaser. 

; § Igiiiiil' V. QfiW'BvtMk Ml dissented from. ■ 

EXECUTION OF DEOBE Imitation Act (IX of ‘1871) Wv II, art, 
167, cl, 4i— Application ioheep m force Decree or Order.] 1 h e a P“ 
plication " spoken of in art. 167, el. 4, of seh. II to Act IX of 18/1 is 
merely not such an application as is contemplated by s, 212 of Act 
by;-:; 'yxII. of 1859, but includes an application to keep m force a decree 

r Phe language of art* 167, d. .4, of sell. II to. Act IX. of 18/1 
is wide enough to include any application to enforce or keep m force 
decrees or orders, and, consequently, an application to enforce or 
kt-ep in force a decree by the attachment of a portion of the property 


an. application, on 24th July 1874, for execution of the decree of iuth 
December 1868 was not haired. 

Held, also, that the decree might properly be enforced against 
property of the defendant, mentioned in the application of 1874. other 
than the property mentioned in tbe applications of 1869 and 1872. 

Jam sly da s i \ Lalit cUu'm ... ... ...... 

— Sale— Butane vy o " Fur el as hij^ 

Fmdia^r when Sah «ii aside— I Vo, mad a— fit led] A purchaser of 
property, whether immoveable or moveable, at a sale in execution of 
a decree under the Code of Civil Procedure, 1859, held in accordance 
with the provisions of that Code, has no right to recovery hie 
purchase --moxiey, though it may turn out that the right, title, 
and interest of the execution -debtor was nothing at all unless tho 
•sale itself be set aside, and the sale will not be set aside by reason 
merely of the defect or absence of title in the thing 'Ad on the 
part of the execution-debtor; but, if there is an express asset- 
lion that the goods sold are the property of the execution-debtor, 
the sheriff and the execution-creditor arc bound by such warranty, 
to the extent, at least, that that one of them in whose hands the 
purchase money is, is bound to restore it to the purchaser, if the 
purchaser Im not got that for which lie paid 

258 of Act Till of 1859 applies wherever a sale is set 
aside, whether for irregularity in publishing or conducting a sale or 
ana though the right of the purchaser to re- 
in case of the sale being set- aside is 
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1 bj that Act given expressly pnly where the sale is of immoveable 
Abnsecihenhe^woiiM' follow where a sale ot 1 ; 
, moveable property in execution has been set aside* 

Where, therefore, certain shares were attached by the execution- 
, creditor as the property of the execution-debtor, and were after-* 
wards sold in execution by the sheriff, and the execution orders and 
■ warrants and the sheriffs proclamation of sale contained assertions 
of interest of the execution-debtor In these shares, whereas he had. 
no such interest, ■ , . 

Held that the purchaser at the execution sale was entitled to 
have the sale set aside and his purchase-money returned to him ; 
but the sheriffs liability to the purchaser in such a case ceases 
so soon as he has paid over the proceeds of the sale to the exeeu- 
5) tion-ereditor, and the purchaser’s remedy thereafter is against tao 
execution-creditor onlyt ' _ , . 

:*'i Besajwi Dastu.ii y , Homasji Pest an ji ■MSI 

'SXECDflON OF p&GK&%^AitacJmmt and fateof Bonds ... ' 

Sec Bonds. . 

vni of- m-MmUnm- 

- and Sole of the Interest of Co-parcener in imllvidedEstat^^VaHdion 
%cKpomsslMl\- 'When'' the' defendant' is; in / possession by virtue, ot- an , 
tinder s* .260 of Act' VIII' of I8o9, the, plaintiff ’can only 'Suc- 
ceed on the strength of his own title. , XT * 

K and B, two out of five undivided Hindu brothers, sued v {a 
''vj'ptirchaser'at’an execution sale.' of , the. interest of one of. the brothers/' 

’ other than K and B) for the recovery of cortaiu land of which v 
had obtained possession under s* 269 of Act \III of looJ. tn- 
lower Court awarded two-fifths of the land to iv and K as being 
the amount of their share in the land. „■ . , . V * 

JMd by the High Court that the decree could not be maintained, 
'/^v/r' ihh KtukI'B, being-two of -several co-parceners in undivided property • 
could not say that they were entitled to a specific share m any por- 
tion of that property. They might have sued for a general parti- 
tion, or for a "decree declaring them entitled to joint: possession 

'■:-f 'vij& "'Optirt'- ■ sale ought 'not to be put in' exclusiyn 

;:: ^"'i. ; 'vT)hssession of 'the' whole undivided land by virtue of a uecrce against 
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(Jai^e of Arthn.'} The District Court may, when the defendants 
reside within its local jhrMiotion;, try a suit for damages for 
and restrain l>v injunction an alleged illegal disturbance of the 
right of the plaintiff as a member of the public to fish and use 
, , fishing stakes and nets fixed in the sea below low.watermttfk and 
within three miles of ib . . , . , ■' 

f The dismissal, on the ground of want of jurisdiction, by the Grm 

i^i : :^ohrt;'Ofa'smt to ejectthejefendarits from the ; fishingV’groiuid;: of 
the plain tiffs, situate Below low -water- mark , does not operate as 
a bar to a subsequent suit by the plaintiffs to recover damages 
from 111-: defendants for fixing their fishing stakes and nets too 
near to those of the plaintiffs* 

■..pijrKte: of 'the' Grown and' of the public, in the, waters and the suWy 

flte right of the public to fish in the sea, whether it and its 
sub-jaeent soil be or be not vested in the Crown, is common, and 
is not the subject of property 

That right may, in certain* portions of the sea, be regulated by 
local custom* 

'Members of the public, exercising the common right to fish iu 
the sea., are hound to exercise that right in a fair and reasonable 
manner, and not so as to impede others from doing the same ; and 
conduct which prevents another from a fair exercise of his equal 
right, if spec iai injury thereby results to him, is actionable, 

Ba’ban Mata oh A v . NVeir Sh&Avcciu 

GAAU'A- LAJJA'S MORTGAGE ... . • ... : ... ' 

• Ace MoiiiOAOB* " ' 

GOSA’VIS, SUCCESSION AMONG.] The illegitimate son of a married 
woman by a Gosorl, with whom she is living in adultery while 
undivorced from her lawful husband/ cannot inherit his father’s 
property. 

"NaTaYax Rha’hthi -y. Laving BiiNkthi 

GRATUITIES RECEIVED BY AN INTRUDER INTO AN 
OFFICE ACTION TO . RECOVER 
1/ ,;|§| ■ Ace Office oi* Ckalvadi, . / . y . 

GRAZING' —Ri/jlif to free Poshtror^A Plaintiff erected a hut on 
public ground in village * the districted: Than;/ and lived 
j| ||§ there annually for a few months, while his cattle grazed on the 
public ■grazing ground in that village. He was not the owner 
or lessee of my b ml in the will ge On being prevented by the 
Colie Uvi fCTl/rut from thus grazing his cattle, plaintifi' brought 
a suit against that officer for a declaration of Ins right to graze 
his cattle within the limits, not only of that village but my 
ofches village in the district of Thumb ' 

Iteh.1 ih it plai itifi; was nob entibi ;d to any such right, 

re cattle’* ins. 32 of Bombay Act of 1865 

■ cattle of any roving grazk-i who may choose 
■riths m the public ground of a village, That 
3 right of sanctioning such a diversion of -the 
nd in the villagers themselves, but thtfu. , 

^.wdiosetconseint txktvat be ^ ^ 
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HEEEBITABY OFFICES (BOMBAY) ffOT (III OF 1874 Wrote 
diction — Suit for 1)> duration of llujld to official it as sole Rmrre* 
'sentaUm of & Branch of a Vatmiddr Family*} From the date of 
, the coming 1 into force of the Bombay Hereditary Offices Act (III 
of 1874), it is not comp< tent to fii ) Civil Court to entertain a suit 
for a declaration of right to officiate as the sole Representative of a 
branch of a mianddr family, the Act constituting the Collector a 
judge for this and other purposes of the Act. 

: , ' -Kbanpo i'i&s Ktjlkarni i\ Ap'aji Sada'shiv Ktjlkarni. 870 

— — — — - — | — ™~^Mepre:* 
smtat'im Vat mda'rs~~J‘im kI lot ion oj Civil Cornish} Since Bombay 
ad pi A )K4 came into force, no suit will lie in a Civil Court 
for, a do, laration that a $ erson is eligible to officiate as a hereditary 
officer falling withix tl i scope of that let, 

Since that Act became law, none but representative mtamUrs or 
substitutes ban officiate; : and the .duty of deter- , 

, .mining what persons shall be -recognized as representative mkm* 

Mrs, is Tested in the Collector, whoso proceeding is a judicial 

t ; d ; C': ; :..d. > ; , ■' A' 

Ciifsto An vA Tuxkaeni x Lakjudiiba'i *4* ' **« ! #44 m ;; 

HIGH COURT, POWER OF THE, TO CONSIDER MERITS .OF 
.. .THE CASE ON A POINT OF LAW RESERVED ... ... .Cl 

Bee CmmxAh Procedure Act (High Court), 

Hip MM Prcqwrly—UrFlvul.il Family— L iaMUly of 
Hindu for' DelU-of fm {^eeased^BrlotJi^Q ■ P, an . 
:v:;^oiihdiTided Hindu co-parcener, died on the 7th August 1874, leav- 

C 9 and' N subsequently y 

y § (diecloh the- 2nd " d uly 1875. , -In a suit bro ught by • plaintiff against . . . 
■■y^yfepdffa bond executed by P as surety, for oneRp ■ 
fffff „IJehI;thatthe family property, which mi Ws death became vested " J 
by sur Worship ihC, was hot’ ‘in his hands' liable for the separate 
debts of V or M, 

Narsinbhat bin BaPubjut v* Chena'pa* bin Hinga’pa' ... 375 

. pfa l Fen mice— Widow— Oh arris mi Estate in the 

hands of Purchaser vrtfh Notice — -Notkefji In. a suit .for main* 
tonance brought by a Hindu widow against her husband's brother, 
who was the sole surviving member of that husband’ s family, and 

value from him. (the defendant) of (By 
'M ^rh®talh:TmBfoveahfe, ancestral property of ;tlie family, ; ' ■ B 

d , „ , y- ^ ; , , ; ■ ■ ■ ■ , , ■ y 

vfeKl ffhe.nfere circumstance that such purchasers had notice of her- 
AjySai^ A 

y\ y v I'A y; ' ? , I yxyyy 

" , y ’ If the property were sold in order to pay debts (not incurred for 
immoral purposes) of her husband, or his father, or. grandfather, or 
: for the benefit of the undivided family, or to satisfy a former decree 
obtained by the plaintiff herself against the, same defendant for 
maintenance, such sale would be valid against her, whether or not 
the purchasers had notice of her claim, p 

• p er : West, 3 — -According to the Mitahshara, . sons must, from the ; 

. moment -of. their father’s death, be regarded as solo owners of the 
estate, yet with a liability to provide for the maintenance of their 
father's widow, and with a competence on the widow’s part to 
.■ ■■..have the estate made answerable.. If the sons make a. division of ■ ; / : 
the estate, they must allot to their mother an equal share, and 

y'y 4' '■ y y 
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the same to any sonless widow of their'J father..' The widow has 
no proprietorship m the estate before its partition, font she has an 
ift'iuity to a provision, which the Court will enforce to guard her 
*iigidsslattempte4 fraud. byaii ■ % WffMM S 

The debts of the deceased owner take precedence of the mainte- ■ 

;■ iiihim oihtJie wMo^y. The estate is properly applied, in 'the Srsf' > 
■ ' IiMahee>:foy:'fhe sons as managers in payment of 'such ' debts, vj : 

a gain of the property the ' sons 'cannot evade a '-personal' 
liability to provide for the widow. 

t/b':Tf4 ; mother^'fbre|oihg' her claim to a 'separate ■ provision' -eht of T : ; 
•: ;thh patemalproperfy, resides with her sons nr step-sons^andBrndin^b; 
:' : .'';'::iaipeii'l5y : :them f she must submit' to their 'dealing 'vdth'th#rftate;tt; 
}\'M fraudulent raiienation for" the purpose .of 'defeating her claitnsfb:; 
:'V 'will not: be supported,butthe particular' assignee';foy'valudacgmregi y’ 
i^anompi'eteditle. h :■ a y : ' : /■ .■ ' : y : WyyWoib : ’a 

M the case of a widow of an ordinary co-parcener as against the 
surviving members of the joint family, ZW chum beii g strictly to 
aoimarato by the : .'circumstances'' of Thebjoihf a 

family, it appears that, although she may have her maintenance 
made a charge on the property, yet, if she should refrain from that 
yl course;" she leaves ho: the;eo-parc^^ , estate t.o - id A T 

with at their disen ilon and in good faith. 

If there is an ample estate left, out o£ which to provide for the 
widow, or, if knowing of a proposed sale, she does not take any step to 
secure !u r own interest, no imp it alien of bad faith or of abetting 
it, can bo made against the purchaser of a portion of the joint 
property. If flip widow, on the other hand, is not accepting 

S >rt from the co-parcener, if she lives apart, and if the estate is 
^ it is 'the vendee^ duty, before purchasing, T 
to inquire into the reason for the sale, and not by a clandestine 
transaction to prevent the widow from asserting her right against 
the intending vendor. It is in this connection that the doctrine 
of notice becomes of importance. 

■ The knowledge of collateral rights created by agreement, in equi- 
Ivtjf frequently' quhlihes' those acqmredby a purchaser. The ! widow 7 s : 

right to maintenance is a right maintainable against the holders . 

' of the ancestral estate in virtue of their holding ho less through the 
operation of the law than if it had been created by agreement, and 
so wh<m Vic sale presents irs being etherwbe satined It accom- 
panies the property as a- burden annexed to it in the hands of a 
vendee with notice that it subsists, though equity as Between the 
vendee and the vendor will make the property retained by the 
yftp# y y;yy, 

Whether sm h % claim y a widow again t the estate of her cle* 


]|au * mb* / 


ceased husband in the hands of a purchaser, is enforceable fori not. 


'HI 


» h hSl ffsWi 
{" • : 1 


does not depend upon whether tin remainder of tin estate in the 
hands of the heir 1ms been ^exhanstccL \\ hat was honestly purchas- 
- ediotme tr-mi her claim tor ever, 11 hot was non based in further- 

aaee me upon her, or with knowledge of a right which 

would 1 1 us bo prejudiced. j;< liable to her claim from the first, The 
relations of the parties axe determined once for all at the moment 
o£ the sale. 

Tins o i s no authority for the doctrine which makes the claim of 
' entitled to a share of property in .case of partition, a 

®I®W| inheritance, and ranks the claim of widows 

^ entitled as I mere moral obligation. ’ In all cases it "is *' 
^tOaintenarice merely, pot interfering (so 'long as if has. : 
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not been reduced to certainty by illegal transaction) with the right 
of the actually participant numbers to deal with the property at 
their discretion, provided this dealing is honest aud for the com- 
mon benelit. 

Tho reduction of the number of surviving co-parconers _ to a 
sin<»lo person makes no difference in the widow s legal pobitioii. 
The rights and obligations of the original co-parcenors fall at last to 
the solo survivor. TIio widows roust bo infinite, n tod by Junx out 
of the property, but be may still deal with the estate at bis discre- 
tion in the absence of actual fraud or of a decree winch has coife 
verted some widow's claim into an actual right m re. ibe pm* 
takes, a, perfectly good title, and;. one ^ which, it 
good at the time, cannot be impaired by subsequent changes nx the 
of ;the- 

Authorities on the subject of Hindu widow's maintenance 
reviewed, 

'■ BA/MCHA^hEA v . ; • *■'* , ; ; 

Ut'hnf from h. eslmnd's relatives."} In the Island or Presidency 
of Bombay, a Hindu widow, voluntarily living apart from her 
husband’s relatives, is not entitled to a money allowance as main- 
tenance from them if they were separated in estate from him at 
the’ time of his death, nor is she entitled to such xnamtonaimo 
from them whether they were separated or unseparated from him. 
at the time of his death, if they have not any ancestral estate or 
estate belonging to him in their bands. 

The .doctrine, that in certain relationships and independently 
of the possession of ancestral estate, maintenance is a legal and 
imperative duty, while in other relationships it is only a moral 
and optional duty, discussed, 

SewMe * — A Hindu widow, who has received a full share as and 
for her maintenance, cannot, when she has exhausted it, enforce 
from the relatives of hex* husband, or ixom the family estate, a 
further allotment, or a money allowance, for mamtenanee. b 
SerMe— The stridh<mol& Hindu widow should be taken into 
account in d a minin , w! ether and to what extent she snoulcl 
have maintenance assigned to her, 

8, a Hindu widow, voluntarily living apart from her Hus- 
Whs family, sued his pitted 

relative of her husband, for a money allowance as maintcnaiice. 
Held that such suit was unsustainable for either ot the two 
following reasons, fiz. : 1, That the drfendant was separated m 
estate from the plaintiB’s husband at the time of te death. 

That at the institution of the suit the defendant had not mines 
hand* any ancestral estate, or any estate which had belonged 

t0 l)eeisfons t o£ thlBmiibay Sadr Adsilat on the rights to mainte- 

Ui % Lulihnidds Gopii'ldas 1,1 Bom. Js. s ■. Ivep, p|s 

oh<n,sv a,;;,-; v. -f ■ r i h '" al ; t l v« \;b g p l 
Tiiizmdppd v. Par mesh' umma, (o Born* XL 0. MXj*. A.O.J.) 

l ' X'a’lrdm kitdr&ni v. Sontribai (10 Bom. H. 0. Rep. 483) consi- 

d< j Ujpr.ionoii Bosses v. Wbdiander lpU.v-li (2 Hyde .103), 
Klmlxmani Dcwl v» Rdshuiuth Dds (2 Beug, L. B. lo ? XL 
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and (knytMi w (Ind. L. &. 1 All 170) approved ,aml 

followed/ , 

, v XotMba'i axii HabaIsbiv 

'll IHI® i’ W&#00$f Rigid . '■: , ®an< i; io.j -/Af A ;■ flindu'.. 

fattier possesses practically ho partible property, Ida legitimate 
; . ison, though adult, suffering from no disability to inherit, is entb 
: . tit 1 to m; I itei met Ac m lui u 

EaAichax mu Sakha bay v. Sakha’ka’m Oopa’l 

— — - jF^tnlf-.icauv, oj\ fi rubied to " J(f,J ■ 1 !A/be\ 

A Hindu widow is not entitled to a larger portion of the an- 
nual produce |f the family property as maintenance than the 
; annual proceeds of the share to which her husband would, have 

he were,- living.;, .. 

A ■yy/i^MAmiAyiiAy'EESHA’y Tibak'Y Gakga’ba'i. 

a Wife's Allhqbgh \ 

by Hindu law a husband is hound to maintain his wife, she is not 
entitled to n separate maintenance from him unless she proves that, 
by reason of hi^ iiiisconduct m* I.y hi> refusal to muiniaiu her in 
his own place of residence or other justifying cause, she is com- 
Ah/pell^ • YvOV’Y: ■ ; 0i ; - ; q V ;, : ;; '/ : ' ff 

r //;. ■ & ' ' — \ ; -,/i 1 a// : ; aA'/ : ’ /'ih'A 

-AAf Vmua‘ Gmie^Pai 

|pii§*| id mi iiJstmfmn—CosisJ] The Hindu law, at least as evidenced 
by usage* though it permits the Asura form of marriage among the 
mercantile ami servile classes, does not prohibit to those classes the 
o//:; A :'\V 

The form of marriage in use among the Kugar Yissa section of 
the Vann caste corr spends to one or other of the approved forms, 
and not to the Yura, and the giving of -mbh dues not constitute a 
purchasing of the bride. 

Property inherited from her deceased husband by a childless 
widow among the Nugar Viv4 Vanias, at her death, intestat , 
devolves on the relations in blood, on the mother s side, of the 
liasband in preference to the heirs and next of kin of the widow. 

An applicant for letters of administration to. the estate of a 
: widow, having concealed the existence and claims, of which he was 
aware, of the relatives of the deceased husband of the widow, on. 
the application being dismissed, was ordered to pay the costs of 
the application and of the caveats entered by some of the relatives 
of the deceased husband. . : .;, / . , 

JaIKISOKUA/S GoI‘A'LDA'8 V. IIaTIKISONDA's ; : / ^ .,/ ' 

' r — KpU .Caste— Adoption— Cmimci to settle^* 

Specific Perpnmim^AMemihii of Immoveable Property by ilincln 
H is not a' -necessary: consequence of the 
circumstance that the spiritual motive for adoption, which exists 
, amongst the higher castes of Hindus, has no influence upon the 
T&Mda Koli caste, that its members may not lawfully adoot : ; 

i v "IK? jrti A'wA • A i«tA«nKot* . 'Utn "t r . .J f ■ - _ .t ■ t* rt* % ■ . . « ■ • 


jl q.mw.w AVbt lausie, mil* ics members may not lawfully adopt 
Wkere a, member of the Talabda Kali caste of Hindus, by an 
ejprws promise to settle bis property upon the boy, induced the ; 
parents of the defendant to give him their son in adoption, but died 
istnout having executed such settlement, - 

A eld : hat Ac equity to compel the heir anrl legal representative 
« fwtner specifically to perform his contiaot, survived * 

a>a , he ; property in toe hands of his widow was bound by that 
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Therefore, when the widow’ of the adoptive father, neatly thirty 
, years after his death, gave effect tn Ids mukwlaking by exec tiling 
a tl. eel ot pit of his property m hei hinds in favour of the adopted 

SOU, ' 

field that such alienation was valid as a, gainst the next heir by blood 
of the adoptive father, and he could not, on the death of the widow, 
avail himself of the plea of limitation which she had waived. 

' j ‘The nature of a Hindu widow’s estate in immoveable property 
c ushered - : d '' 

lin/dLA Na'uak.v' w Pah ntnr Hahx 

HINDU hAW^IHiifjiUhmeif — 8neeesiibn^(kwcifs-—Cmto f M^Mamtc- 
nime.c,} - The illegitimate son of a married woman by a Gosavl with 
' , whom she is living in adultery while nmlivoreed from hoi* lawful 

husband cannot inherit his father’s property. 

A custom recognizing a right of heirship in an illegitimate son by 
an adulterous intercourse, would be had. 

The right of an illegitimate son to maintenance out of his de- 
ceased father’s property , cannot be decided in a suit which concerns 
a portion only of that property, and to which all persons hi posses- ' 
sion of the rest of the fathers property are not' parties. ' 

>“a jja'yan JBua mm r. i.Avrxu Biurrmi 

* — fnlienianrc ... 

See Inheritance, 

Delivery ;• /oh 

possession of property sold is. under the Hindu law*, essential to 
complete the title of the vendee against a third party purchasing 
■ with possession from the same vendor without notice of the prior 
transaction. ■ • / ... ' . 

The rule revails as 'between, competing conveyances both of 
which have been registered, ' 

Authorities and Iliudu-Iaw texts on the subject reviewed* 
TjALUBHaR iSUUClLlND i\ IhCl AMILIT.*. 

— — $$ogfrmi 9 CowJpelmeyof a W%fe to g> ee i n — J do \ >U oil— 
‘S-S \^0q§dMidiial ’'W: 

law pi^vaiHi^;!^,- thib:3&^ihay S||lSh 
doney ' wife is not competent rogivc h .t s* .1 in a.b»p;i<m against Uio 
'will, express 01 implied of hoi husband, th fat or of th" son, r 
under eh c u tn -dances from which the husband’s dissent can" be 
, ini/wml §§ |||| ff | : /; 

Where the natural father of the son given in adoption wrote to 
the adoptive mother, a widow, giving his consent to " the adoption 

fybr'y 

Meld that a non-fulfilment of one of the conditions rendered the 
adoption Invalid, notwithstanding that the condition was unneces- 
sary, and imposed in consequence of a mistake as to the necessity 
for the msrnf pf Ci vemment to the adoption. 

EaKOUBAI i\ BjJAUiillTHIBA'I ... 

*■— «* — ~~tfaTigagc~8alc-~Edoppel t ~\ The three senior members 

of an undivided Hindu family—- the remaining member of which had 
, disappeared— sotting forth a ground of necessity, executed to tho 
plaintiff, in November 1870, a mortgage, duly registered, of a piece 
of land which formed part of the family estate. 

Certain judgment-creditors of the absent member subsequently 
attached and sold his share in the said land under their decree. 
The plaintiffs undivided son purchased it, and in 1872 resold his 
right, title, and interest . in it.'tb^he.'defendhnfs &ih^ 
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, IniiM on itio part of himself or Ids father to suppress the fact from 
titn k ovl fu f bis pnn r. 

In W?4 the plaintiff obtained a decree upon Ins mortgage, and 
attached the land, , f Vt ■ 

In a salt by the plaintiff to establish Ins right as against m the 
land irn luded in 1 is mortgage, 

JM4 that the mortgage being, under the circumstances, a valid 
one, the sale of the absent sons share was subject to the lieu created 
thereby, which Hen was not disturbed by the purchase and sub- 
sequent sale of the share by the son of the mortgagee. The origin 
of the son’s title was stated in the deed of sale to the new pur- 

S/t '* thuskdy who, by /the fact, of its being a sale of a'^ip^^^aSi^Ut/uppii 

' ThcVaorc want of disclosure, by the plaintiffs undivided sob, of 
/dvliis fathers mortgage .-was:, not enough' to .create 'an estoppel /g^ain^t/ 
his hither seeking to establish his claim under the mortgage, 

/::// -pB* Sf Josin.y, L, II, Joshi,,, ■ ... ,;h h >»'/, : : S;:/V;/:..>V,i 

.'IfiH'Btl TAW '^Family Emid 

' / '0'; ; M*xdral T The/expression “family necessity,” instifying^ , 

the sale of ancestral property, must be construed reasonably, and 
the head of the family and those dealing with him must be supported 
in transactions which, though in themselves diminishing the estate, 
yet prevent or tend to prevent still greater losses. A reasonable 
latitude must be allowed for the exercise of a managers judgment, 
especially in the case of a father, though this must not be extended 
so far as to free the persons dealing with him. from, the need of all 
precautions where a minor son has" an interest in the property. 

The fact that a mortgage or a bond, to pay off which ancestral 
property is sold, had some time to nm, is not a sufficient reason to 
disprove an 5 ihmwisG apparent family necessity 

The Hindu law recognizes a debt contracted by the father of a 
family t > enable him to earn a maintenance as one co itracted under 
pressure of a family necessity, 

Ba'ba'ji MahaTu'ji %% Krishaa'ji Deyjx „< • ... 

^statutes of Maim, thej,’Mffah4%fe'v 







Tndm Commissioner was mly intended to regulate the duration, 
h, of the exemption of the in&m village from assessment, imtl pot 
; to 'regulate the enjoyment of It as between the heirs of the original ■ 

' gr qti feQ. ■:• V-.v 

v.V' • 'AhAhx IWmkbis ©a and ShIvba’m Na’ba^-..* . 

1H HEElTi M 0 E. 

igee Hindu Law, Succession. , 

of childless Widow's property*} Property 
Inherited from her deceased husband by a childless widow among 
■ .the Hagar Vissa Tania caste, at her death, intestate, devolves on 
the relations in blood, on the mother's side, of the husband, in 
preference to the heirs and nest of kin of the widow. 

«T .v no so n i > i *s C * )PA'iiDA s r. Harkisonda’s Hulloch anda '& ,«* 

of : 

"■ b,y' ': Saplnd'as.] , Intheexercisepf thie -testapieht- 

ary powers amongst Hindus, the intention to disinherit must bo 
clear and unambiguous. Hero bequests of special portions of the 
i’;h.A|esfafef^hsfatp ip, the heirsv' vntlxouf . language of clisherlson,. do,. not ) 
exclude him from the undisposed-of residue. 1 ( 

In the Presidency and Island of Bombay the wife is a mjdnda 
as well as fbfjoiraja of her husband, and. if lie die (without leaving a 
hoe or grandson), she, on the subsequent death of his separated 
mpinda, and in the absence of any specially designated heir entitled 
to preference, ranks in the same place in the order of succession to 
the property of such separated safimla as her husband would have 
occupied if. he were living. Thus the widow of first cousin e<i? 
parte fitter a a of the deceased propositus was hold prior in order of 
succession to a fifth male cousin m penie patema of the same. 

Or, in other words, a wife becomes by her maoTiage a mg ai r a 
mpindaoi her husband and his got raja sapindas, and in that 
a .widow to property which,; he;: would have ;; 
''Ibetpirie/'tliei male representative of a remoter;- 
branch. ' ’ ' (1 §B ■ 1 : '' ; : " ' ’ ' ' : V : 

,A',' "LALUtlBHAb B,ATiTBH : A*X l \ ' MaNkUVaIBA'X 

I INJtriJCTXOH, 1 ' MMBATOEY — Demmdm of . The i 

house :■ by. the -defendant)- .notwithstanding:; ,. 
notice fron the plaintiff, so as to darken some of the principal 
r< uns f t3 ploimiil . ■ - add them mi fit for occupation 
during the day without artificial light, is^an injury which cannot 
f - 'tedressed; by / m ; award : of damages, and : agphsV 
which the Court will grant relief by issuing a mandatory injunc- 
tion, directing the defendant to pull down so much of the house 

. , • • '., ; 0hw ;v 

The probability of the defendant suffering a greater loss by the 
demolition of his house than the plaintiff, if Ms claim could be 
to"; 'Money) would' suffer by being l awarded a ■ money ;cbmg ; 
pcns&tion, is no grquiid for depriving the, plaintiff of a mandatory 
injunction, in his favour, except under special circumstances. ■ 
Janxaaxis Sit \ xk.uila’l i\ Atva’ua w Hum van.,. 

INSOLVENT ACT (II & 12 Vic., c. 21), s. 2 Z-Orfor aud BhpoBi- 

tUnir~ True Oioto v CuiivirncitVi: j N, an original allottee 

A'Doinphny, :assigned ; theni'to'B. . No transfer 
w as executed, and no no ice of the assignment v is given to the 
company, which subsequently w ufc into liquidation. N became 
Insolvent. B .sued the liquiilutors of the company for the amount 
due in respect of tin five shares on the iir; >t distribution of assets,' 
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and as be Had procured no transfer to be executed m bis favour 
, which the company,, under their articles of association, were bound 
to recognize, ho had consented that the shares should remain in'" 
the urder and disposition of N, and, consequently, the shares and 
the right to receive any distribution of assets in respect of them 
insolvency, in the^ Official' Assignee, "■ . 

T/p The principle that a person- who is . under mi obligation- 
to convey property to another is, in a Court of Equity, a trustee 
of such property for the latter, does not apply in cases where the 
' ; .: y ‘ ; ;r^ of the Insolvent Act; is, In question*' w 

Ex parte LUtkdah and In re Sketchier followed, 
bbb . Biiavax Mulji m IvaVa'sji Tasxwa'iA ' f ..AC ; I v 
INSPECTION — Gitnl Procedure Code (Act X of 1877), ^.130*] Tinder 
'S^lSOof theCml Procedure Code (X of 1877) a Judge has 


s* 130 of the Civil Procedure Code (X of 187/) a Judge has no 
discretion to refuse to allow inspection of documents relating to 
-'inatterslii, question in a' suit, provided they .are ' mt privileged* ; ' 
Confidential communications between principal and agent, relai* 
jug to-matters'in a suit, are not necessarily privileged.-,, CAT 
Meld, in a suit for an injunction to restrain the defendant from 
using certain trade-marks, that telegrams and letters between the 
plaintiffs 7 firm in London and their managing agent in Bombay, 
relating to the subject-matter of the suit, were not privileged. 


bCL; AIWallace m F. GvJbtbsesgx ; ... ... b ^ b. h, ;; /eiTh';; w 

INSTALMENTS, DECREE. PAYABLE BY— Limitation.'] A decree 
payable by instalments, with a proviso that, in default of payment 
of any one instalment, the whole amount of the decree shall 
become onynbk r> once, is barred if application for exe ution be 
not made within three years from the date on which any one 
instalment fell due and was not paid. 

The payment of instalments subsequently to default In payment 
of the first install imaf a; the date speed! ed, floes nob give the judg- 
ment-creditor a fresh starting point. 

Bulsook H\tt vxckaxb v. CLlcron Nap. era 

INSURANCE ... ... ... ■ ... : ... 

See. Mature Ixstbaxce* 

INTESTACY— Claim against the estate of an Inf estate on account of 
moneys paid after Ids death fin lire sure inn fj members of ft is family , tt 

Em Succession Act. 

JUDGE-POWER OF, IN' APPEAL.] A Judge is not permitted to 
make in appeal a different case for the appellant Torn that which 
he alleged for himself in the Court of first instance. 

KacuubhaJ BIX GmXBCHAXD v. IClllSIf xa’ba h 

J UBGME NT-CEEBIT OE, EIGHT OP A— Execuih n—B nprhomu l 
for DM... 

See Civil Procedure Code. 

jtJBHte for Debi~~Dk* 

■ XXL Peocebube Code. 

mim- OmiPromUre Cede (AH X of] 877; a. 2.] 
im&l proceeding,” m used in s. 2 ’of the Code or 
•{Act X of 1877), must be understood to mean a 





GENERAL INDEX, 


, judicial proceeding of the same nature as a suit or such proceeding 
as are referred to fix' ss; SSft fill* Sfjl and fxli of the Code, 

' i The definition given in the Code of 'Criminal Procedure {Act X of 
1872) is not applicable, 

AmabsakU XebmXbha-i 

JURISDICTION OF DISTRICT COURT;] The District Court may, 
when the defendants reside within its local jurisdiction, _ try a 
suit for damages for and restrain by injunction an alleged illegal 
disturbance of the plaintiff 5 a right to fish and use fishing stakes 
' : and nets fixed in the sea below low-water-mark and within three 
g:|(;jiij|ei; of it. ft: ^ "Aftf . : ' ■ / ' 

vftft'ft '^'-^EA'hsAlxMAYiCcHA' -a..NA t GU'Sli;EAVtfCHA* ft ... 

emu COURTS.] A plaintiff, alleging that,' ; 
as the hereditary cleskmuHi of certain udkdls^ he was entitle*;! to ; be 
; ft paid;, directly; ' fey , the , ryots, of 'these mihMs ^ pereeutegeurndho-v 
revenue thereon assessed, sued to recover a portion of such per- 
centage winch had been collected along with the revenue and retain- 
ed by the Government: Held that the claim was ft a suit v relating 
■Nv' igrQiiit ■ p£-..-'iiibi3k©y or. land-revenueft and, as- sticlw excluded from 
"b 1 ' ft;t6bft jurisdiction ..of" the ; Civil .'Courts by: & 4 of ‘-The'. 'Pensions'' 
"Aot> 1871.” 

‘ : ■, ■; =■ .YiUsufiBV'SAmsHiv. M odak' «. The OonnEcaroiCoii Rai?nA'^iei.#* 

'dUEISDIOTION OF SMALL CAUSE COURT ■ ... -.8 

.:V : Ui*Si^v'S3dCA.iir#- <3 Airs®' -Co-tir&^U .• ' 

J CEoMSv : DISSENT OF COURT FROM VERDICT OF -Grmmdi 
... ■' . , 'dl¥o , Q$$pjr&\ (AH X) of 1872, sec. ,26b : 1 ' , ' A ,v , • ' •.» A 

: IDi^sbnt*- ' ft,. ' ft ;ftftft|;ft:ft: 

SlIfEil 1UTLXT, 180ft cl 25 

See Evidence, Ckimixal Piiocbdube Act (High Coubt). 

•LIMITATION , ■ ... . ... 

At Kixmj Law, 

-of ike Share; of mieof mHrofScm^ 
h?j hlnb to the hbiesiah, but barred at the date of the death of the 
latter .' | Semble that the rale followed by the Courts of Equity in 
England, whereby, notwithstanding the provision of the Statutes of 
Limitation, the share of one of the "next-of-kin in the estate of an 
intestate while in the hands of the administrator, is liable for a debt 
due by the. next-of-kin to the deceased, though barred at the elate 
of the death of the latter, is to be applied in Die Courts of British 
ft ft ' ft Ahdil; ' 'The rule laid down in &mkaM v v, ZditdoMderfd^: Atk, ; ' 
with regard to a husband’s rights over ornaments given to his wife 
by tte Ouher, 'applied to Parsis. 

'■ LT C r ■ --B’caitAiff jit ' N ava^aA; ; :; : ft :ft|: 0 m : 

;4^ ^- - ^ -FLEA ' OF^CipilP/oeedwo Code- (Ad-'VIIX of imj,, 

■■ 'Qfd&'/of. H&vemm 1 of\ 

ftftft ft AHimff' \ '■& defeiice' of limitation under Act ||§S§ of' TS59 ftplnot be 
raised for the first time after there has been a remand on special 
'appeal from the decree of the Court which has heard the cause on 
ftTftLremand,. ft I : ft '• ' . . ft . , ' 

UnaSu Bad HBhce-r y, Srconafh I>W (6 Calc. \V. Ib, 17ft Civ, 
Rub) followed ; Kwrtaw GwnirCw ft) Bom. JEL 0. Rep., 282) digtin- 
;ft;ft:;gpslied. ftft ft , ■ : t . L - , ; 

’ ft.V.Av v. Eld hit/ I East. 652) and LUa v. faeiulee (II Bui% 
XL C. Rep., 28b)* distinguished. 

/'ftdftB 614—5 ’ ' : • ' ^ 
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* Semhie* 'Mw TVestropp, CX. doubting S®# v * Pqmnp {‘2 Lorn* 

1 li'/C, Rep. 162, A .0 J.), and BmlM v. Hem (4 Bom . H. C. Bep. 
11 ) 7 * A.O.J.), the Court ought not, emn upon a special appeal m a- 
case in which there lias not been any remand, so to raise such 
question. „ . . „ ; 

Per ll, J* — Clause 16 of s. 1 of Act XIV" of 1859 extends 

'.ia ‘ wb-icJb. a declaratory decree, .and nothing.;: more,, fe. 1 
sought. X ; ■ 

Per Na’xa’bhai Habida’s, J.— 1 That clause does not extend to a 
suit in which the declaration sought is of a right in immoveable 
property. ■ ■ 

Mlom bix Patla'ji *?. Gopa'l bin Satu 

irMFMTIOX ACT* Breach of covenant for title j S; L„ by a deed,©£ 
gift of i*»tl February IS 17. grant ncl assured to S., Ins dang dor, 

certain immoveable property by a subsequent unregistered deed of 
gift of loth July 1865. S. L. purported, in consideration of natural 
love and affection, to grant and convey the same property, the value 
of which exceeded Its. 100, to B. It,, the husband of. S,, his heirs, 
executors, administrators and assigns, The last-mentioned deed eon- 
CF ."tiiined ."covenants- on the pari of 8. L. s his' heirs, .exeduto^;d!id : ;d^r. : 
ministrators, with B.E., his heirs, executors, administrators and 
assigns, for title to “ the hereditaments and premises hereinbefore 
expressed to be hereby granted and assured unto and to the use of 
the said 13. Ih, his heirs,” executors, idi iiuistrators and assigns;’ H. 
died in the life-time of B. B., who in 1867 mortgaged the premises 
comprised in the deed of 1.5th July 1865, and died in 1868. In. 
1870 the mortgagee sold the premises by auction, under the power 
. of sale contained in the mortgage-deed ; the plaintiff became the 
purchaser ; and the mortgagee, on 24th March 1871, executed to him 
<V conveyance of tliepremises, which were then in the possession of the 
surviving members of the family of B. B. and S. The. plaintiff 
having tailed in a suit in ejectment against the parties in posses- 
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trustee, within the scope of s. 2 of Act XIV of 1852- for the heir or 
heirs of the testator. 

liALLiimiAh Ba'pOHA/I V. MA^KXJYABBVr ' ... v 

LIMITATION ACT (XIV OF 1859), ach. II, Art. 158 —Jp^wh'on 
for Bestttuf-ion hi fa 'person di^Josmsed~-Mode of mmpuhng Period oj 
'limitation.] In calculating the period of limitation prescribed In 

; ■!, sell. II of Act IX of 1871 for application as well as for suits 
and appeals, the day on which the order or decree appealed against 
was made, should be excluded, y A 'Vi 

Consequently, where a person, having been dispossessed of pro- 
perty held by him under a mortgage on the 14th of December* 187o, 
applied outlie 14th January of 187(5 for restitution, the 18th having 
been a Court holiday, it was held that his application was within 
the limitation of thirty days prescribed by art. 158, seh. II of 
Act IX r>£ 1871. ‘ 

V K. G-trjae v, V. D. Baeye 

(IX -<jf 1871), scb. II, arts. 75 & 167— LimMSion : 

'.'M/uTy-oflB 77), schfli art. 179, d, 4 —Decree payable hy MM- 
mmitsfl A decree payable by instalments, with a proviso that, m 
default of payment of any one instalment, the whole amount ot the 
decree, shall become payable at once, is barren, if application for 
execution be not made within three years from cue date on which 

any one instalment fell due, and was not paid. . 

The payment of instalments subsequent to default in payment ot 
the first instalment at the date specified, does not give the judgment* 
creditor a fresh starting point. 

5 A,-; ,.\'Dcnsooi v'Eattakchahd ^.■CHiraojsr 'N arbun ... AV>n 

ggV ||| A V,-..:,:...: (ix OF 1871), s . 

•A; fof . barred- DeMs,~\ ■ Act IX of 18/1, s, 20,,. GLfo&fy 

does not prevent a plaintiff from maintaining a substantive action 
on a promissory note passed to secure the amount duo on an old 
note which was barred by limitation at the tune of the making of 
the new, the plaintiff’s right to bring such action being recognized 
later'; enactment, ( AcfclXof : 1872 9( S*25,nl. o*. 

Oil AT UR Jagsi v* Tl-lsi ... 

- sell. II, art 167, cl. 4.j The “ap- 

plication *’ spoken of in rt, 167. ci. 4, of sch. 1 1 to Act IX of 1871 
is not merely such an application as is contemplated by s, 212 
o£ Act Till of 1859, but includes an application to keep m force a 

decree oi order. rt , _ T , . , rv - , nQ « - 

lahgnage of art. 187, cl. 4, ot seh. 11 to Act IX of 18.1 w 
wide cnoud ■ ■■ hide applications cum • nee 

decrees or orders, and, consequently, an application to enfoite oi 
keep in force a decree by the attachment ot a portion of the pio* 
pevty of tlie defendant, will keep the decree alive against the 
- residue of his property or his person. . , 

An order for attachment oA> nemmn u. wti-fenou el a aoci • 
obtained on the 10th December 1800. was niude on lotn Ap i 
.1 869. After the passing of the Pensions Act (AXIIJ oj 1 ii), 
the Deputy Collector refused to continue pay mg the pension to the 
decree-holder, and returned to the Court the warrant of. execution 
isruu'-d mulct* the order A ibtb April icow, °\f u 

disposing o£ the application for attachment was n < ' £ AXk 
June 1872. On 19thdJunc 1872 the deforce -holder 
appiic at; on. praying dial the aciac nuem m ( ^ ( e ‘ r A A 

continued, and a letter be written to tee UrLt-ium, ••• © ^ 
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■to continue to pay the pension to the decree-holder, as directed 

' ; ' . f wMilfAMA § % 

Mdxi that such last-mentioned application came within el 4 of 
art, !67 ( of soh. II to Act IX of 187.1, and that, consequently, 
an application on 24th July 1874, for execution of tho decree of 

J.'IIlCltH, December 4888,;wasr : hot barred.-' 1 ® § % t 

IMd, also, that the decree might properly he enforced against 
property of the defendant, mentioned in the® application of 1874, 
other than the property mentioned in the applications of 1869 and 

Jamsa’da's ??. L.iLiiAiuhr,,. ■ 

3MEA LEAEI SANCTION OF PROSECUTION OF,]' A 

falls within the class of public servants contemplated in paragraph 

®;-. : : v l;! of ■•;§.■ ’466-;. a sanction for his prosecution by the District : 'MA<%.r 
trate is, therefore, sufficient* * ! 

■ toEUATRIX V . LaKSHHAX SakHA'KA-M ' ' A * 

'-MAll^^^ on Bdatei^Jiandst/of q TitMmi* 

with n >i >t'< . ■ . '■ 

® Bee Hindu Law, 

~~ — <~~-~.-~~--.Xcj- e w,\ Widow living apart from her husband 9 # 

family ... **• ... ‘ 

: \d Bee Emm Ijaw, 1 y aV'UX 

EIGHT OF ADULT SON TO.] If a Hindu 
father possesses practically no partible property, his legitimate son, 
though adult, and suffering from no disability to inherit, is entitled 
to maintenance from him. 

T;; .■••••R^mceandka. Sama^a>sWA Bakha’ea'm Gopa'l 

Illegitimate $>;?.] The right of an illegitimate son to 

maintenance out of his deceased father’s property, cannot be decided 
in a suit which concerns a portion only of that property, and to 
which all persons in possession of the rest of the father’s property 
are not parties. ‘ 

Na'ilwax Bha'rttii r . Laying- BiiaAtiu 

• - — „__A MOUNT OF, GEANTED TO HINDU WIDOW.] 

A Hindu widow is not entitled to a larger portion of the annual 
produce of the family property as maintenance than the amurd 
proceeds of the share to which her husband would have been entitled 
on partition, if he were living. 

' MaAilavjra'o Keshav Tilak v . GungaAa h ... , 

___ —Suit Mu-hen ccmkalb hj Small Cause Courts %„ 

Mufimal— Nature of right to .] In the absence of anv special bond 
or other contract foi \ \> payment of mainffnance, a suit foi* rah® 
tenance is not cognizable in a Court of Small Causes in theMufussal 
Ordinarily, the right to m intenance do snot rest imon < p tract* 

H iaa liability yreated }>y the- Hindu law. mid arises out of ‘tb.-l 
jural relation of the Hindu family. It is enforceable in numerous 
■ instances in which there is no connexion with contract. 

1 ; 1 v ’ i " 1 Mhm i, - Mndodbaslimee Dehea (b Calc W R a 
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„,u'' l l ,( {oll ° w * n Z ■'■ v. SicUi-d kom Sidlingtipu) that tho 

K^/Wg-W* f? r 11 attm unda ‘ Es. ,500, w;w not cognizable by a 
^rtofbman Causes under Act XI of ISfili, there being no allega- 
tion _thafc the maintenance claimed, was secured by bond or other 
special contract, J 

_ Ml, also, (following the case of Saw, ’tribal v. LnximMi) that the 
aeiendant was not liable, inasmuch as he was not in possession of 

Stiffs husbS erty,andhadll0t receired “y property from the' 
Apami Ohinta^xa’n i\ Gunga'ba'i «»,, 

MAINTHS; ANCE, WIFE'S EIGHT TO SEPARATE.] Although 
»y Hinaii law a husband is bound to maintain Ms wife, she is not 
entitled to a . separate maintenance from Mm, unless she proves that 
t or dj ins. refusal to .maiiitam lmr in his ' 
other justifying cause* sheds; compelled. 


enti tied to aa ... u , 

' hy reason of his misconduct 
own place of residence,, or < 
to live apart from him, ; 

HlDUXOAVT f\ SidaXa' ... 

vf AA * . 1 ■ Act (JTJF o/1859),.«, I, eh?. 14 d* 18.1 The 

provision ot tho Limitation Act of 1859; applicable to suits brou-ht 
V ic « at t' 0t /? r , maintenance not chargeable upon anv estate? is 
oi. Ib ot U, winch gives sis years from , the accruer of the cause of 
action. The cause of action in such cases does not arise until there 
Jins been & demand and refusal of mainfct? linnet?, 

IvA'-LO MfLIiANTK /% JjA ICSIJ MTDA i 

AfaXihvroity iNJiixoirox ... 

Bm i.vJUxcTioN, 

MANU, INSTITUTES OF 
/v LM - Books,/ 

Gmidrudmi of, J .jin $ policv of 
msunuice, effected in Bombay upon goods shipped from Calcutta to 
•v, rfeadah,.,^© olati^es were inserted in wilting, the rest of the holiev 
, : being in. the .ordinary English printed form. . The first written ciaiw- 

was tn English as follows MVamnted free of particular meta^r 

uuilesS; stranded, sunk, or burnt.'' The second was Written oh ! iiis 
margin of the policy in the Gujardthi language, and waste the 
following effect .•-“Insurance upon the goods' to be without danuw. 
The loss arising from damage is to be ou the head of the owiieSf 
t-lio goods/ , V ■ , ‘ ■ ■ : ” ■ 

' underwriters of such a policy are liable to the insurer 

for * partamilai- average loss where the vessel, in which the insured 
goods are shaped, is stranded, sunk or burnt. 

IIajee Bsma il I\ Bfu'mjeis IMox.lv'xi 


MARRIAGE, . AS LIRA FORM OF — Nar/ar Yfem Vanm Hasie~~<Palu 1 
Tlie Hindu law, at least as evidenced by usage, tho ugh it permits 
the Amrn lorm of marring* mumg l in nKuvandlo ml st*rviM 


classes, does not prohibit to those classes themoro*apn 
-x- ;; ■: ; ^iih-iEirirxaig^h. .v- . ■, -I :, ' s/gl 

in-' use 'among : the : NagAr Spli | 
of the VAnia caste corresponds to one or other of the ape 
. forms, and not to the Asura; and the giving of pain iH 
constitute a purchasing of tho bride 

EAYUKHT ISOmi/S ® 0SlL ' mK ' s a «KisoHi>A.'s Hiatoctum 

Ser. Hmm Law Books 
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to miUementi. 1 On the 14th of 

a mortgage of D g lands within six months 

P to \n Uei ti llt of , payment ’ tbe lands to be 
■ .- 1 °f ‘ u «l‘f= «ab ■ Default; }. a w - W, 

V l - ot ‘ h bal6lb <3 lands were in the occuns- 
g ’ ve Da moiety of the 
,f l f d K 1 anotbei : judgment-raeditor 
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Mem that by the sale to B, all right, title, and interest of l) f in- 
cluding Ins r?gid 10 ilm moiety of Hie erog> In t In* Lunds nf hfe 
tenants, passed to' B, and no residual right remained in D on which 
, 8 execution could operate, the crops not having been actually 

earned away and appropriated by J)i 

B4JD;.Moixoag® Baxk of India (Limiikd), lb Visits t? Gbvnn> 
Pa'tanrak , , ' ‘ . ... " ' ' ' / _ . . 

MpHl CfAQh^Inj audio ii-~Pnwcr of Sale.'} When properly mortgaged 
■ , is situated m the mofussai, but the parties to the mortgage are rest** 
„ ( } mt fa Bombay, mid the instrument of mortgage is in the English 
Min*. the parties must be held to have contrasted according to 
English law , and to be entitled to enforce their rights according to 
that law* In such a case the mortgagee can exercise "a power of 
sale contained in the moitgage-deed, and cannot he restrained from 

exercising suoh power, merely because tiw mortgagor Lias filed a suit 
ior redemption. The mortgagor can only stav the sale jmdimte We 
by paying the amount due into Court, or lly giviiig mimA fqeic 
evidence that the power of sale is being exercised in a fraudulent or 
’ improper manner, contrary to the terms of the mortgage, 
yf, H A'XiicjBsIiiiiijwA > 

yy I — / 1 Mie$8wh~Prim*iiif*‘] A register- 

od mortgage without possession lias priority over “a subsequent 
registered sale and conveyance with possession. . 

By a dxdy-rogisteied deed, D mortgaged land to the plaintiff with 
power of sale. On default made by 13, the plaintiff brought a suit 
;v,: :i|r a. -sale oilthe, mortgaged land;' but, pending dhhmiit,' ..lAsbM the 
land to the defendant, who registered life conveyance and entered 
into possession. The plaintiff subsequently obtained a decree, and 
at the execution sale became himself the purchaser. In the present 
suit he sought to recover possession from the defendant* 

Held that the plaintiff was entitled to recover. 

His rights as mortgagee included the right of bringing to sale the 
property as it subsisted at the date of the mortgage. " The property 
having been so brought to sale, the purchaser acquired a right free* 
from any created subsequently to the mortgage and subject to it. 

8. lb WiiyyoAunuuK A S', B* ’Petite 

— • — ■Idov.'or of Sale — Sale of Mortgaged Land m 

Deed la, Mnflhhfomi.'l A sale, without the intervention of a Court 
of Justice, of mortgaged lands situate in the Mofussal of Bombay, 
under a powder of sale contained in an indenture of mortgage in the 
ordinary English form, is valid, if due notice be given to the mort- 
gagor of the mortgagee’s intention to sell, aiufthe sale ho fairly 
; A ; il : fyW yd , . ■ ; § 

: f : AA$>oMqti ef:,di ; 'm6i%ag , e0;. selling' under Ms power of sale explained. 
VlTA'MHFiX IS' Abu 'YAK DA'S ft V.AXM 111 BlIA Mil 

— ~ —Hard Of Amcfuaifaf of Morl^Ujt — C 'Oil }tw$. 

, tmtmt.l A deed of assignment, for a consideration of less than 
B»* 100, of a mortgage for a consideration of Bs. 100 or upwards, 

;? , v, ’ ■ y vy 

Vdaudcr v, Juhn i (il Bom. H , C. Jtep., U% llol h^e BehktwShih 
Oh wider Chute, fee (lb Cal, W. K . Wy Civ, huh) followed, 

Bm'ba Ivxjma'jt r, Vmimbi HasgxHda ... 

— ,s ; r r y cornu liible into a JArV/oy-h Where a deed, which, 
on the face of it w, s described? 5 a moi tgagi , stated Hu r the grantee 
whs already in possession under a previous mortgage by the 
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grantor, 11# was under the second deed to receive the profit in 
liquidation of interest so far as they would go, and 'that tfie grantor 
was not to be liable to repay the principal money or such balance of 
interest; (if any) as might accrue upon it, unless- he adopted a son, 
and the grantee, unless that event happened, was to enjoy tluw pro- 
perty conveyed in right of purchase for the sum (principal and inter- 
est) due to him, 

Jfe^ thatlihe deedwas a' sale, liable to be converted into a mort- 
gage, and not a mortgage liable to be converted into a sale* 

.Howard v. Harris, Mtmji v. Ckinto, Shaiihu rlhid v. KmsVMl, 
referred to and distinguished* 

Sl'BiUiULVT -v, VaSUUUVBIIa't 

MOltTO AG E — Sale—Bsioppct,] The three senior members of an undi- 
vided Hindu family — the remaining members of which had disappear- 
ed— setting forth a ground of necessity, executed to the plain tifh in 
November 1870, a mortgage, duly registered, of a piece of land which 
formed part of the family estate. 

Certain judgment-creditors of the absent member subsequently 
attached and sold his share in the said land under their decree. 
The plaintiffs undivided son purchased it, and in 1872 resold Ms 
right, title, and interest in it to the defendant Is father, without dis- 
closing the fact of his father’s mortgage, but without any active 
fraud on the part of himself or his father to suppress the fact from 
■,y ; the /.knowledge of his pair chaser* : y; 'b 

In 1874 the plaintiff obtained a decree upon his mortgage, and 
attached the land. 

In a suit by the plaintiff to establish his right as against all the 
land included in his mortgage, 

Held that the mortgage being, under the circumstances, a valid, 
one, the sale of the absent souls share was subject to the lien created 
thereby, which lien was not disturbed by the purchase and subse- 
quent sale of the share by the son of the mortgagee. The origin of 
the sons title was stated in the deed of sale to the new purchaser, 

* who, by the fact of its being a sale of a share, was put upon inquiry. 

The mere want of disclosure, by the plaintiff’s undivided son, of his 
father’s mortgage, was not enough to create an estoppel against 
hia father seeking to establish his claim under the mortgage, 
j : jS;v;S ,S. Joshi v * L. B. Josiii ; y , -;., w . 

MUNICIPAL ACT (BOMBAY DISTRICT) Y! OF 1878, ss. 88 & 
Non-compliance with notices issued by the Municipality under 
6 30 or cL 1 of a. 39 of the Bombay District Municipal Act No, VI 
of 1873 is not an offence punishable under the Act, as cl. 1 of s. 74 
of that Act does not apply to either of those provisions. The latter 
clause applies only to the 2nd danse of a 89. 
la, re TukaiiVm Vithal ... 

NA'GAB VISSA VANIA CASTE . ... 

Bee Mjjxri a g r; , Ikh, britancb. 

•NUDU3I PACTUM- — Vakil and CUeni*] An agreement', executed 
. M i his vakil, after ; the latter' 1 had, : accepte#; :, ;a 
hHiuhnd to act for l he former In a certain suit wkerebv the client 
y v ; • bound Mmseif to pay to the vakil, In the event of his conducting the 
suit to a successful termination, a certain sura in addition to the 
vakil’e full fees,—7nA? >,hn hen jiueiu-n, and a suit founded upon it 
, ' dismissed unsustainable 
m . “ BYmceasdea Ouik'xamaV t. XLvlb BaIu 
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NUISANCE — Oh^h'udton in a Pnhlie Bond — lllfjhl of Sa il — 

Plaintiffs, who were Mussulmans, sued to establish, their right to 
carry fatmt® in procession along a certain road to the sea, and alleged 
that the defendants (also Mussulmans) obstructed them in doing so. 
The plaint, however, did not allege any personal lessor damage to’ the 
plaintiffs arising from the obstruction. Both the lower Courts 
£ound s as a fact, that the road along which plaintiffs desired to carry 
■ . ' their minis to the sea, was a public road. 

IM4 in special appeal that plaintiff's could not maintain a civil 
suit in respect of such obstruction, unless they could prove some 
particular damage to themselves personally in addition to the general 
inconvenience occasioned to the public. The mere absence of tire 


,, inconvenience occasioned to the public. The mere absence of the 
religious or sentimental gratification arising from ea vryingtahuh along 
a public road, isyiotany such particular loss or injury as would be 
sufficient, according to English and Indian precedents", to sustain a 
civil action. 

Authorities as to what constitutes special damage sufficient to 
sustain a civil suit in such eases, referred to. 

Satkii vstn\ Kadir v, Idea'iitm valad Murza 

OBSTIi UT.TON TO A PUBLIC BOAD 
See Ntoulkcjs. 

.QFMOE 'OE 'G34L¥A'I)I r DISTUBBANOE OF —AMm-. to' weaver 
■ :reeemd IMr-uder~~Ga$f : e Plaintiff.' was the . 

hereditary holder of the office of ehalmdi, or bearer, on public occa- 
sions, of the insignia or symbols of the LingAyct caste at Bdgalkof, 

: ; vv 'W the district. . of . Belgaum.: ' No fees,. as of right,- were appurtenant 
to that office, but voluntary gratuities might be given to the dtalmdh 
v;/ In an action brought by plaintiff against defendant as an intruder 
"upon ; his (plaintiffs) office, . 

IMd that the action would not lie, if brought merely for the gra- 
tuities as moneys alleged to be received by defendant to the use of 
plaintiff.. 

p:'MeM 9 - : $km 9 .that the plaintiffs' .claim to be cMta$|bfthe' Linga- 
Bagalkob - was a caste 'question, within the' .'.meaning of. 
bAhe-thirepealecI portion of ' cl* I, A' 21, of, Beg. II of 1827* . 
yv /Shaneara % Havma’ ... ,v* ".Li. ' 

OBDEE AND DISPOSITION ... >M ... #M 

The- form of marriage in use among the Ndgar Tissa 
:cbriisponds' ; to one or other of the approved'.fdrms,:'and' " 
not to the Asura, and the giving of pain does not constitute a purehas- 1 
bride.- , ; . -■ ' ' - : 

■?; Cr i;i3bib^S-^ip' HARRXSGXBAS HuLt0CHAyi>A : S ; A. , 

PA«SI SUCCESSION ACT (XXI of 1865)*] In excluding by s. 8 of ’ 
V'A'h tffb'BarsbSuccessioii.'A.ct,- from application to Parsis, - m 42" of the ^ 
Indian Succession Act, which repeals the English rule as to advance- 
ment contained in the statute of distribution, s. 5, it was not the 
-of - the- Legislature, fb preserve the last-mentioned', rule in 
ft ree for the Farsi c ommu nty . . 

Semite — that the rule followed by the Courts of Equity in Eng- 
land, whereby, notwithstanding the provisions of the Statutes of, 
Limitation, the share of one of the next-of-kin In the estate of an 
! , , , intestate, while ‘in the hands of the administrator, is liable for a debt 
due by the next-of-kin to the deceased, though barred at the date of 
the death of the latter, Is to be applied in the Courts of British India, 
| . e 61 4—6 , : v ; . - ■ " ■ I 
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The rule Ittid down in Grahatn- v, Loii.flondc.ryy (3 A tie. 393} with 
regard to a husband’s rights over ornaments, given to his wife by 

' Xi 'her lather, applied to Pfeis, . ■ . V V 

Diianjiuhai Bomakji ('curat % NavazbSl’i ... 

•JPASTUBAOE, BIGHT TO ^Grcmng r Bmbay Ad 1 of 1865, *. 32.] 
Plaintiff erected a hut on public ground, in a village in the 
district of Thami, and lived there" annually for a. few months 
while his cattle grazed on the public grazing ground in that vil- 
lage. lie was not the owner or lessee of any land in the village. 
On being prevented by the Collector of Thand from thus grazing his 
cattle, plaintiff brought a. suit against that officer for a declaration 
of Ms right to graze his cattle within the limits, not only of that 
village, but of any other village in the district of Than a. 

.field that plaintiff was not entitled to any such right. 

The phrase u village cattle” in s. 32 of Bombay Act I of 1865 
■ does not include the cattle of any roving grazier who may choose to 
squat fora few months on the public "ground of a village. That 
Act does not vest tho right of sanctioning such a diversion of the 
village grazing ground in the villagers themselves, but in the Be ve- 
nue Commissioner, whose consent must be obtained. 

The Collector of Tiia'na' v, Ba’l Pa’tel 

: PENA BCO-GE; (JNDI AH)*; A CJiW'ge— Vagueness; in GfargeQ.The 

accused was charged under s. 217 of the Indian Penal Code ; 
but the charge did not distinctly state what the direction of the law 
was, which he disobeyed, and how he disobeyed it. 

Held that, when accused has been convicted on a charge expressed 
in vague terms, the prosecution on appeal should be limited to the 
pari icular sense in which the charge has been undent cod at the trial 
. Impeeatsix v. Ba 'ban Kha’n 

PENSION, IMP ARTIB1LIT Y OF.] Sernble that a political pension 
granted in substitution of a resumed saranftm is so likewise. The 
Pensions Act {XXIII of 1871) prevents a Civil Court from declar- 
ing auch a pension to be partible, unless the Collector should 
authorize it to do so ; and the fact that the Collector authorizes a 
suit for maintenance out of such a pension, affords no ground for 
- presuming that he authorizes a suit for the partition of the pension, 
Ba mcilandra Sakhara m v. SakhaXa m Gofa ,l 

?.\r N i I ( )!N a d LC I ; XXIII Ob 1871)— J"; vww/Xf /W — iJcekm ilclil A nlam- 
tiff, alleging that, as the hereditary deshmuU of certain mahdk, he 

• was entitled to be paid directly by the ryots of these mahdk a per- 
centage on the revenue thereon assessed, sued to recover a portion 
of such percentage which had been collected along with the revenue 
aho retained by the Government : IhU ihai the claim was “a suit 
relating to a grant of money or land-revenue/ 7 and . as such excluded 

aTXIXX™ 0 ? of tiu - Civil Conrts b .y S'. 4 of tS« Peuiioi i 
Act (XXIII ot 1871.) 

"Va sudetv Baba shiv Modak i\ The Collector of Katna'giri 
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posing of the application for attachment was made on 14th Juno 
1872. On 19th Juno 1872 the decree-holder presented a fresh 
■ application, praying that the attachment of the pension might bo ■ 
continued, and a letter be written to the Collector, directing him to 
' 1 continue to pay the pension to the decrcediolder, as directed by the 
unieroCiak April jSOfo 

Held that such last-mentioned application came within eh 4 oi 
art 16? of sell. II to Act IX of 1871, and that, consequently, an 
application on 24th July 1874, for execution of the decree of 10th 
December I860, was hot barred. ( . y a, % 

Tidily also, that the decree might properly be enforced again si, 
property of the defendant, mentioned in the application of 1874, 
other than the property mentioned in the applications of 1869 and 
1872. 

JauWdaT A Lautauim ... ... ... ••• <*» 

PLAINT, AMENDMENT OF ;i, ... ... - 

fe PEA.CT1CK. ' • ' , 

POSSESSION, ADVERSE 

;; ;; : 4, ; JLl3CimATK^^r- -A ct* ' , ■.A;;-: . A ' ' , 

! POBBISBIdN— NECESSITY OF, TO COMPLETE, TITLE— Rcgk * . 
f / 'Delivery of possession of : the proiprty ; shl.M«yaiRderihp . 

law,- essential to' complete' the /title of -the/:v'ehdee;againsf:-a . 
.• . : :;; tliird party ' 'purchasing' • with: possession from the " saftid: wendor 
without notice of the prior transaction. 

The rule prevails as between competing conveyances, both of 
A 4'whichliavb been registered. : ; : . ' ’ 

Authorities and Hindu-law texts on the subject reviewed. 
liAimiiHAT Eukcilinb r. Bxi: .A mrit ■ ■ ... < - a>*C ; ; ^ 

of Bmnt:} Where the liolikr^ of shares In ' 
^ ■ in^the list:of; :.:CohtribptorIe8,;/hggthft:.: : 

. Whom a 'balance '.order by. the'' Court of Chancery had been made, 

. BhSiiji ? ebttoii' 'merchant/’ and -as being stted-Ajii .-.b|s, 
own light/’ ||f ffd . : of . 

1LM that the plaintiffs’ company could not be allowed to give 
: -'4 :: ';' : .fovMencc / 'that the 'Shares'. Were, in fact, held by ;a lim eoMstihg 4 
M A&w® individuals' named, respectively,' Bhanji Eutani and TfepJ ■ 
IIcmMj ; nor could the plaintiffs be allowed, at the hearing of the 
appeal,’ to amend their plaint, originally framed against both 
'A aWiew to making’ thbAnh liable" for/ the amount pf 

the caES so as to sue Bhaoji Ziitani only, who alone was alleged 
' to liave signed the articles and memorandum of association in the 
and to, make him personally liable as- the 
holder oL‘ t-he shares. i , , ■■ . ,, ; , ■ / ; g 

Wdltershelm's Com (JAR. 8 Oh. Ap. 881) distinguished* 

Um « fbrnkn a A im: umyin Bank, (Llmiii >,} 
i\ BiiaNji Ei’T Wt 

Setfmq fixhU J8. parte Decree-Sub# tinted Scrmeeoj $w - 

Whose aiiailmled service of the summon^ is ordered 
I ’ 'under s, 82 -of the Civil Procedure Code {Act X of 1877), a suffi* 
cicufc timt ought, under a U be given £ r notice >f the fact 
to :*eaek fciie 'defendant, vliorever ho may be ; and, if an cs,- p rfn 
dtoreo be oUainod by tho pi A is till the Court oi being so tl-hed 
that the time fixed was insufficient, will set aside the decree. 

Mirsa Ally Bebayeb a Syed Hydeb Hoomsi* 
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PRACTICE— Cosls— Adnnnklmttondj An applicant tor letters of 
administration to the estate of a widow, having concealed the 
fxist ctioo tind c'uuhuSj ot wludt ho ivus aiwiiG* ot tlic isl&fciiGS ox 
the deceased husband of the widow, on the application being dis- 
missed was ordered to pay the costs of the application and ot 
the caveats entered by some of the relatives of the deceased litis* 

■ ..'band* __ '' t 

-Bower of Judge m Appeal] A Judge is not permitted 

to make* in appeal, a different case for the appellant from that 
which he alleged for himself in the Court of first instance. 

EACH l-BHAI BIN G TILA BCHAND V, KeISHNA'ba'i ... 

- TX SMALL CAUSE COURT —Leavety 

In a case involving a question of adverse title, the plaintiff should 
be allowed to amend the summons issued under s. 91 of Act X 
of IStO. so as to render it conformable with a claim, under 
/. -g; 25 of Act XXVI of 1864, if the, summons werA issued ; imfbe : 
' mistaken form by the fault of the Clerk of the Court, and not of the 
plaintiff. 

Now la' Ooma i\ Ba la’ Diiuiuia j i 

PRACTICE— 

doe Appeal. 

**_*,.—. — Defence of Limitation*] A defence of limitation under 

Act XIV of 1859 cannot be raised, for the first time, after there 
has been a remand on special appeal from the decree of the Court 
which has heard the cause on remand. 

Munshi Bud Buheem v. Sreenath Bose (6 Calc. W. XL, 178, Civ. 
3$uL) followed ; Kuna w Gururav (9 Bom. II. C, Rep. 282) distin- 
guished. 

Parker V. Elding (1 East. 852) and Lila v. Vasudev (11 Born. H. 
CL Rep., 283) distinguished. 

SembUf per Westiiopp, C.J., doubting Balujov. Bajecmji (2 Bom, 
H. 0. Rep. 162, A. C. J.), and Do data v. Bern (4 Bom, II. C. Rep. 
197, A.C.J.), the Court ought not, even upon a special appeal in 
a case in which there has not been any remand, so to raise such 
question. 

Per Melvill, J .— Clause 16 of s. 1 of Act XIV of 1859 extends 
to all suits in which a declaratory decree, and nothing more, is 
sought 

Per Na'NxVbilvi IIa riba's, J.— That danse does not extend to 
a suit in which the declaration sought is of a right in immove- 
able property. 

■ Mo.RU BIN PaTLa'.3'.I GoPA'L BIN SaTU 

— — — —Impection—Cml Procedure Code (Ad X of 1877 ), $ 1801. 

■En&zr s. 180 of the Civil Procedure Code (Act "X of 1877) a 
Judge has no discretion to refuse to allow inspection of documents 
relating to matters in question in a suit, provided they are not 
privileged, ■ 

Confidential communications between principal and agent, 
relating to matters in a suit, are not necessarily privileged, .: 

HeM> m a suit for an injunction to restrain the defendant 
from using certain trade-marks, that telegrams and letters between 
the plaintiffs firm in London and their managing agent in Bom* 
bay, relating to the subject-matter of the suit, were not privileged. 

B . ' L, A, Wallace r, F. (J. Jefferson ..... ... ... ... 
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PROFESSIONAL , ASSISTANCE — jlkmdotcmi Z^nclkn — &> 
molillmi of bmldhttfJ] Whore a mandatory mjuuelkm was issued, 
ordering the defendant to pull J down so much of ^ a house m was 
neceystuy to remove mi ehsf.rtmiioii corn plumed hi by the plmuthh 
the Court executing the decree was directed to employ a pro- 
fessional man agreed on by the parlies if they could agree, or 
nominated by the Court if they could nob to determine what 
demolition was necessary; 

h - Jamna'da's Skankarlal r * ArAUhubi Haiuiyan **» 


PROSECUTION, COMMENCEMENT OF A,] A prosecution com- 
niences when a complaint is made, the reception of the complaint 
being a stage of the judicial proceedings towards conviction, 
Impbkatiux A Laksuman SaeixaATm 


' j. u & -• , 
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PROMISSORY M OTE— I/h« / fM fow. ] Act IX of 1S71, s. 20, cl (a), 
does not prevent a plaintiff from 1 maintaining a substantive 
■ 1 action on a promissory note passed to secure the amount duo 
on an ok! note which was barred by limitation at the time of the 
making of the new, the plaintiff’s right to bring such action being 
■ 1 recognized by the later enactment, Act IX of 1872, s. 25, cL o, 
A'fi'vfi v Chaoti^JausiA, TbLsiff., ' «... : A,.' #*«: 


IvEGISTEATION^yL%7^n/M(u?I'— Comldemtlouf A deed of assign- 
- merit, for a consideration of less than Its. 100, of a mortgage for 
a consideration Rs. 100 'or upwards, does not need registration. 
Satha KxmaVi v. VisKin: Hasoav.da 



— — of The rule of Hindu law 

which makes delivery' of possession necessary to complete the 
title of the vendee, prevails as between competing conveyances 
both of which have been registered, 

Lnxmui StmcHAXB i\ ' Bai Ambit ... 


— Bvidencp.— Power of Judge, m Ame^t] A deed of 
partition was executed among three brothers, O, N and B, on flic 
pih March 1867, but was not registered. It recited that, some 
yeans previously" to its date, a division of the family property, 
with the exception of three houses, had been effected, and it 
, 'purported to divide those houses ’among the brothers. In a suit 
brought by. CTs widow for the recovery of the house which, fell to 
l3%iliare, , . ; : ; ; ; ■■ ; > f . ^ ff. w : , , p ' ■ .. fi; 

Held that, although the deed did not exclude secondary evi- 
dence of the partition of the family property previously divided,' 
yet it affected to dispose of the three houses by way of partition 
made on the day of its execution, and, therefore, secondary evidences 
of its contents was inadmissible under s. 91 of the Indian Evb 
. deuce Act, 1 1 ' , ' ./ • ' . ■. " , " , , ' , . ^ : , . : ' , ; 

A Judge is not permitted to make, in appeal, a different case for 
the' appellant from that which he alleged for himself la the Court 
of first instance,.'* . ' ' . ; / ' • ; ; ; • 

■ Kachijbhai bin GuiAbchaxi> v. Krishna'ba'i ,.*■ 1 »■** 


— Mmigarfo — Bale — 'PosBcssmtr^JPnontij*'] A 'regia- 

' tered mortgage without possession has priority over a subsequent : 
registered sale and conveyance with possession, . 1 A' '' ' 

. . By a duly-registered deed, D mortgaged land to 'the plaintiff 
with power of sale. On default made by, 1) the plaintiff brought 
tb suit for a sale of the mortgaged land ; but, ponding the suit, Iff 
sold the land to the defendant, who registered Ms conveyance md 
entered into possession. The plaintiff subsequently obtained a, 


A 
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■fill execution sale became himself , the pitrohaser. 

In the present suit he sought to recover possession from the defend- 
ant , 

EM that the plaintiff was entitled to recover. His rights .-us 
mortgagee included the right of bringing to sale the property as 
it subsisted at the date of the mortgage. The property having 
been so brought to sale, the purchaser acquired a right free from any 
created subsequently to the mortgage, and subject to it. 

S. B. Shiuxg.uipii&e v, S. B. Pkthk ... i 

: liEGISTEATIGN ACT (VIII of 1871), s, 17-Ad JVI of 1864, • 
0. IZ—Ael XX of 1 866, a, 17 —Optional Re.gidmitoti—lM<o*mi~ 

, nation of Vdm—OonsiderdHon.f The value of the right, title, 
or interest created by a mortgage is estimated by the amount of 
the principal money thereby secured. 

The words u or in future” in s. 17 of Act XX of 1866 and 
s, 17 of Act VIII of 1871 have reference to estates in remainder 
or in reversion in immoveable property, or to estates otherwise 
deferred in enjoyment, and not to interest payable in future on 
principal -moneys lent on the security of immoveable propei ty. 

In a V a. bix LakshmVn' v. Anaet Ba’ba'ji 

— — . — — — — s. ^—Meceipi—Xdmse . j 

ffeM that the Court is bound in regular appeal to entertain ah 
objection that a document is invalid for want of registration^ even 
though no objection may have been raised to its admissibility in 
the Court below. 

Held, also, that a document, called a receipt, but intended to he 
used to prove the release of a claim secured by mortgage, required 
registration under s. 40 of Act VIII of 1871, inasmuch as it 
affected immoveable property. 

.Jjj V'; ih KVlKa'pa ; ... .... ... ■ V ... . ;; ; ; ... W d ffv .. 

-AyV r; — -(111 qf1S77),ss. 1 7 

SeUhmerd—* Patent Amhigv/dy— Title— Estoppel — Da- 
mages — GonmkroMo^i^Limitaimi,'] S. L., by a deed of gift of 
I8ti F\ xiinry 1847, granted and assured to S.. ms daughter, 
certain immoveable property. By a subsequent unregistered deed of 
gift of 1 5th July 1865, 8. L. purported, in consideration of natural 
lb V) and a lection, to grant and convey the same p mpurty, tin 
value of which exceeded Ks. 100, to B. R., the husband of his 
heirs, executors, admimstruh rs and assigns. The last-mentioned 
deed contain ; d covenants, on the part of S. L., his heirs, executors, 
and administrators, with B. E. ? Ins’ heirs, executors, administrators 
and assigns, fc till t - s t e hereditaments and premises herein- 
before expressed to be hereby granted and assured unto and to 
the use of the said B* B., Ms heirs, executors, administrators, and 
assigns/’ 3 died in the Iff time of B. B., who, in 1867 mortgaged 
the premises comprised in the deed of 15th July 1865, and died 
in 1868. In 1870 the mortgagee sold the premises b^ auction 
under the power of sale contained in the mortgage deed : the 
plaintiff became tne purchaser and the mortgagee, on 24th March 
1871, executed to him a conveyance of the premises, which were 
then in the possession or the surviving members of the family of 
B. B. and 8. The plaintiff having failed in a suit in ejectment 
against the parties in possession, who relied m the prior gift to S,, 
of S- L. for damages for breach, of the i 
titlif contained Mu the unregistered deed of 15th. 
CMyXpS, . . 

\;U C-CUn 


- : 
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SeU,l8t a that the* provisions of Act IT! of 1877 apply to all 
documents tendered in evidence on or after 1st April 1877. 
i %'rul f that though, as in i\ Iihmdqji (6 Bonn H. CA 

Bep., 184*, O.C. J.) and Stmg&ppa v* IBastipjkt (7 Bom. fit C. Bep. 
1, A.C.J.), an unregistered document requiring registration may 
he admitted in evidence for certain purposes, yet it cannot he 
looked at so far as it affects the immoveable property comprised 
therein., nor so far as it is evidence of any transaction affecting 
such property, and that, excluding the part of the document, of 
15th July 1865 which purported to bo the conveyance to B. ||f the 
covenant for title sued on in the present suit was itself ambiguous : 
and uncertain ; and there being nothing* to connect the premises, 
to vylticlx the covenant related, with the premises conveyed to the ' 
plaintiff, no breach of the covenant sued upon had been proved. 

covenant for title, running with iliAiand, would 
soem to be in itself a transaction affecting the haul, and that tin 
instalment containing it, if corning within ‘clauses (n) tu of s. 17 • 
: of Act JIJ;ofl877, ; musfcBej*egistered, ualosa'-it'^mes wilhlu^ill?: 
exceptive els. (o) to (?) of the same section, 

4 fk 9 that a document containing covenants for title, though, no. 
doubt, embodying ts a transaction affecting immoveable property/' 
: i;s;a8misSiblo in; a: suit'd or damages' for .breach/ ' of '.'suclr/edvehahts/" 
; provided the ; document conform ' to the'.' requirements of •* • the excep- 
tive clause of s. .17 of. Act III of 1877 ; 'hut’ where, as,in.the : pro- 
.■sent'dasej",' the': evidence, of; the covenant ' is-containod" in a doeumeitf 
■Itself purporting to assign an interest in immoveable property— 
the covenant being ambiguous and uncertain without reference to 
such assignment— the document is not excepted from the necessity 
of registration. • I. •• ; . . ■ ' ‘ 

M > that the Court being precluded by the operation of the 
’Registration Act (III of 1877} from looking at the deed of 15th 
July 1865 so far as it was a conveyance, the defendants Were not 
estopped from contending that nothing having passed under it to 
B. It., nothing had passed to the plaintiff under the subsequent 
deeds, and that, consequently, the plaintiff was not entitled to 
maintain this suit. * ■ 

6/7q that though, under the English law, damages may be reco- 
vered for breach of covenants for title contained in a voluntary 
settlement of such a character as to be ineffectual without the 
assistance of a Court of Equity, and which assistance a Court of 
Equity would refuse to a volunteer, yet this, depending on the 
principle of English law, that a document sealed and delivered 
imports consideration, which principle does not hold as between 
lfiindu^,;:itq : ’ ; was'; open,' to ' the; defendants ' /in , the -..present 
show that the plaintiff was suing on a contract for which there 
was no consideration other than natural love and affection, which 
vground .of ■ h^suit'IpE damagesy 8 % f t . . 

7 / L that the breach of the grantor's covenant, m far as related 
to Id i no s nt right to convey, took pine on the la the * envoy- 
ance to the covenantee was executed, viz., loth July 1805, and, 
consequently, a suit in respect of such breach was barred: but the 
covenant for q^et. yuownkmg admit up; of t e-n rna bivwh 
was not barred so long the breach cmdimwd, and that of 
the’COvepant foi further assurance there had been no breach ai 
all, as such covenant would be broken only by refusal on the 
part of the covenantor or bis representatives to execute a fur- 
ther assurance when required so to do by tho covenantee or Ids 
representatives, 

BaJv BaAct y. Kilims aeaV Ra ? mchamdea 
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suit Tor the partition of the 

partible property, his; 
k no disability to , 

from Mm. 

ILCh Eep,, 94) followed. 

“ jniAIvA. M G OP A h \ A OH 

.Jies Jndimici — Cmise of 
ion , when the defendants 
- suit for damages for, 

« F ahlic:to fish and use fishing 
low-water-mark and. within 


*4Jufi /sV)i? , s }VqM io demand Mi 

SfSrsri^p*” 

asrS37Sj«™t»..« &><» -»■ 

» AhHA &AM w A ,GI ^ • 

. *, | n I IT m ) YT -* II IN— Jh •' t um - 

. »« —W 

iSs'SSrjrS.' 

IliBAwteof ii; r . 





ciEiiBAL mm x; 


The dismissal, oil the ground of want of jurisdiction, by the Civil 
Lourt of s, suit to eject tlse defendants from the fishing ground of 
the plaintifis, situate below low- water-mark, does not operate as a 
bar to a subsequent suit' by the plaintiffs to recover damages from 
the defendants for fixing their fishing stakes and nets too" near to 
those of the plaintiffs, 

, Bightgpf the Crown and of the public in the waters and the sub* 
jaaent soil 1 of the sea discussed. 

,, The right of the public to fish in the sea, whether it and the sub- 
jacent soil be or be not vested in the Grown, k common, and is not 
the suDject of property. ' 

That right may, in certain portions of the sea, he regulated hr 
local custom;' ; . 

1 'Members of the public exercising the common right to fish in the 
sea, are bound to exercise that right in a fair and reasonable manner, 
and not so as to impede others from doing the same ; and conduct 
which prevents another from a fair exercise of his equal right, if 
■special in jury thereby results to him, m actionable. 

,o ", iv HA'qcr SHBA.. , tucHA i . ... ;;; 

for title mwitmed hi — Umltattoi}.'} Though. under the English 
law, damages may be recovered for breach of covenants for title 
contained in a voluntary settlement of such a character as to be in- 
ofiectual; without - the assistance of., a Court .of 'Eqiuty^^n^^hicli 
assistance a Court of Equity would refuse to a voinnteery yet this, ' 
depending on the principle of English law, that a document sealed 
and delivered imports consideration, which principle does not hold 
as between Hindus, it is open to a defendant to show that the 
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mnpttil $,www)ifi~~'A4 IX of 1850— Ac* XXVI of: ISO!.] In a suit 
brought under s. $1 of Act IX of 1850, Urn Bombay Court of Small 
Causes 4 us. no jurisdiction to try a question of adverse title to the 
immoveable property, the subject of the suit, Allier if the suit be 
brought under s,;25 of A.ct IX of 1850, as extended by s. 2 of Act 
XXVI of 1864, and, the value of the property in dispute do not' 
exceed' Es, 1,000* 

In a ease involving a question of adverse title the plaintiff should 
, ho flowed: to amend the, summons issued under , 91 , of Act 

IX of 1850, so as to render it conformable with a claim under 
s, 25 of Act XXVI of 1864 if the summons were issued in the 

- mistaken form by the fault of the Clerk of the Court, and not of 
the plaintiff. : ‘ .. 

i B&'la.* Dhxtema'ji ^ §§§§ |||| 

mm CAUSE COURT IE MOFUSSAL -JurkdMim-Suith, 
as Owner to recover Moveable Property under Bs. 50 §—Ad 

X i>J 1 is,?.] The plaintiff was owner of moveable property attached 
m execution of a decree, and his claim to such property bavin" been 
rejected under s. 246 of Act VIII of 2859, he brought this s °uit to 
recov* r pr«;S£ ssion, 

. ; OMi that the suit ms cognizable by a Mofossal Court of Small 

Causes. 

Q : „ r Whether the new Civil Procedure Co do (Act X of 1877) 
of CvrX* a SUit> likC the |)reSeut ’ t0 bo broiI ^t in ft Court 
ZSA'mr G.VKDsa r. Ka’i, Ida’s Fieed ... 

' *, T"" — MfMMon—&ecHtmt of Decree.! : Small 

Cause Courts in the Mofossal arc not at liberty to execute decrees 
against moveable property beyond their local jurisdiction. 
aj >. .uEv Mqsejnda’s v. Shivka'm Devising. 

\A.TT0sif \ . A Court of .Small Gauss' 5 ? Alt 
a warrant for the arrest of a person residing in another district "but 
*/ ¥ resides within the same district in which the Court j» 
situate, but outside its local jurisdiction. 

. 't v/v, CuvmiA % : SoMiV% V 'm i\ PuxtBiirru d VAX 





Hip words “an? Court other than a District Court ’ and "any 

cSSJ^l h» diattiot” wi*ii •»” » aS 

bad with powers, under the said chapter, to adjudicate m insolvency 

“‘SiaSs * 

SPECIFIC PERFORMANCE OP CONTRACT TO SETTEE PBO- 
S 'PEBTY ON ADOPTED SON ... • - - 1 

Sea Anomos. ; 

fix \TUTE, CONSTRUCTION OP ... *•< *” l ' 

See Civil Peocedcbe Code. 

E'PATDTE OP DISTRIBUTION (22 & 23, Cab. II, CH. 10), s. 5 ... 

° * *,S'as Successiox Act. 

■SUCCESSION ACT (INDIAN) X OF 1865, 

A(lmrmmmi~-Stai ide of Ihdnhutwn ( 1 2 § 2$, ( h* iy;», 

* ftlWsi Smwmm Ad (XXI ofWm 
'ihnital km — I/aib iUi u of to Share of one of the next of hm jor 
jb-ht duo hy him kfthe Intestate, hut barred at the datejf Jin death 
• ! : mybM^Omm of Adim— Claim against Inmate; mt 

immnt of moneys paid after Ids death for to mrommmemhon of 
■ •' . • ?i4 ' f(miht^Married Womcm^&parate TrqpMy(} In excluding: 

bv/ 8 o i the Pars! Succession Act, from application to l arsis, 

of the '.Indian Succession Act, which repeals the Enghsh 
. V rule^as to advancemedt contained- in the Statute of Distnhuti^i,, - 
s. 5 1 it was not the intention of the Legislature to preserve the 
rule in force for the Pars! community. _ , t 
* Semiile that the rule followed by the Courts of Equity in England, 
whereby, notwithstanding the provisions of the Statutes of Li»»b- 
atiem the share of one of the next of km m the estate of an mtest- 
nte -while in the hands of the administrator, is liable for a debt due 
fSffWJSSto the deceased, though barred at theikte.of 
tL death of the latter, is to bo applied in the. Courts of British 
x^u mw rale -laid down W'&rafam v*- L&pdwmtfmXy Atk* 
393 ) with regard to the husband’s rights over ornaments given to 
. his -wife by her father, applied to Pams, , 

V • 1 : ' ■ ■ Dhakjibha’i Bomanji Gogra t ■«. Nav azba i . ., ... 

'tTTHOFSSION— lUcitilinutey — Gtistom-] The illegitimate son of atnar- 
■ ■Si toman by &Gosdvi with whom she is living Jnadultei^ while 
undivorced from her lawful husband cannot inherit hjs father s pro- . 

^ A custom recognizing a right of heirship in an illegitimate son 
by an adulterous'intercouiae would be bad. 

' Na’iu'yak Bha'ethi v. Layisg Bha'bthi 
il'iScfiW*: t«VR POSSESSION OF IMMOVEABLE PROPERTY OP A; 
S vIl?E GREATER THAN Be.- 500, AND LESS THAN 

Rs. 1,000 ... , 

See Small Cause Col'bt. 

SUMMONS, LEAVE TO AMEND 

See Practice isr Small Cause Couei. 
v ^SUBSTITUTED SERVICE OF-Frajtice.]' _ Where 

substituted service of the summons is ordered under s. ha ot the 
Civil Procedure Code (X OUST'D, a sufficient time went. tote 
o, 84, to be given for notice of the fact to reach the defendant, 
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1,„ TOftV be . and, if a n es-parte decree be obtained by the 
plaintiff, the Court,’ on being satisfied that tho timo fixed was 
iasufiicK at, ” ill . t a idc t ic deer e. 

MiKKA AiiY Bl lUXT.E V. fei’ED HTDEB. HoOSEIJ. ... 

S C RETIES " Extent and D-n-mthn of Ih'is Liability's ... ... 

See. Cxvxr, Procedure Code (Act VIII of s. 008). 

TAIjABDA KOLT. CASTE, ADOPTION IN 

Sea Adoptiox. 

TITLE COVENANTS FOE, DAMAGES FOEJBB1ACH OF 

3 See Settlement. , 

TRADESMAN'S ACCOUNT-Sp^V/ Cause ofAeiim.J Atrades- 
* man cannot, by keeping separate accounts ot his ^ahAg^V^ 
ciStomer, split his cause of action so as to bring his suit within 
the rari^ietkm of a Small Cause Court in the Presidency towns. 

OlSSCM Joojia e. Thdcker Liladhce Kissowji . : 


